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07  THE 


SUPREME  COURT  OF  INDIANA, 

ADOPTED  JANUARY  4,  1866. 


MOTIONS. 

♦ 

Bulb  1. — Motions  are  to  be  made  immediately  after  the  orders  of  the 
preceding  day  are  read,  and  the  opinions  of  the  Court  of  the  current  day 
are  delivered ;  but  at  no  other  time,  unless  in  cases  of  necessity,  or  in  rela- 
tion to  a  cause  when  called  in  course. 

Buub  2. — Motions  are  to  be  made  by  the  Counsel  in  the  order  in  which 
their  names  stand  on  the  record;  but  no  one  is  to  make  more  than  one 
motion  at  a  time. 

Bulk  8. — When  a  motion  is  founded  on  a  matter  of  fact,  which  is  not 
Admitted,  or  apparent  on  the  record,  it  must  be  supported  by  affidavit. 

Bulk  4. — All  motions  hereafter  made  to  the  Court,  shall  be  reduced  to 
writing,  and  shall  contain  a  brief  statement  of  ihe  facts  and  objects  of 
the  motion. 

Bulk  5. — On  motions  and  collateral  questions,  but  one  Counsel  will  be 
heard,  on  either  side,  without  leave  of  the  Court 

Bulk  6. — No  motion  shall  be  argued  unless  the  Court  direct  the  same  to 
be  argued ;  but  the  parties  may  make  a  brief. 

REHEARINGS. 

Rule  7. — Rehearings  must  be  applied  for  by  petition,  in  writing,  setting 
forth  the  causes  for  which  the  judgment  is  supposed  to  be  erroneous.  The 
Court  will  consider  the  petition  without  oral  argument,  unless  otherwise 
directed  by  the  Court 

SUBMISSION  OF  CAUSES. 

Bulb  8.— When  a  cause,  in  appeals  in  vacation,  is  called,  whioh  has  been 
docketed  more  than  ninety  days  before  the  term,  and  there  is  no  appear- 
ance for  the  defendant,  (process  not  having  been  served  ten  days,  nor  taken 
out  sixty  days  before  the  term,)  the  suit  shall  be  dismissed. 

Bum  9.— If  a  cause  be  docketed  on  or  before  the  first  day  of  the  term, 
and  If,  in  appeals  in  vacation,  the  process  has  been  served  ten  days  before 
the  term,  the  parties  must  be  ready  when  the  cause  is  called. 

(xiii) 
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Rule  10. — The  party  bringing  the  cause  into  this  Court  shall  file,  with 
the  transcript,  or  where  the  transcript  is  filed  for  a  supersedeas,  within 
ten  days,  and  on  or  before  the  first  day  of  the  term  at  whioh  the  cause 
stands  for  trial,  two  copies  of  a  complete  abstract,  printed  or  plainly  writ- 
ten, of  so  much  of  the  transcript  as  is  necessary  to  present  the  errors 
assigned  and  relied  upon,  referring,  in  such  abstract,  to  the  appropriate 
pages,  and  lines  of  the  pages,  of  the  transcript,  by  numerals;  one  of  which 
copies  of  the  abstract  may  be  withdrawn  by  the  Counsel  of  ih»  Appellee, 
on  application  to  the  Clerk,  and  receipting  therefor.  A  failure  to  eomply 
with  this  rule,  shall  be  deemed  a  waiver  of  the  errors  assigned. 

Rule  11. — In  case  the  Appellant  fails  to  comply  with  the  foregoing  rule, 
in  any  cause  where  the  Appellee  shall  assign  cross  errors,  the  Counsel  for 
the  Appellee  shall  file,  with  such  assignment  of  cross  errors,  abstracts,  as 
required  by  the  above  rule,  and  a  failure  to  do  so  shall  be  deemed  a  waiver 
of  the  cross  errors  assigned. 

Rule  12. — The  Counsel  of  the  opposite  party,  if  he  be  not  satisfied  with 
the  abstracts  filed,  may  file  such  further  abstracts,  in  discharge  of  the  rule, 
as  he  may  deem  required,  upon  the  submission  Of  the  cause. 

Rule  13. — All  causes  pending  in  the  Supreme  Court,  if  submitted  within 
one  year  from  the  date  at  which  they  are  filed,  may  be  Biibmitted  Upon 
plainly  written  or  printed  briefs.  If  not  submitted  within  one  year  from 
the  dale  of  filing,  except  where  interlocutory  orders  may  excuse  the  delay, 
they  will  be  dismissed  on  the  call  of  the  docket,  unless  submitted  on  printed 
brief.  In  all  oases,  the  Clerk  shall  note  the  filing  of  a  brief,  the  parly  by 
whom  it  is  filed,  and  place  it  in  the  record. 

Rule  14. — No  Counsel  will  be  permitted  to  speak,  in  the  argument  of 
any  cause,  more  than  one  hour,  without  the  special  leave  of  the  Court. 

Rule  15. — Counsel  will  not  be  heard  orally,  unless  a  plainly  written 
or  printed  brief  be  first  filed,  of  the  points  intended  to  be  made,  and  the 
authorities  intended  to  be  cited  in  support  of  them,  arranged  under  the 

■  -  *        *  • 

respective  points,  and  no  other  book  or  case  shall  be  referred  to  in  the 
argument.  If  one  of  the  parties  omit  to  file  such  a  statement,  he  can  not 
be  heard,  except  on  the  points  made  and  authorities  cited  by  the  opposite 
party.  Two  printed  or  plainly  written  copies  of  the  points  and  authorities 
required  by  this  rule,  shall  be  filed  with  the  Clerk,  three  days  before  the 
case  is  called  for  argument,  one  to  be  retained  by  the  Clerk,  and  the  other 
for  the  Counsel  of  the  opposite  party ;  and  points  and  authorities  in  reply 
may  be  cited  and  filed  at  any  time  before  the  argument  begins.  When 
no  Counsel  appears  for  one  of  the  parties,  and  no  printed  or  written  brief 
or  argument  is  filed,  only  one  Counsel  shall  be  heard  for  the  adverse  party. 
But  if  a  printed  or  written  brief  or  argument  is  filed,  the  ud  verse  party 
will  be  entitled  to  be  heard  by  two  Counsel. 

Rule  16.— The  causes  will  be  called  for  argument,  beginning  with  those 
from  the  first  Circuit,  in  the  order  in  which  the  same  shall  have  beam 
docketed,  and  so  continuing  by  Circuits,  in  numerical  order,  on  such  days 
as  the  Clerk,  under  the  direction  of  the  Court,  shall  determine,  of  which 
notice  shall  be  given. 
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WITHDRAWAL  OF  PAPERS. 

Rule  17.— The  Clerk  matt  net,  after  the  abstracts  have  been  made,  per- 
mit the  papers  of  a  cause  to  be  taken  from  the  State  House,  except  by  the 
Judges.  The  Clerk  may,  upon  his  own  responsibility,  permit  the  party 
entitled  to  make  such  abstract,  to  take  the  papers  for  a  period  not  exceed- 
ing three  days,  haying  power  to  require  such  reasonable  security  as  he 
may  deem  proper. 

NAMES  OF  PARTIES— PROCESS. 

Rule  18. — The  assignment  of  errors  shall  contain  the  full  names  of  the 
parties;  and  process,  when  necessary,  shall  issue  accordingly. 

APPEARANCES. 

Rule  19. — Appearances  to  suits  in  this  Court  shall  be  entered  in  the 
Clerk's  office  in  writing. 

Rule  20. — A  Joinder  in  Error,  or  the  filing  of  an  answer  by  the  party  in 
person,  or  by  his  Attorney  thereunto  lawfully  authorised,  shall  be  deemed 
and  taken  as  appearance  in  writing  under  the  above  rule. 

INTERCHANGE  OF  BRIEFS. 

Rulb  2L» — Attorneys  upon  opposite  sides  will  be  required,  upon  request, 
to  interchange  briefs. 

BILL  OF  EXCEPnONS  CONTAINING  EVIDENCE. 

Rule  22. — In  every  bill  of  exceptions  purporting  to  set  out  the  evidence, 
upon  motion  for  a  new  trial  overruled,  it  must  be  stated,  in  appropriate 
language,  that  all  the  evidence  given  in  the  cause  is  contained  therein; 
and  the  30th  Rule,  heretofore  adopted  by  this  Court,  is  rescinded,  as  to  all 
causes  now  pending. 

PROSECUTING  ATTORNEY. 

Rule  23. — Prosecuting  Attorneys  will  not  be  required  to  file  printed 
briefs  in  cases  wherein  they  appear  as  such  for  the  defendant 

DISTRIBUTION  OF  CAUSES. 

Rule  24. — After  submission,  the  papers  shall  be  delivered  by  the  Clerk 
to  the  Chief-Justice,  wbo  shall  have  control  thereof  until  the  cause  is  de- 
cided in  full  bench,  and  the  papers  are  delivered  over  to  the  Judge  who 
may  be  selected  to  prepare  the  opinion  therein ;  anil  the  Chief-Justice  shall 
keep  a  private  memorandum  of  such  disposition. 

CLERK'S  DUTIES. 

Rule  25. — The  Clerk  may,  at  any  time,  on  payment  of  proper  fees,  de- 
liver to  any  party  to  a  cause  pending,  a  copy  of  the  abstract  or  points 
made  therein. 

Rule  26. — The  Clerk  shall  enter  upon  the  Court  Docket,  in  a  proper 
column,  the  fact,  where  such  is  the  case,  that  the  appeal  was  taken  in 
term  time,  and  duly  perfected  by  filing  the  record  within  the  time  limited. 
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When  the  appeal  is  not  taken  aB  above,  the  Clerk  shall  note  the  date  of 
service  of  process,  or  last  publication  of  notice.  If  process  has  not  been 
served,  or  notice  given,  that  fact  shall  be  noted. 

OPINIONS,  WHEN  TO  BE  CERTIFIED,  Etc. 

Rule  27. — Opinions  and  judgments  pronounced  by  this  Court,  shall  not 
be  certified  to  the  lower  court,  by  the  Clerk  of  this  Court,  to  be  there  opera- 
tive under  section  571,  2  R.  Sn  1852,  except  in  criminal  cases,  unless  by 
order  of  this  Court,  until  the  expiration  of  sixty  days ;  and  the  Clerk  is 
directed  to  certify  a  copy  of  this  rule  to  the  lower  Court,  in  any  instance 
where  copies  of  the  opinions,  etc.,  have  been  sent  down,  within  the  time, 
without  such  order  of  the  Court,  with  direction  to  the  Clerk  of  such  Court 
to  return  the  opinion. 

APPEALS,  Etc. 

Rule  28. — Where  an  appeal  is  taken  in  term,  as  provided  for  in  section 
565  of  the  Code,  and  the  transcript  is  not  filed  in  the  office  of  the  Clerk 
of  this  Court  within  the  time  limited  by  that  section,  the  appeal  so  .taken 
shall  be  deemed  to  have  been  abandoned,  and  if  a  transcript  is  afterward 
filed,  an  appeal  shall  be  considered  as  taken  by  filing  of  the  transcript  and 
issuing  notice,  as  provided  for  in  the  next  following  section  of  the  Code, 
and  the  Appellee,  in  such  case,  shall  not  be  regarded  as  in  Court,  with- 
out notice  or  voluntary  appearance. 

Rule  29. — Where  an  appeal  is  taken,  after  the  close  of  the  term,  by 
notice  below,  as  provided  for  by  the  first  branch  of  section  656  of  the  Code, 
the  transcript  must  be  filed  within  sixty  days  from  the  time  of  taking  the 
appeal ;  otherwise  the  appeal  so  taken  will  be  deemed  to  have  been  aban- 
doned, and  if  a  transcript  is  afterward  filed,  an  appeal  shall  be  considered 
as  taken  by  the  filing  of  the  transcript  and  issuing  notice,  as  specified  in 
the  foregoing  Rule,  and  the  Appellees  shall  not  be  regarded  as  in  Court 
without  further  notice  or  voluntary  appearance. 

SUPREME  COURT  REPORTER. 

Rule  80. — The  opinions  of  this  Court  shall  not  be  delivered  to  the  Re- 
porter until  the  expiration  of  sixty  days  from  the  determination  of  the 
cause,  and  in  cases  where  a  petition  for  rehearing  is  filed,  the  opinion 
therein  shall  not  be  delivered  to  the  Reporter  until  such  petition  is  over- 
ruled. • 

Ordered,  by  the  Court,  that  all  prior  Rules  of  this  Court,  not  embraced 
in  the  foregoing,  be  rescinded,  except  so  far  as  the  same  apply  to  cases 
already  submitted. 
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Kent  and  Another  v.  Ginter. 

Measubk  op  Damages. — On  a  breach  of  contract  for  the  sale  and  delivery 
of  personal  property,  the  measure  of  damages  is  generally  the  difference 

-  between  the  contract  price  and  the  price  at  the  time  and  place  fixed  for 
delivery. 

Same — Stocks. — One  exception  to  this  rule  is  where  stocks  are  the  subject- 
matter  of  sale.        ,.  i+- 

Sjjob — Prepayment.— tin  a  suit  instituted  with  reasonable  diligence,  on  a 
breach  of  contract  for  the  sale  and  delivery  of  new  corn,  which  had  been 
paid  for  in  advance,  the  measure  of  damages  is  the  highest  price  of  corn 
at  any  time  between  the  contract  time  of  delivery,  and  the  rendition 
of  the  verdict 

APPEAL  from  the  Warren  Common  Pleas. 

Perkins,  J. — This  was  an  agreed  case  under  section  386 
of  the  code,  2  G.  t  H.  222;  Bick.  Pr.  811;  and  the  only 
question  for  decision  is  the  rule  of  damages  on  failure  to 
comply  with  the  following  agreement,  viz 

"Received  of  L.  Ginter,  ninety  dollars,  for  which  we 
agree  to  deliver  him  800  bushels  of  new  corn  at  Girders 
station,  free  of  charge,  on  or  about  the  15th  of  November 
next.  Kent  &  Hitchens. 

«  October  80, 1862." 

Vol.  XXIII.— 1  1 
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Kent  and  Another  v.  Ginter. 

Assuming  that,  under  the  circumstances  of  the  case,  this 
suit  was  instituted  with  reasonable  diligence,  the  question 
to  be  decided  is,  was  the  value  of  the  corn,  at  the  time  and 
place  fixed  by  the  contract  for  delivery,  the  measure  of 
damages,  or  was  it  the  highest  price  of  the  corn  at  any 
time  between  the  contract  time  of  delivery  and  the  rendi- 
tion of  the  verdict  in  the  suit. 

Generally,  the  value  of  the  property  at  the  time  and  place 
of  delivery  is  taken  as  the  datum  for  measuring  damages  in 
a  suit  by  the  vendee  against  the  vendor.  But  one  excep- 
tion to  this  rule  is  quite  well  established,  and  that  is,  where 
stocks  are  the  subject-matter  of  the  sale.  Bomaine  v.  Allen, 
26  KT.  Y.  Rep.  309.  And  a  second  exception  is  supported 
by  many  authorities,  and  that  is,  where  the  article  pur- 
chased is  paid  for  in  advance  of  delivery.  West  v.  Pritch- 
ard,  19  Conn.  Rep.  211.  Whether  this  exception  should 
extend  to  cases  where  a  specific  existing  article,  designated 
so  that  the  purchaser — the  title  having  passed  to  him  by 
the  purchase — could  at  once  bring  replevin  or  trover  for 
it  or  not,  we  need  not  decide.  This  is  not  such  a  case. 
Here  the  vendee  advances  his  money  to  the  vendor,  not  for 
a  designate^  article  to  which  the  title  passes,  but  an  article 
to  be  furnished  by  the  latter,  on  his  selection,  out  of  a 
class  or  quantity;  being  a  case  in  which  the  vendee  has  but 
two  remedies,  viz :  one  a  suit  to  recover  back  his  money, 
with  interest,  on  a  rescision  of  the  contract;  the  other  a 
suit  for  damages  for  the  breach  of  the  contract,  treating  it 
as  still  subsisting.    Harvey  v.  Myer,  9  Ind.  391. 

Now,  in  such  case,  if  the  vendee  elect  to  su^for  dam- 
ages, it  is  but  just  to  give  him  the  highest  price  of  the 
article  up  to  the  time  of  trial,  because,  had  the  article  been 
delivered  according  to  contract,  he  might  have  had  the 
benefit  of  that  price ;  or,  if  he  had  not  parted  with  his 
money,  he  might  have  rescinded,  on  the  failure  to  deliver, 
and  with  his  money  purchased  the  article  elsewhere,  and 
had  the  benefit  of  its  rise ;  but,  having  parted  with  his 
money,  and  the  title  to  no  designated  article  having  passed, 
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it  was  out  of  the  vendee's  power,  in  the  case  at  bar,  by  any 
proceeding  to  acquire  possession  of  the  thing  purchased. 
The  action  for  damages  was  his  only  remedy  for  a  breach 
of  the  contract — it  being  treated  as  uhrescinded — and  he 
should  recover  all  the  damages  resulting  immediately  from 
the  breach.  See  the  conflicting  authorities  on  this  point 
in  all  the  late  elementary  works  on  contracts  and  sales. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Joseph  H.  Brown,  for  appellants. 

Daniel  D.  Pratt  and  Daniel  P.  Baldwin,  for  appellee. 

Counsel  for  appellant*  argued:  The  difference  between  the  contract 
price  and  the  market  value  at  the  time  and  place  of  delivery  ia  the 
measure  of  damages,  whether  the  article  was  paid  for  in  advance  or  not. 
Startup  v.  Costarri,  2  Crompton,  Meeson  &  Rosooe's  Exchequer  Reps.  165 ; 
8  Sanford's  S.  G.  Rep.  614;  8  Mass.  Rep.  864;  16  Pick.  194 ;  5  Watts  &  Serg. 
Rep.  106;  11  Serg.  &  R.  462;  2  Kent,  (6th  Ed.,)  480;  Sedgwick  on  Measure 
of  Damages,  288,  289,  290;  Loder  v.  Allen,  2  BHfeJ&y.  Rep.  888;  QaObng  t. 
Ntwell,  12  Ind.  126;  Harvey  v.  Jfy«r,  9  Ind.  891. 

Counsel  for  appellee  argued:  1.  That,  in  case  of  pre-payment,  the  measure 
of  damages,  on  breach  of  contract  for  the  delivery  of  personal  property,  is 
the  difference  between  the  oontract  price  and  the  highest  prioe  between  the 
time  fixed  by  the  contract  for  delivery  and  the  rendition  of  the  verdict 
Clark  v.  Pamy,  7  Cowan's  N.  Y.  Rep.  681 ;  Wett  v.  Wentworth,  8  Cowan,  82 ; 
2  Conn.  488;  19  Conn.  212;  4  Texas  Rep.  289;  18  Texas  Rep.  212;  2  Iowa 
Rep.  201;  6  Georgia  Rep.  680;  20  Ala.  Rep.  694;  1  Nott  &  McCord,  884; 
Shephardv.  Hampton,  8  Wheaton,  200. 

2.  That,  in  all  oases,  whether  of  contracts  or  torts,  the  party  to  whom 
compensation  is  due  must  be  fully  indemnified,  and  the  wrong-doer  not  per- 
mitted to  derive  any  benefit  or  advantage  from  his  wrongful  act;  and  that 
this  indemnity  will  be  arrived  at  by  adding  to  the  value  of  the  property,  at 
the  date  of  the  breach  of  contract,  or  dispossession,  th&  damages  which  he 
is  proven  to  have  sustained,  and  erwj  inorease  of  value  which  the  wrong- 
doer has  obtained,  or  had  it  in  his  power  to  obtain.  Snydam  v.  Jerkin*,  8 
fiendford's  8.  0.  Rep.  618;  Sedgwick  on  Damages,  (3d  Ed.,)  291 ;  MilUton 
t.  Hoch,  17  Ind.  227. 
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jg>   jg  MUSSELMAN  V.  McElHENNY. 

Negotiablb  Note. — A  negotiable  note  at  common  law  is  one  payable  to 
order  or  bearer;  and  such  note  as  to  defenses  may  hare  a  bona  fide  holder, 
who  has  honestly  received  it  for  a  consideration,  ignorant  of  any  vice  in 
its  original  execution,  and  against  whom  such  vice  can  not  be  set  up  as  a 
defense  on  the  note. 

Saks — In  Indiana. — In  Indiana  all  notes  negotiable  at  oommon  law,  and 
many  others,  are  negotiable  so  far  as  to  be  transferable,  and  suable  by 
the  holders ;  yet  they  have  not  the  other  qualities  of  a  negotiable  note  at 
oommon  law,  and,  as  to  defenses,  can  not  have  a  bona  fide  holder,  unless 
they  are  drawn  payable  at  a  bank  in  the  state. 

Same — Estoppel. — Notwithstanding  the  maker  of  a  note,  not  payable  at 
bank,  could  not  be  prevented  by  the  law-merchant  from  setting  up  de- 
fenses against  a  bona  fide  holder  of  it,  he  might,  by  his  own  acts,  if  of 
such  a  character  and  so  performed  as  to  induoe  another  to  pursue  and  jus- 
tify him,  as  a  man  of  ordinary  prudence,  in  pursuing  a  given  course 
of  conduot,  estop  himself  to  deny  the  existence  of  the  facts,  on  the  belief 
of  which,  induoed  as  above,  such  a  course  of  conduct  was  adopted. 

Usury. — Since  1858  usury  does  not  subject  to  penalties  or  forfeitures. 

Same. — If  usurious  interest  is  taken  out  in  advance,  it  makes  a  case  of  a 
want  of  consideration,  in  a  note  covering  the  amount  to  the  extent  of 
such  interest. 

Same. — If  usurious  interest  is  paid  on  a  note  after  execution,  it  amounts  to  a 
payment  of  so  much  on  the  principal  of  the  note ;  and  if  the  amount  thus 
paid  exceeds  the  principal,  it  may  be  recovered  back. 

Same. — A  promise  made  in  a  note  to  pay  usurious  interest  in  future,  is 
a  promise,  to  that  extent,  without  consideration. 

Note — Sale  of. — Maker  of  a  note,  not  governed  by  the  law-merchant,  can 
not  sell  the  same  for  a  sum  less  than  that  expressed  on  its  face,  so  as  to 
preclude  himself  from  setting  up  want  of  consideration  to  the  extent  of 
the  discount,  except  possibly  in  case  of  estoppel,  where  sale  was  by  agent. 

Same. — A  borrowejl  of  B  $400,  and  gave  his  note  for  $600,  with  interest, 
payable  to  bearer,  and  told  B  he  would  give  a  mortgage  to  any  holder  of 
the  note.  On  the  same  or  the  following  day  B  offered  to  sell  the  note  to 
C,  who  lived  in  the  same  town.  C  agreed  to  buy  it  if  a  mortgage  was 
executed  to  secure  it  B  procured  a  mortgage  from  A  to  C  to  secure  the 
note.  There  was  no  communication  between  A  and  C;  C  did  not  inquire 
about  the  consideration  of  the  note,  and  no  one  spoke  to  him  about  it 

Held,  that  A  was  not  estopped  by  the  mortgage  from  pleading  failure  of  con- 
sideration as  to  $100  of  the  note  against  C. 

APPEAL  from  the  Miami  Common  Pleas. 

Perkins,  J. — Suit  upon  a  note   and  mortgage.    The 
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note  is  dated  November  15,  1855,  and  the  mortage  No- 
vember  17, 1855.    The  following  is  a  copy  of  the  note : 

"$500.  Logansport,  November  15, 1855. 

"One  year  after  date,  I  promise  to  pay  to  the  bearer 
of  this  note  five  hundred  dollars,  for  value  received,  with 
interest,  and  without  any  relief  whatever  from  valuation 
or  appraisement  laws.  Samuel  McElhenny." 

It  is  necessary  in  the  cause,  and  may  as  well  be  done 
at  this  point,  that  we  declare  the  exact  character  of  the 
above-copied  note.  It  is  a  negotiable  promissory  note, 
and  at  common  law  might,  as  to  defenses  against  the 
same,  have  a  bona  fide  holder.  A  negotiable  note  at 
common  law  is  one  payable  to  order  or  bearer ;  that  is  to 
say,  one  whose  terms  authorize  its  transfer  to  another 
person  than  the  one  to  whom  it  is  originally  executed : 
and  such  note,  as  to  defenses,  may  have  a  bona  fide 
holder;  that  is,  a  holder  who  has  honestly  received  it 
for  a  consideration,  ignorant  of  any  vice  in  its  original 
execution,  and  against  whom  such  vice  can  not  be  set  up 
as  a  defense  to  a  suit  upon  the  note.  It  is  this  class  of 
notes  that  elementary  writers  refer  to  when  they  speak 
of  negotiable  notes.  2  Par.  on  Notes  and  Bills,  426;  2 
Par.  on  Cont.  422,  et  seq. 

In  Indiana,  though  all  those  notes  which  were  ne- 
gotiable at  common  law,  and  many  others,  are  nego- 
tiable so  far  as  to  be  transferable  and  suable  by  the 
holder,  yet  they  have  not  the  other  qualities  of  a  nego- 
tiable note  at  common  law,  and  can  not,  as  to  defenses, 
have  a  bona  fide  holder;  this  incident  not  attaching  to 
them  unless  they  are  payable  at  a  bank  in  this  state. 
The  common  law  privileges  of  negotiable  notes  are  con- 
fined, in  this  state,  by  statute,  to  that  portion  of  such 
notes  as  are  drawn  payable  at  a  bank  in  the  state* 
Snyder  v.  Oatman,  et  al.,  16  Ind.  265.  See  The  City,  etc.  v. 
West,  22  Ind.  88.  But,  notwithstanding  the  maker  of 
th*  *ote  in  question  could  not  be  prevented  by  the  law- 
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merchant  from  setting  up  defenses  against  a  bona  fide 
holder  of  it,  still,  there  is  another  doctrine  which  might 
have  that  effect;  to- wit:  the  doctrine  of  estoppel.  A 
party  may,  hy  his  own  act,  of  such  a  character  and 
so  performed  as  to  induce  another  to  pursue  and  jus- 
tify him,  as  a  man  of  ordinary  prudence,  in  pursuing 
a  given  course  of  conduct,  estop  himself  to  deny  the 
existence  of  the  facts,  on  the  belief  of  the  existence  of 
which,  induced  as  above,  such  course  of  conduct  was 
adopted.  Ray  v.  McMurty,  20  Ind.  807 ;  Windle  v.  Can- 
aday,  et  at'.,  21  Ind.  248;  Pepper,  et  al.  v.  The  State,  22 
Ind.  399  and  419.  See,  also,  Id.  506,  et  seq.,  in  the  note  to 
Aurora  v.  West,  et  al.  In  this  case  the  defenses  of  usury, 
want  of  consideration,  and  payment,  were  6et  up  to  the 
whole  or  part  of  the  cause  of  action  in  the  complaint 
mentioned;  and,  on  the  trial,  the  defendant  had  judg- 
ment in  his  favor.  And  here  we  may  note  the  character 
of  our  present  usury  law.  It  is  almost  entirely  changed 
from  what  it  was  in  the  past.  Down  to  1853  it  was  a 
penal  law.  It  is  such  no  longer.  Usury  no  longer  sub- 
jects to  penalties  or  forfeitures.  Wood  v.  Kennedy,  19 
Ind.  68. 

1.  If  usurious  interest  is  taken  out  in  advance,  then  it 
makes  a  case  of  want  of  consideration,  in  a  note  covering 
the  amount,  to  the  extent  of  such  interest ;  and  if  the  note 
be  drawn  with  interest  from  date,  in  an  amount  covering 
interest  taken  out  in  advance,  then  there  is  a  want  of  con- 
sideration for  the  note  to  the  whole  amount  thus  taken  out 
of  the  sum  nominally  loaned,  or  added  to  the  amount  of 
the  note,  if  that  course  is  taken,  beyond  what  is  actually 
paid  to  the  maker,  or  is  actually  due  from  him,  with  the 
accruing  interest  on  such  excess,  because  the  legal  interest 
is  provided  for  and  runs  upon  the  note  by  its  terms. 

2.  If  usurious  interest  is  paid  on  the  note  after  its  exe- 
cution, it  amounts  to  a  payment  of  so  much  on  the  princi- 
pal of  the  note ;  and  if  the  amount  thus  paid  exceeds  the 
principal,  it  may  be  recovered  back. 
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3.  If  the  promise  is  made  in  the  note  to  pay  usurious 
interest  in  the  future,  it  is  a  promise  to  that  extent,  with- 
out consideration ;  and  so,  if  the  promise  is  contained  in  a 
verbal  promise  to  pay  interest,  for  such  a  promise  is  not 
within  the  statute  of  frauds.     Wood  v.  Kennedy,  supra. 

Another  proposition  maybe  here  stated;  viz:  that  while 
a  man  may  sell  for  what  he  pleases  notes  he  may  own,  exe- 
cuted by  third  persons,  he  can  not  sell,  for  cash,  either 
himself  or  by  agent,  his  own  note — that  is,  a  note  of  which 
he  is  maker,  especially  if  the  note  is  not  one  governed  by 
the  law-merchant — for  a  price  less  than  that  expressed  on 
its  face,  and  by  such  sale  preclude  himself  from  setting  up 
want  of  consideration  to  the  extent  of  the  discount,  unless 
perhaps,  where  the  sale  was  by  agent,  a  possible  case  of 
estoppel  might  be  created.  See  Par.  on  Notes  and  Bills, 
supra.  Selling  one's  own  note  is  giving  one's  own  note  for 
the  consideration  received  on  the  sale. 

In  the  case  at  bar,  McMkenny  received  $400,  and  no 
more,  as  the  consideration  of  the  note.  About  this  fact 
there  is  no  dispute,  and  that  sum,  with  interest,  is  all  that 
Musselman,  the  holder,  can  recover,  unless  there  is  an  es- 
toppel in  the  case.  Is  there  such?  We  do  not  inquire 
whether  an  estoppel  was  so  pleaded  that  evidence  of  it 
was  properly  admissible  on  the  trial,  but  whether  the  evi- 
dence shows  one  to  have  existed.  We  shall  state  the  case 
upon  the  plaintiff's,  the  appellant's,  hypothesis,  as  alleged 
in  his  complaint,  and  proved  by  his  evidence.  It  is  this, 
in  short:  McElhenny,  a  citizen  of  Logansport,  borrowed 
of  one  Haney,  on  the  15th  of  November,  1855,  $400,  and 
gave  his  note  for  $500,  with  interest.  McElhenny  told 
him  he  would  give  a  mortgage  to  any  holder  to  secure  the 
note.  On  the  same  or  the  following  day,  Haney  offered 
to  sell  the  note  to' Musselman,  also  a  citizen  of  Logansport. 
Musselman  agreed  to  buy  it  if  a  mortgage  was  executed 
to  secure  it.  Haney  went  to  McElhenny  and  obtained  the 
mortgage  in  this  suit,  drawn  in  the  usual  form  to  Mussel- 
man,  to  secure  the  note  in  question.    Musselman  never  in- 
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quired  a  word  about  the  consideration  of  the  note;  nobody 
said  a  word  to  him  about  it;  there  was  no  communication 
between  him  and  McElhenny  whatever,  but  Musselman 
claims  that  the  execution  of  the  mortgage  amounted  to  an 
estoppel.  We  can  not  think  so.  Haney  has  a  note  on 
McElhenny.  On  the  very  day  of  its  date,  or  the  day  fol- 
lowing, he  offers  the  note  to  Musselman  for  sale.  On  the 
next  day,  Haney  calls  on  McElhenny  for  a  mortgage  to 
Musselmany  and  without  saying  any  thing  further,  so  far  as 
appears,  as  to  his  transaction  with  Musselman,  obtains  the 
mortgage,  and  delivers  it  to  Musselman.  Now,  certainly, 
as  Musselman  did  not  call  on  McElhenny,  the  latter  would 
have  a  right  to  presume  that  Musselman  had  ascertained 
from  Haney  all  about  the  note  and  its  consideration;  no 
ordinarily  prudent  man  would  have  purchased  the  note 
without;  and,  hence,  McElhenny  could  not  have  sup- 
posed that  Musselman  could  receive  the  mortgage  other- 
wise than  as  based  upon  a  consideration  coextensive  with 
that  of  the  note  it  was  to  secure.  Musselman  had  all  the 
means  of  obtaining  accurate  knowledge.  We  think  it 
clear  that  McElhenny' s  act  in  executing  the  mortgage,  as 
it  was  done  in  this  case,  amounted  to  no  representation  of 
an  obligation  to  pay  beyond  what  the  consideration  of  the 
note  might  be — no  representation  on  which  a  man  of  ordi- 
nary prudence  could  have  been  supposed  to  rely  beyond 
that.  The  case  lacks  one  of  the  necessary  elements  of 
estoppel ;  viz :  a  state  of  facts  showing  a  right  in  Mussel- 
man to  rely,  in  his  action,  on  any  false  statement  of  Mc- 
Elhenny. Piper  v.  Gillmore,  49  Maine,  149 ;  8.  C.  Boston 
Law  Reporter,  September,  1864,  p.  649,  is  strongly  in 
point. 

Per  Curiam. — Judgment  affirmed,  with  costs. 

Daniel  D.  Pratt  and  Daniel  P.  Baldwin,  for  appellant. 

E.  Walker,  for  appellee. 
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Harris  v.  McMurray. 

Fbaud. — Suit  upon  a  note  given  for  the  purchase  money  of  land.  Answer  al- 
leged that  plaintiff  falsely  and  fraudulently  represented  the  land  to  be  of 
the  value  of  $82  per  acre;  that  such  was  the  opinion  of  the  neighbors, 
and  he  had  been  offered  that  much;  that  the  soil  was  a  rich  black  loam. 
Defendant  was  a  non-resident  of  the  state,  and  had  never  been  in  the  neigh- 
borhood of  the  land.  He  started  to  see  it,  and  was  turned  back  by  plaintiff's 
repeating  his  representations,  and  stating  that  if  the  neighbors  did  not 
say  it  was  worth  that  much,  there  would  be  no  trade.  Defendant  relied 
upon  plaintiff's  representations,  which  proved  false.  He  had  no  oppor- 
tunity for  three  or  four  months  to  inquire  after  the  land,  at  which  time 
he  learned  the  truth  about  it,  and  demanded  a  rescission  of  the  contract. 

Held,  that  the  answer  was  good  upon  demurrer. 

APPEAL  from  the  Putnam  Common  Pleas. 

Haxna,  J. — Suit  by  appellee  against  appellant  on  a  note. 
Answer,  that  the  note  was  given  for  a  part  of  the  price  of 
one  hundred  and  sixty  acres  of  land  in  Putnam  county, 
Indiana,  bought  by  the  maker  of  said  note,  McMurray ,  and 
falsely  and  fraudulently  represented  by  the  latter  to  be  of 
the  value  of  $33  per  acre,  and  the  soil  rich  black  loam ;  that 
he  had  been  offered  $32  per  acre;  that  defendant  was  a 
non-resident  of  the  state,  had  never  seen  the  land  nor 
been  in  the  neighborhood  of  it;  that  before  closing  the 
purchase  he  started  to  see  it,  but  was  induced  by  the  plain- 
tiff to  turn  back  by  his  repeating  his  representations,  and 
stating  that  if  the  neighbors  did  not  say  it  was  worth 
$33  per  acre,  it  should  be  no  trade ;  that,  relying  upon  said 
representations,  the  contract  was  entered  into;  that  said 
representations  were  false  in  this,  that  the  land  was  not  of 
the  character  and  quality  of  soil  given,  but  was  cold  beech 
land — was  not  of  the  value  stated,  but  was  worth  only  $18 
per  acre,  and  that  such  is  the  opinion  of  the  neighbors, 
and  he  had  not  been  offered  $32  per  acre;  that  urgent 
business  called  him  immediately  to  his  home  in  Kentucky \ 
and  he  had  no  opportunity  for  some  three  or  four  months 
of  either  inquiring  about  or  going  to  see  said  land,  at 
which  time  he  ascertained  the  truth  in  regard  to  it,  and 
demanded  a  rescission  of  said  contract,  etc. 
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A  demurrer  was  sustained  to  this  answer,  which  presents 
the  only  point  in  the  case. 

It  appears  to  us  that  there  are  averments  set  forth  in  this 
answer  of  affirmative  representations  of  matters  of  fact, 
which,  if  relied  upon  by  the  defendant,  and  found  to  be  un- 
true, would  very  much  prejudice  his  rights  and  interests. 
It  is  alleged  they  were  relied  upon,  and  are  untrue.  Under 
the  circumstances,  we  do  not  see  any  want  of  diligence  and 
care  upon  the  part  of  the  defendant.  When  he  was  at- 
tempting to  seek  information  as  to  the  quality,  etc.,  of  said 
land,  it  is  alleged  he  was  turned  from  his  purpose  by  the 
plaintiff.  The  demurrer  should  have  been  overruled. 
Gordon  v.  Cowger,  4  Blackf.  110;  Id.  231;  Cravens  v. 
Kiser,  4  Ind.  512 ;  McFerrin  v.  Taylor,  3  Cranch,  270. 

Per  Curiam. — Judgment  reversed. 

Ecklcs  ft  Scott ,  for  appellant. 

Williamson  ft  Doggy,  for  appellee. 


Tub  Toledo  and  Wabash  Railway  Company  v.  Lurch. 

Cauii  or  Action.— Thli  luit  was  brought  upon  the  following  complaint, 
?!■: 

uThs  Tolido  and  Waba$h  Railway  Company 

To  Emanuel  F.  Lurch,  Dr. 

14 1801,  Novtmbtr.    To  one  oow,  killed  by  your  locomotive,  within  Clinton 
township,  Ca$$  oountj,  Indiana,  $50." 

JItldy  to  be  no  oause  of  aotlon. 

APPEAL  from  the  Cass  Common  Pleas. 
Perkins,  J, — Lurch  sued  the  Toledo,  etc..  Railroad  Com* 
pany  upon  the  following  cause  of  action : 

44  The  Toledo,  etc.,  Railroad  Company 

To  Emanuel  F.  Lurch,  Dr. 

44 1861,  November.    To  one  cow,  killed  by  your  locomo- 
tive, within  Clinton  township,  Cass  county,  Indiana,  $50." 
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The  evidence  on  the  trial  was  that  a  cow  of  the  plain- 
tiff was  found  dead  near  the  track  of  the  railroad,  with 
marks  on  her,  indicating  that  she  had  been  killed  by  a 
locomotive;  that  she  was  worth  $20;  was  killed,  in  the  fall 
of  1861,  at  a  crossing  of  a  common  road  and  the  railroad 
of  said  company,  where  the  railroad  was  not  fenced. 

The  judgment  in  this  cause  must  be  reversed,  because 
the  cause  of  action  filed  is  no  cause  of  action,  even  were 
the  evidence  sufficient  to  sustain  a  good  cause  of  action. 

It  is  not  a  cause  of  action  under  the  statute,  because  it 
does  not  aver  that  the  road  was  not  fenced. 

It  is  not  a  cause  of  action  in  tort,  at  common  law,  be- 
cause it  does  not  aver  negligence.  Thayer  v.  The  St.  Louis, 
etc.  Hailroad  Company,  22  Ind.  26.  The  Indianapolis,  etc. 
Railroad  Company  v.  Brucey,  21  Ind.  215.  Also,  Same 
Company  v.  Clark,  21  Ind.  150. 

It  is  not  a  cause  of  action  in  assumpsit  on  waiver  of  the 
tort,  because  it  does  not  aver  that  the  railroad  company 
made  use  of  the  dead  cow,  or  derived  any  benefit  from 
killing  her,  or  made  any  promise  to  pay.  The  Indian- 
apolis, etc.  Company  v.  Ballard,  22  Ind.  448. 

Per  Curiam. — The  judgmeut  reversed,  with  costs,  and 
cause  remanded. 

W.  Z.  Stuart,  for  appellant. 

Daniel  D.  Pratt  and  Daniel  P.  Baldwin,  for  appellee. 


Clink  v.  Gibson. 

Etixmesce — Record — The  acts  of  a  court  and  the  contents  of  records  can 
not  be  proved  by  oral  testimony. 

ftuix. — A  paper  purporting  to  be  a  certified  copy  of  a  decree  of  a  court  of 
Owen  county,  which  fails  to  show  in  what  court  the  decree  was  rendered, 
and  that  the  necessary  steps  were  taken  to  giro  the  court  jurisdiction  of 
the  person  of  the  defendant,  and  that  the  matters  ordered  and  decreed 
were  within  the  relief  sought  is  not  competent  to  prove  the  acts  of  the  court 

8am. — As  to  what  a  transcript  should  contain,  see  cases  cited  in  opinion. 
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Cline  v,  Gibson. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Hanna,  J. — Gibson  filed  his  petition,  alleging  that  Mary 
E.  Gibson,  an  infant  aged  six  years,  was  in  the  custody  of, 
and  unlawfully  detained  by,  George  and  Hannah  J.  Cline ; 
that  he  is  entitled  to  the  custody  of  said  Mary,  because,  at 
the  May  term  of  Owen  Circuit  Court,  said  court  dissolved 
the  bonds  of  matrimony  between  said  William  and  said 
Hannah,  and  awarded  the  custody  and  guardianship  of 
said  Mary  to  him  during  her  minority,  etc. 

The  question  in  controversy  turned,  aa  the  pleadings 
were  framed,  upon  the  question  whether  the  Owen  Circuit 
Court  had  decreed,  as  the  said  Gibson  alleged  in  his  peti- 
tion, in  regard  to  the  custody  of  said  child.  The  evidence 
adduced  to  establish  that  fact  was  as  follows : 

"  William  G.  Gibson  v.  Hannah  J.  Gibson — Divorce. — 
And  now  comes  the  plaintiff,  by  Franklin  and  Richards,  his 
attorneys,  and  the  defendant,  on  motion,  being  three  times 
called,  comes  not,  but  makes  default,  and  it  appearing  to 
the  satisfaction  of  the  court,  from  an  inspection  of  the  sum- 
mons herein  and  the  sheriff's  return  thereon,  that  said 
defendant  has  been  duly  served  with  process  more  than  ten 
days  before  the  first  day  of  the  present  term  of  this  court, 
and  the  prosecuting  attorney  now  comes,  and  this  cause  is 
submitted  to  the  court,  and  the  evidence  being  heard,  and 
the  court  being  fully  advised,  finds  for  the  plaintiff  that  a 
divorce  ought  to  be  granted,  and  the  custody  and  guardian- 
ship of  the  minor  child,  Mary  E.  Gibson,  mentioned  in 
plaintiffs  complaint. 

"  It  is,  therefore,  ordered,  adjudged,  and  decreed  by  the 
court  that  the  bonds  of  matrimony  heretofore  solemnized 
and  subsisting  between  the  parties,  be  and  the  same  are 
forever  dissolved  and  held  for  naught,  to  all  intents  and 
purposes,  as  if  the  same  had  never  been  entered  into,  and 
that  the  custody  and  guardianship  of  the  minor  child, 
Mary  E.  Gibson,  be  awarded  to  said  plaintiff  during  her 
minority." 
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"  Statb  of  Indiana,  Owm  county,  ss. 

"I,  jFVeeman  2T.  Fowler,  clerk  of  the  Circuit  Court  in 

and  for  said  county  and  state  aforesaid,  do  hereby  certify 

that  the  above  and  foregoing  is  a  true,  full,  and  correct 

copy  of  the  order  of  divorce  in  the  above  entitled  cause. 

In  witness,"  etc. 

• 
This  paper  was  also  attached  to  the  petition,  and  made  a 

part  thereof.  It  will  be  observed  that  the  said  William 
does  not  allege  directly,  and  perhaps  scarcely  inferentially, 
that  he  is  the  father  of  the  child,  but  relies  apparently 
upon  the  decree  of  the  Owen  court.  The  petition  states 
that  it  was  the  Circuit  Court;  the  paper  produced  is  silent 
upon  that  subject.  It  is  urged  that  for  this,  among  other 
reasons,  a  full  record  of  the  proceedings,  if  such  proceed- 
ings were  had  or  record  exists,  should  have  been  produced ; 
that  the  jurisdiction  of  the  court  over  the  subject-matter 
and  the  person  of  the  defendant  might  appear.  The  ac- 
tion of  the  court  in  Owen  county  was  attempted  to  be 
proved  by  the  oral  testimony  of  the  plaintiff,  and  such 
testimony  was  received  over  the  objection  of  the  defend- 
ant. This  ruling  was  evidently  wrong.  That  is  not  the 
mode  of  proving  the  acts  of  a  court  or  the  contents  of  its 
records;  but,  if  the  paper  presented  proves  these  facts, 
perhaps  the  testimony  of  the  plaintiff  did  no  harm.  Was 
that  paper  sufficient?  We  are  of  the  opinion  it  was  not. 
It  does  not  show  that  such  steps  had  been  taken  as  gave  to 
the  court  jurisdiction  of  the  person  of  the  defendant  in  the 
suit,  nor  that  the  matters  ordered  and  decreed  were  within 
the  relief  sought.  The  paper  does  not  purport  to  be  a 
transcript  of  the  proceedings  in  the  case,  and  it  has  often 
been  decided  that  to  authorize  the  introduction  of  a  tran- 
script it  should  contain  matters  which  are  certainly  not  in 
this.  Wiley  v.  Wingate,  6  Ind.  458;  Foote  v.  Glover, 
4  Blackf.  313 ;  Doe  v.  Smith,  4  Blackf.  228.  We  are  not 
aware  of  any  statute  that  has  changed  the  rule  laid  down 
in  these  cases. 
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Tie  Indiana,  Central  Railway  Company  «.  M 

P<r  Curiam^ — Judgment  reversed. 
-V.  71  Ha'jLieTj  for  appellant. 
-F.  71  Hordj  jrn  for  appellee. 


The  Ixmaxa  Central  Railway  Compact  v.  Moorb. 

McAACfte  or  Damage*, — The  railway  company  eontrmetcd  to  construct  and 
lw*p  in  repair  seren  eow-pits  on  the  land  of  Moore;  bat  constructed  such 
ow-pits  io  such  careless  and  improper  manner,  as  to  render  them  of  no 
u«e  <w  r*!ue.    Suit  by  Jfborv  on  breach  of  contract. 

f/M  ih*t  it  was  error  in  the  court  below  to  find  that  the  measure  of  dam- 
age* was  the  amount  which  it  would  hare  taken  to  construct  and  keep  in 
repair  the  seven  cow-pits  op  to  the  commencement  of  the  suit. 

U'U,  tbat  if  the  railway  company  had  failed  to  construct  the  cow-pits, 
and  Mtx*t  had  built  them  and  kept  them  in  repair,  he  might  hare  reooT- 
ered  the  cost  of  inch  construction  and  repair. 

J/tH  also,  that  if  the  construction  was  defective,  and  not  suitable  to  the 
purpose  intended  by  the  parties,  he  could  recover  the  damages  resulting 
fr'svi  such  defect,  and  nothing  more. 

APPEAL  from  the  Marion  Circuit  Court, 
Davison,  J. — Moore,  who  was  the  plaintiff,  sued  the 
railway  company  upon  an  agreement,  in  writing,  which 
Htipulatcd  as  follows :  1.  That  a  claim  on  the  defendant 
for  damage*,  on  account  of  the  passage  of  the  road 
through  the  plaintiff's  land,  be  submitted  to  the  assess- 
ment of  Benjamin  J.  Blytke,  John  Brown,  and  John  Suther- 
land, as  arbitrators.  2.  That  defendant  make  and  con- 
struct, ou  said  land,  as  her  engineer  may  direct,  seven  cow- 
pits,  for  fencing  across  the  road,  and  keep  the  same  in 
repair.  8.  That  plaintiff  shall  be  permitted  to  cross  and 
recros*  the  road  at  suitable  places,  and  prepare  the  side 
of  it  for  crossing  with  teams,  etc.  4.  That  such  damages 
for  the  right  of  way,  as  may  be  found  by  the  arbitrators, 
shall  be  paid  by  the  defendant  to  the  plaintiff  in  cash — 
one-half  within  sixty  days  from  the  date  of  the  assessment, 
and  the  residue  on  the  first  of  January,  1853.    Pursuant 


NOVEMBER  TEEM,  1864.  15 

The  Indian*  Central  Railway  Company  v.  Moore. 


to  this  agreement,  the  arbitrators  did,  after  its  execution — 
viz :  on  the  20th  of  May,  1852— assess  damages  in  favor 
of  the  plaintiff,  and  against  the  defendant,  at  $ 700.  The 
breach  alleged  in  the  complaint,  and  relied  on  by  the 
plaintiff,  is,  that  "defendant  has  never  made  nor  con- 
structed the  seven  cow-pits,  mentioned  in  the  agree- 
ment, in  such  manner  as  they  ought  to  have  been  made ; 
but,  on  the  contrary,  constructed  the  same  in  such  a 
careless  and  improper  manner,  as  to  render  them  of  no 
use  or  value  to  the  plaintiff/1  Proper  issues  having 
been  made,  the  cause  was  submitted  to  the  court,  who 
found  for  the  plaintiff,  and  assessed  his  damages  at  $189. 
There  is,  however,  in  a  bill  of  exceptions,  a  statement 
in  reference  to  the  damages,  which  reads  thus:  "The 
court  found  that  the  measure  of  the  plaintiff's  damages 
was  the  amount  that  it  would  have  cost  to  construct, 
and  keep  in  proper  repair,  the  seven  cow-pits  named 
in  the  complaint,  up  to  the  commencement  of  this  suit; 
and  that  the  cost  of  properly  constructing  the  pits  would 
have  been  $15  each,  and  the  cost  of  keeping  them  in  re- 
pair would  have  been  $4  each  per  annum,  making  in  all 
$240 ;  which  sum  the  court  found  for  the  plaintiff/'  Mo- 
tion for  a  new  trial  denied,  and  judgment  in  favor  of  the 
plaintiff  for  $189.  The  grounds  relied  on  for  a  new  trial 
were :  1.  The  finding  was  unsustained  by  the  evidence, 
and  was  contrary  to  law.  2.  The  finding  was  excessive. 
It  will  be  noted  that  there  is  a  discrepancy  as  to  the 
amount  found  by  the  court.  The  record  entry  makes  it 
$189,  while  in  the  bill  of  exceptions  it  is  stated  to  be  $240. 
It  is  conceded  that  the  latter  statement  of  the  finding  was 
the  result  of  a  mistake  in  estimating  the  amount,  and 
that  the  former,  upon  which  the  judgment  was  rendered, 
was  intended  by  the  court. 

The  court,  as  we  have  seen,  has  given  the  rule  on 
which  it  estimated  the  plaintiff's  damages ;  and,  in  look- 
ing into  the  whole  record,  we  are  satisfied  that  the  finding 
was  based  upon  the  rule  thus  indicated.    The  rule,  as  laid 
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down  by  the  court,  can  not,  it  seems  to  us,  be  legitimately 
applied  to  the  facts  of  the  case.  If  the  plaintiff,  the  rail- 
way company  having  failed  to  perform  the  work,  had 
constructed  the  pits  and  kept  them  in  repair,  he  might 
have  recovered  the  value  of  such  construction  and  repair; 
but  the  evidence,  instead  of  showing  that  the  plaintiff  did 
the  work,  shows  that  the  pits  were  built  and  kept  in  re- 
pair by  the  company.  There  is,  it  is  true,  evidence  tend- 
ing to  prove  that  their  construction  was,  in  some  respects, 
defective,  and  was  not  entirely  suitable  to  the  purposes 
intended  by  the  parties;  but,  in  that  case,  the  plaintiff 
would  be  entitled  to  recover  damages  resulting  from  such 
defect,  and  nothing  more.  There  is,  however,  no  special 
damage  alleged  in  the  complaint,  nor  is  there  evidence  in 
the  record,  amounting  to  proof,  that  the  plaintiff  incurred 
any  amount  of  such  damage.  We  are  of  opinion  that 
the  verdict  is  not  sustained  by  the  evidence. 

Per  Curiam. — Judgment  reversed,  with  costs,  etc. 

Newcomb  ft  Tarkington,  for  appellant. 

McDonald  ft  Porter,  for  appellee. 


Patterson  v.  Mercer  and  Another. 

Abatement. — As  a  general  rule,  the  defense  of  another  action  pending  be- 
ing matter  in  abatement,  must  be  pleaded  before  defenses  in  bar  are  filed. 

Same. — The  court,  in  the  exercise  of  a  sound  discretion,  upon  proper  cause 
shown,  may  allow  pleadings  in  bar  to  be  withdrawn,  and  pleas  in  abate- 
ment to  be  filed. 

Same. — Where  the  record  is  silent  as  to  the  withdrawal  of  a  plea  in  bar 
and  filing  of  a  plea  in  abatement,  the  presumption  is  in  favor  of  the 
ruling  of  the  court  below. 

Same. — That  "  the  defendant's  counsel  thought  the  last  answer  best  suited 
to  meet  the  facts,"  is  not  a  sufficient  reason  for  withdrawing  answer  in 
bar  and  filing  answer  in  abatement 

APPEAL  from  the  Delaware  Circuit  Court. 

Davison,  J. — This  was  an  action  by  the  appellant,  who 
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was  the  plaintiff,  against  Wm,  Mercer  and  Calvin  McRea, 
commenced  in  the  Grant  Circuit  Court  to  recover  nine 
reapers  and  mowers.  The  complaint  is  in  the  usual  form. 
Defendant  answered:  1.  That  the  property,  previous  to 
the  commencement  of  this  suit,  had  heen  replevied  from 
one  Noah  Harris,  and  was  then  in  the  hands  of  the  de- 
fendants who  held  the  same,  by  virtue  of  a  writ,  then 
in  the  hands  of  said  McRea,  as  sheriff  of  Grant  county. 
2.  That  the  property  described  in  the  complaint  was  and 
is  the  property  of  said  Mercer.  8.  Defendants  deny,  spe- 
cifically, each  and  every  allegation  in  the  complaint. 

At  the  August  term,  1861,  the  plaintiffs  applied  for 
and  obtained  a  change  of  venue  to  the  Delaware  Circuit 
Court;  and  the  cause,  pursuant  to  said  change,  having 
been  transferred  to  said  court,  was  at  the  October  term 
thereof,  1861,  continued. 

There  is  a  bill  of  exceptions  which  shows  that,  at  the 
April  term,  1862,  the  defendants  asked  and  obtained  leave 
to  withdraw  the  several  paragraphs  of  their  answer,  and 
file  the  following : 

"For  answer  in  abatement,  the  defendants  say  that 
Mercer j  before  the  commencement  of  this  action,  had  com- 
menced a  suit  against  one  Noah  Harris  to  recover  the 
identical  property  named  in  the  plaintiff's  complaint; 
that  the  property  was  taken  by  virtue  of  the  writ  issued 
against  Harris,  which  property,  at  the  time  this  suit  was 
commenced,  and  at  the  time  the  same  was  so  levied  on 
by  the  officer  having  the  writ  issued  in  this  cause,  was 
held  by  the  defendants  by  virtue  of  the  writ  issued  against 
Harris;  wherefore  they  ask  that  this  suit  be  abated,"  etc. 
This  answer  is  verified  by  affidavit  There  was  no  reason 
given  for  the  withdrawal  of  the  original  answer,  and  the 
filing  of  the  answer  in  abatement,  save  the  one  statement 
of  the  defendant's  counsel,  that  he  thought  the  answer 
last  offered  best  suited  to  meet  the  facts.  Plaintiff  ob- 
jected to  the  change  in  the  answer  on  the  ground  that  no 
sufficient  reason  was  given  therefor;  but  his  objection  was 
Vol.  XXIII.— 2 
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Kckle  c 


overruled  and  he  excepted.  He  then  demurred  to  the  an- 
swer, which  demurrer  was  also  overruled,  and  he  again 
excepted.  But  having  failed  to  withdraw  his  demurrer  or 
make  further  answer  to  the  complaint,  the  court  dis- 
missed the  6uit,  etc. 

As  a  general  rule,  the  defense  of  another  action  pend- 
ing, being  matter  in  abatement,  must  be  answered  before 
defenses  in  bar  are  filed.  21  IncL  190;  19  Id.  ML  The 
court,  however,  may,  in  the  exercise  of  a  sound  discre- 
tion, upon  proper  cause  shown,  allow  pleadings  in  bar  to 
be  withdrawn  and  pleas  in  abatement  to  be  filed,  and  if 
the  record  is  silent  as  to  such  withdrawal  and  filing,  we 
may  presume  in  favor  of  the  ruling;  but  here  the  only 
reason  for  the  action  of  the  court  is  stated;  namely, 
"that  defendant's  counsel  thought  the  last  answer  best 
suited  to  meet  the  facts."  This  reason  alone  we  deem 
insufficient,  and  must,  therefore,  hold  that  the  discretion 
of  the  court,  in  allowing  the  filing  of  the  answer  in  abate- 
ment, was  improperly  exercised. 

Per  Curiam. — Judgment  reversed,  with  costs. 

Walter  March,  for  appellant. 

J.  Brownlee,  for  appellees. 


BlCELE  V.  BESEKE. 

Tender. — A  tender  made  upon  any  condition  prejudicial  to  the  party  to 
whom  it  {•  made,  if  not  accepted,  is  no  tender. 

Same, — If  a  conditional  tender  be  made  and  accepted,  it  becomes  a  matter 
of  contract,  and  may  be  binding. 

Contracts, — It  is  a  general  rule,  that  propositions,  when  accepted,  are  to 
have  the  foroe  and  effect  which  the  party  accepting  knew  the  party  mak- 
ing them  intended  they  should  hare. 

Note  Payable  ix  Gold. — A  made  his  note  payable  to  B  in  gold.  Before 
suit,  A  tendered  treasury  notes  to  be  accepted,  if  at  all,  as  gold,  and 
kept  up  the  tender  after  suit  brought,  till  it  was  accepted  by  B. 
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Held,  that  it  operated  on  acceptance  as  payment  in  full  from  date  of 
original  tender. 

Treasury  Notes — Constitutionality. — As  to  the  constitutionality  of  legal- 
tender  paper,  see  Thayer  ▼.  Hedge*,  22  Ind.  282.   (See,  also,  same  case,  post 


APPEAL  from  the  Wayne  Common  Pleas. 

Perkins,  J. — This  was  a  suit  by  Bickle  to  foreclose  a 
mortgage  given  to  secure  a  note  made  payable  in  gold. 

Beseke  answered,  setting  up  a  tender,  before  suit  brought, 
in  United  States  legal-tender  notes,  and  followed  it  up  by 
bringing  the  money  into  court. 

The  plaintiff  replied  that  the  tender  made  was  condi- 
tional; that  is,  the  money  was  tendered  on  condition  that 
the  note  should  be  given  up  on  the  receipt  of  it;  which 
condition  the  plaintiff  declining  to  comply  with,  the  de- 
fendant did  not  pay  the  money. 

On  the  trial,  "it  was  admitted  that  before  the  com- 
mencement of  the  suit,  the  defendant  produced  and  of- 
fered to  pay  to  the  plaintiff  the  amount  due  on  the  note 
secured  by  the  mortgage  in  legal-tender  treasury  notes, 
and  that  the  same  was  brought  into  court,  and  received 
by  the  plaintiff,  and  was  by  him  taken  out  of  court;  that 
the  plaintiff,  when  said  money  was  tendered  as  aforesaid, 
offered  to  receive  the  same  and  credit  it  on  the  note,  but 
defendant  refused  to  pay  except  on  the  condition  that  the 
note  should  be  surrendered  to  him  and  his  mortgage  can- 
celed. The  plaintiff  did  not  refuse  to  receive  the  legal- 
tender  notes,  but  claimed  that  the  defendant  must  either 
pay  the  gold  or  its  value,  and  the  defendant  refused  to  pay 
except  the  leg^l-tender  notes." 

A  tender  made  upon  any  condition  prejudicial  to  the 
party  to  whom  it  is  made,  if  not  accepted,  is  no  tender. 
2  Parsons  on  Bills,  625,  and  cases  cited ;  Chit,  on  Bills,  663, 
665.  But  if  a  conditional  tender  be  made,  and  be  accepted, 
it  becomes  a  matter  of  contract,  and  may  be  binding. 

A  careful  analysis  of  the  evidence  in  this  case  shows 
that  the  real  point  of  difference  between  the  parties,  was 
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not  upon  surrendering  the  note  and  mortgage,  but  upon 
the  question  of  payment  being  made  in  legal-tender  notes 
at  par. 

Beseke  tendered  Bickle  some  pieces  of  paper,  insisting  that 
they  were  gold  by  act  of  Congress,  and  hence  claimed 
that  they  amounted  to  payment  of  his  note,  and  entitled 
him  to  its  possession.  Bickle9  not  being  able  to  see  that 
pieces  of  paper,  passing  at  from  thirty  to  fifty  cents  to  the 
dollar,  were  gold,  refused  to  receive  them  as  such,  but 
was  willing  to  receive  them  at  current  rates,  according 
to  whieh  they  would  not  liquidate  the  note,  and  hence 
would  not  entitle  Beseke  to  its  possession.  The  real  ques- 
tion was,  the  reception  of  paper  as  gold. 

Now,  Beseke  tendered  to  Bickle  the  amount  of  his  note 
in  paper,  claiming  that  paper  to  be  the  equivalent  of  gold. 
Bickle  refused  to  receive  it;  but  Beseke  still  continued  to 
offer  it  to  him,  if  he  would  take  it  as  and  for  gold.  Bickle 
knew  that  Beseke  thus  understood  his  offer;  and  it  is  a 
general  rule,  that  propositions,  when  accepted,  are  to  have 
the  force  and  effect  which  the  party  accepting  knew  the 
party  making  them  intended  they  should  have. 

Applying  this  rule  to  the  case  at  bar,  Bickle  knew,  as 
we  have  seen,  that  Beseke  tendered  the  paper  to  him  to 
be  accepted,  if  at  all,  as  gold.  Bickle  finally  accepted  it 
while  thus  tendered;  he  of  course  accepted  it,  in  point 
of  law,  as  gold,  and  it  being  in  amount,  on  its  face,  equal 
to  his  demand  on  Beseke,  it  satisfied  that  demand ;  and  it 
having  been  tendered  before  suit  brought,  and  kept  up 
as  a  tender  till  it  was  accepted,  it  operated,  on  accept- 
ance, as  payment  in  full  from  the  date  of  original  tender, 
thereby  barring  the  action,  and  subjecting  the  plaintiff  to 
costs. 

Had  the  amount  tendered  been  less  than  was  proved  to  be 
due,  and  had  the  dispute  been  upon  that  point,  the  plain- 
tiff might  have  recovered  beyond  the  amount  tendered, 
and  recovered  costs. 

But  even  in  a  case  where  the  dispute  might  be  as  to 
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amount,  the  debtor  might  make  a  tender  upon  a  condition, 
which,  though  no  legal  tender,  as  such,  might  be  a  sat- 
isfaction of  a  debt  on  acceptance  upon  the  condition ;  thus, 
a  debtor  and  creditor  dispute  as  to  the  amount  due.  The 
debtor  tenders  a  certain  amount  in  gold,  and  keeps  up  the 
tender;  the  creditor  takes  the  amount  tendered,  and  sues 
the  debtor  for  an  additional  sum.  This  he  may  do ;  but 
suppose  the  debtor  to  say  to  his  creditor,  I  tender  you 
$50,  and  I  leave  it  at  the  bank  of  A  for  you,  on  condition 
that  you,  if  you  take  it,  accept  it  in  full  as  the  true  ' 
amount  between  us.  If  you  will  not  thus  accept  it,  it  is 
not  to  be  received  by  you  at  all,  but  what  you  get  must  be 
through  process  of  law.  The  creditor  finally  goes  to  the 
bank  and  receives  the  money  tendered  upon  the  above 
condition.  Would  not  his  act  be  an  assent  in  point  of 
law,  to  the  proposition  that  that  was  the  true  amount  be- 
tween the  parties?  This  case  does  not  involve  the  con- 
stitutionality of  legal-tender  paper.  See  on  that  point, 
Thayer  v.  Hedges,  22  Ind.  282. 

Per  Curiam. — Judgment  affirmed,  with  costs. 

Pickle  $  Burchenal,  for  appellant. 

H.  B.  Payne,  for  appellee. 


Hickby  v.  The  State.  |yL_»| 


Laxcbvt — Bobbkit.— The  defendant  was  indioted  and  convicted  for  grand 
larceny,  but  the  proof  showed  that  he  had  committed  robbery. 

Held,  that  larceny  is  included  in  robbery,  and  that  the  state  had  the  right  to 
eleei  to  prosecute  and  convict  for  the  former,  though  she  thereby  de- 
prived herself  of  the  right  to  prosecute  for  the  latter. 

TsxAscnT  Notes. — Where  the  indiotment  charged  larceny  of  treasury  notes, 
it  was  held  sufficient  to  prove  that  the  property  stolen  was  "  greenbacks." 

APPEAL  from  the  Vanderburgh  Circuit  Court. 
Davison,  J. — Prosecution  for  grand  larceny.    The  in- 
dictment charges  the  defendant  with  having  stolen  two 
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United  States  treasury  notes,  each  of  the  denomination 
and  of  the  value  of  $20,  and  one  United  States  treasury 
note  of  the  denomination  and  value  of  $5,  the  property 
of  one  Peter  Jourdan.  Verdict  against  the  defendant; 
new  trial  refused,  and  judgment.  Jourdan,  being  pro- 
duced, testified  as  follows :  "  My  name  is  Peter  Jourdan. 
On  the  28th  of  September,  1863,  between  eleven  and 
twelve  in  the  forenoon,  I  went  to  the  Zouave  Exchange,  in 
the  city  of  JSvansville.  There  was  a  man  in  company 
with  me.  I  did  not  know  him.  We  took  a  drink  to- 
gether. Afterward  we  left  together.  We  went  to  the 
Mansion  House,  in  the  same  city,  together.  I  had  money, 
consisting  of  two  notes,  each  of  the  value  of  $20,  and  one 
note  of  the  value  of  $5.  They  were  greenbacks.  The 
man  who  was  with  me  took  me  out  to  the  common, 
knocked  me  down,  kicked  me  several  times,  choked  me 
while  I  was  down,  and  during  the  scuffle  took  from  my 
pocket  the  aforesaid  money.  He  tore  my  pants  in  rob- 
bing me,  and  then  ran  away.  I  am  not  certain  that  de- 
fendant is  the  man,  but  think  he  is."  Further  testimony, 
given  on  the  trial,  very  plainly  identified  the  defendant 
as  the  man  who  committed  the  crime. 

Here  the  defendant  was  indicted  and  convicted  for 
grand  larceny ;  but  the  proof  is  that  he  committed  a  rob- 
bery; hence,  it  is  argued,  that  the  conviction  was  erro- 
neous. Grand  larceny  is  to  "  feloniously  steal,  take,  and 
carry  away  the  personal  goods  of  another,  of  the  value 
of  $5  or  upward."  Robbery  is  thus  defined :  "  Every 
person  who  shall,  forcibly  and  feloniously  take  from  the 
person  of  another  any  article  of  value  by  violence  or  put- 
ting in  fear,  shall  be  deemed  guilty  of  robbery,"  etc. 
2  G.  &  H.,  sections  18,  19,  page  442.  Robbery  has  been 
adjudged  to  be  "  larceny,  committed  by  violence,  from  the 
person  of  one  put  in  fear."  The  latter  is  said  to  be 
included  in  the  former ;  and,  as  a  general  rule,  "  a  crim- 
inal person  may  be  holden  for  any  crime,  of  whatever 
nature,  which  can  be  carried  out  of  his  act."    1  Bishop's 
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Orim.  Law,  flections  419, 536, 682 ;  2  Id.,  sections  966,  973, 
675,  410,  707,  973;  see  also  Lewis's  Crim.  Law,  450,  455; 
466.  The  Peopk  v.  McGowanJVl  Wend.  886,  was  an  indict- 
ment for  grand  larceny.  The  defendant  pleaded  a  former 
trial  and  acquittal  on  the  charge  of  robbery,  the  prop- 
erty taken  in  each  case  having  been  the  same.  The 
court  held  the  plea  sufficient,  and  in  its  opinion  said: 
"The  first  indictment,  though  for  robbery,  involved  the 
question  of  simple  larceny,  of  which  the  prisoner,  under 
that  indictment,  might  have  been  convicted.  So  far, 
therefore,  as  the  nature  of  the  offense  is  concerned,  the 
plea  was  valid.  The  prisoner  had,  within  the  issue,  been 
tried  and  acquitted  of  the  larceny.  The  same  proof 
would  sustain  either  indictment  to  the  extent  necessary 
for  the  purposes  of  the  plea."  We  think  that  larceny 
is  included  within  robbery,  and  that  the  state  had,  in 
this  instance,  the  right  to  elect  to  prosecute  and  con- 
vict for  the  former,  though  by  that  she  deprived  herself 
of  the  right  to  prosecute  for  the  latter.  But  it  is  in- 
sisted that  the  evidence  is  insufficient;  that  the  indict- 
ment -charges  the  larceny  of  treasury  notes,  while  the 
proof  is  that  the  property  stolen  was  greenbacks.  There 
is,  it  seems  to  us,  nothing  in  this  objection.  The  term 
"greenback"  is  the  popular  and  almost  exclusive  name 
applied  to  all  United  States  treasury  issues,  and  is  not 
applied  to  any  other  species  of  paper  currency;  and 
this  being  the  case,  the  expression  used  in  the  evidence 
is,  in  point  of  description,  as  certain  as  if  the  phrase 
"treasury  notes"  had  been  used.  This  is  not  a  case 
in  which  any  great  degree  of  particularity  in  the  de- 
scription of  the  property  in  the  indictment  is  required. 
It  is  not  necessary  that  the  witness  should  use  the  exact 
language  of  the  pleading ;  but  any  language  which  shows, 
with  certainty,  to  the  court  and  jury,  that  he  intends 
to  designate  the  property  described  in  the  indictment, 
will  be  sufficient.  When,  in  this  iustance,  the  witness 
testified  that  "greenbacks"  had  been  taken  from  him, 
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he  no  doubt  intended  the  jury  to  understand  that  treas- 
ury notes  were  taken,  and  their  verdict  shows  that  they 
did  so  understand  him.  2  'Gk  A  H^  p.  403,  sees.  58,  59. 
But  the  view  we  have  taken  is  fully  sustained  in  The 
State  v.  Rays,  21  Ind.  176,  which  we  deem  an  authority 
in  point. 

Per  Curiam. — Judgment  affirmed,  with  costs,  etc. 

Charles  Denby,  for  appellant. 

Oscar  B.  Hord,  Attorney  General,  and  Charles  E.  Marshy 
for  the  State. 


Rhodes  v.  The  State. 

APPEAL  from  the  Vigo  Circuit  Court. 

Perkins,  J. — In  this  case  the  prisoner  is  shown  by  the 
record  to  have  been  present  at  the  commencement  of  his 
trial.  The  record  is  silent  as  to  where  he  was  on  the  re- 
turn of  the  verdict.  We  presume  he  was  in  court.  He 
was  present  at  his  sentence,  and  the  court  asked  him  what 
he  had  to  say,  etc.;  but  the  record  is  silent  as  to  whether 
the  court  informed  him  of  the  verdict.  We  presume  it 
did,  though  we  do  not  decide  that  it  would  be  ground  of 
reversal  if  the  court  had  not. 

The  court  sentenced  the  convict  to  "hard  labor,"  etc.; 
but  the  warden  of  the  state  prison  will  be  governed  by 
the  law,  not  the  sentence,  in  the  treatment  of  the  prisoner 
while  in  the  prison,  in  this  regard.  These  objections  are 
all  raised,  for  the  first  time,  on  appeal. 

Per  Curiam. — Judgment  is  affirmed,  with  costs. 

M.  M.  Bay,  for  appellant. 
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Hull  and  Another  v.  Beals  and  Others.  L31  ^ 

Rule  iw  Shelley's  Case. — Where  lands  are  granted  te  one  and  his  heirs, 
or  to  one  for  life  and  remainder  to  his  heirs  in  fee,  the  grantee  of  the  par- 
ticular estate  takes  the  whole  estate. 

Same. — The  intention  of  the  grantor  has  been  suffered  to  control  where  ex- 
planatory words  have  been  added. 

Same. — Hull  and  wife  conveyed  a  tract  of  land  to  "  Frances  Beals  and  her 
heirs  forever"  It  was  "expressly  stipulated  and  understood  that  the  deed 
was  made  with  the  condition  that  Wtlkam  and  Frances  Beals  take  a  life 
estate  in  the  premises  with  remainder  to  the  heirs  of  Frances;  and,  farther, 
that  CvrOy  infant  daughter  of  said  William  and  Cynthia,  his  former  wife,  be 
considered  from  this  time  forward  as  one  of  the  heirs  of  said  Frances;  and 
if  she  survives  said  Frances,  or  shall  leave  issue,  then,  at  the  death  of  said 
FranSes,  she  shall  inherit  as  one  of  her  own  heirs,  born  in  lawful  wedlock." 
Beals  and  wife  afterward  quitclaimed  to  Hull.  Suit  by  Hull  and  wife  to 
quiet  title. 

Held,  that  whatever  estate  passed  out  of  Hull  and  wife  was  transmitted  no 
further  than  to  Beals  and  wife,  and  upon  reconveyance  by  them  was  rein- 
vested in  plaintiffs. 

APPEAL  from  Ripley  Ciacuit  Court. 

Haxna,  J. — This  was  an  action  in  the  nature  of  a  bill 
in  equity  to  quiet  title,  brought  by  Hull  and  wife  against 
Beals  and  wife  and  one  Cora  Beals.  It  is  shown  in  the 
pleadings  that  the  wife  of  Beals  was  the  daughter  of  plain- 
tiffs, and  Cora,  their  granddaughter,  by  their  daughter 
Cynthia,  a  former  wife  of  said  Beals.  There  were  separate 
demurrers  to  the  complaint  sustained,  upon  which  arise  the 
only  points  here  presented.  It  is  averred  in  the  complaint 
that,  being  anxious  to  arrange  their  property  justly  and 
equitably  among  their  children  and  grandchildren,  the 
plaintiffs,  on  the  5th  of  April,  1861,  executed  their  certain 
deed  with  conditions,  which  is  made  a  part,  etc.,  to  said 
William  J.  Beals  and  wife,  and  took  from  them  at  the 
same  time  a  bond  and  lease,  which  are  made  parts,  etc.; 
that  said  Cora  is  a  minor,  and  living  with  said  Beals  and 
wife  who  resided  upon  said  tract  of  land  until  March  1, 
1862,  when  they  abandoned  and  gave  up  the  same,  and  on 
the  26th  of  said  month,  for  the  purpose  of  rescinding  said 
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contract,  executed  a  quitclaim  deed  for  said  premises  to 
the  plaintiffs,  which  is  made  a  part,  etc.,  and  at  the  same 
time  delivered  up  the  original  deed  for  cancellation,  and 
gave  notice  that  they  would  not  pay  the  sum  secured  by 
said  bond  to  be  annually  paid  said  plaintiffs;  that  after- 
ward, being  in  possession  of  said  premises,  plaintiffs  re- 
ceived from  said  Beats  a  notice,  made  a  part,  etc.,  and  said 
Beats  gave  out  in  speeches  that  said  quitclaim  did  not  re- 
lease a  remainder  in  fee,  supposed  to  be  conveyed  to  said 
Cora  by  said  deed  of  April  1,  and  that  said  Cora  claims  to 
own  and  be  entitled  to  enforce  said  remainder  in  fee;  that 
said  instruments  are  but  one  contract,  and  said  Cora  ac- 
quired no  right  or  interest  except  through  said  contract, 
and  by  the  cancellation  thereof  by  said  Beats  and  wife,  any 
right  said  Cora  would  have  had  at  the  death  of  Beals  and 
wife  was  extinguished. 

It  appears  that  the  court  sustained  the  demurrers  on  the 
ground  that  by  the  acts  of  the  parties  the  whole  contract, 
etc.,  was  rendered  of  no  further  binding  force ;  that  there 
was  no  cloud  upon  the  title  of  the  plaintiffs,  and,  as  they 
were  in  possession,  nothing  to  quiet. 

But  it  is  urged  that  the  deed  gave  a  life  interest  in  the 
lands  to  Beals  and  wife,  and  remainder  in  fee  to  the  heirs 
of  said  wife,  of  whom  said  Cora  was  by  the  said  deed  made 
one;  that  the  quitclaim  of  said  lands  by  Beals  and  wife, 
back  to  said  original  grantors,  did  not  of  itself  divest  said 
remainder,  and  as  their  failure  to  comply  with  the  condi- 
tions annexed  to  the  deed  does  not  appear  by  said  quitclaim 
and  redelivery  of  possession  of  deed  and  premises  alone, 
it  was  necessary  for  the  court  to  make  a  decree  quieting 
the  title. 

The  deed  was  in  the  usual  form,  conveying  to  "  Frances 
Beals  and  her  heirs  forever"  the  lands  described.  It  is 
then  "  expressly  stipulated  and  understood  by  the  grantors 
and  grantees,  that  this  deed  is  made  with  this  condition, 
that  the  said  William  and  Frances  Beals  take  a  life  estate 
m  the  above  described  premises,  with  remainder  to  the  heirs 
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of  the  said  Frances,  and  with  the  further  express  stipulation 
that  Cora  Ann  Beals,  infant  daughter  of  said  William  and 
Cynthia,  his  former  wife,  shall  be  considered  from  this 
time  forward  as  one  of  the  heirs  of  said  Frances,  and  if 
she  survives  the  said  Frances,  or  shall  leave  issue,  then  at 
the  death  of  the  said  Frances  she  shall  inherit  as  one  of 
her  own  heirs,  born  in  lawful  wedlock."  Covenants  of 
seizure  and  against  incumbrances,  and  warranty  to  Beals 
and  wife. 

There  was  a  mortgage  by  Beals  and  wife  of  said  lands 
to  the  grantors  thereof,  to  secure  the  payment  and  per- 
formance of  a  bond  then  made  by  them  to  said  grantors. 
The  bond  was  in*  the  sum  of  $2,500,  and  recited  the  deed 
aforesaid  as  being  a  general  warranty  to  Beals  and  wife 
of  a  life  estate  in,  etc.,  and  remainder  to  the  heirs  of  said 
Frances,  and  provided  the  payment,  on  the  first  of  April, 
annually,  to  said  Hull,  or  if  he  should  die  then  to  said 
Mary,  his  wife,  of  the  sum  of  f  120,  "  for  and  during  the 
natural  lives  of  the  said  John  Hull  and  Mary  Hull,  or  to 
the  survivors,"  and  that,  upon  compliance,  said  bond 
should  be  void,  but  if  installments  were  not  paid,  then  said 
$2,500  to  become  due  and  payable. 

The  lease  was  for  the  natural  life  of  said  Hull  and  his 
wife  to  certain  parts  of  said  premises.  The  quitclaim 
deed  was  from  Beals  and  wife,  and  expressed  that,  for  the 
consideration,  etc.,  being  the  same  amount  stated  in  the 
original  deed,  they  "  remise,  release,  and  forever  quitclaim 
unto  the  said  John  Hull,  his  heirs  and  assigns  forever,  all  our 
right,  title,  interest,  and  estate  legal  equitable  in  and  to," 
etc.  The  premises  are  described,  and  it  is  stated  that  it 
is  "  the  same  tract  of  land  deeded  to  William  Beals  and 
Frances  Beals  by  John  Hull  and  Mary  Hull,  April  5, 1861. 
Then  the  notice  is  as  follows : 

••  Mr.  John  Hull — Sir :  You  are  hereby  notified  not  to 
touch,  move,  or  cause  to  be  moved  my  wood,  manure,  or 
straw,  or  any  thing  which  belongs  to  me  on  the  place  that  I 
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quitclaimed  to  you,  for  I  want  the  same  for  the  benefit  of 
the  farm ;  and  you  are  further  notified  not  to  cut,  or  cause 
to  be  cut,  any  green  timber  outside  of  the  dwelling  land. 
"  September  21,  1861.  W.  G.  Beals." 

The  question  is,  -whether,  under  these  circumstances,  the 
full  title  was  reinvested  ? 

It  has  been  held,  that  what  is  called  the  rule  in  Shelley's 
case,  is  a  law  of  property  in  Indiana;  Doe  v.  Jackman,  5 
Ind.  284 ;  Small  v.  Howland,  14  Id.  592 ;  though,  perhaps, 
not  enforced  with  the  same  strictness  as  in  England,  where 
it  has  been  maintained  for  five  hundred  years.  5  Id., 
supra;  Sorden  v.  Gatewood,  Id.,  vol.  1,  p.  107;  4  Kent's 
Com.  206,  Lect.  58 ;  2  Bouv.  L.  Diet,  and  auth.;  Blackst, 
2d  B.,  p.  242;  Smith  v.  Chapman,  1  Hen.  &  Munf.  240; 
Brandt  v.  Gelston,  2  Johns.  384;  Bishop  v.  Sellock,  1  Day, 
299;  Dott  v.  Cunnington,  1  Bay.  453;  lb.  457;  Shermer 
v.  Shermer,  1  Wash.  267;  2  Id.  9;  Carr  v.  Porter,  1  Mc- 
Cord's  Ch.  Rep.  60;  2  Gr.  Cr.  on  Real  Prop.  380. 

Therefore,  where  lands  are  granted  to  one  and  his  heirs, 
or  to  one  for  life  and  remainder  to  his  heirs,  in  fee,  under 
the  operation  of  this  rule,  he  to  whom  the  particular  es- 
tate is  thus  granted  takes  the  whole  estate.  Neverthe- 
less, even  in  England  and  perhaps  to  a  greater  degree 
in  this  country,  the  intention  of  the  grantor  has  been 
suffered  to  control  in  instances  where  explanatory  words 
have  been  added.  See  Kent,  supra,  and  222,  and  author- 
ities cited.    Doe  v.  Jackman,  Supra. 

In  the  case  at  bar,  two  things  are  manifest:  1.  That 
Finances  and  William  Beals  should  take  but  a  life  estate. 
2.  That  Cora,  the  granddaughter,  should  take  a  fee-sim- 
ple interest  in  said  property  at  the  expiration  of  the  par- 
ticular estate  upon  which  the  remainder  was  made  to 
rest;  and  that  she  should  take  as  if  she  were  a  child  of 
said  Frances.  Whether  the  word  heirs,  in  the  connection 
in  which  it  is  used,  means  children  of  said  Frances^  we 
need  not  inquire.    But  it  is  evident  that  the  grantors  in- 
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tended,  at  least  so  far  as  the  granddaughter  Cora  was 
interested,  to  create  a  stock  or  root  of  an  inheritance  be- 
yond Beats  and  wife.  We  were  at  first  inclined  to  the 
opinion  that  snch  persons  will  hold  then,  if  at  aU,  by  pur- 
chase and  not  by  inheritance  from  said  Frances.  If  this 
view  had  been  correct,  then  it  would  seem  to  follow  that 
those  to  whom  the  particular  estate  was  granted  could 
convey  no  more  than  their  life  interest.  If  they  had  con- 
veyed that  interest  to  a  stranger,  of  course  he  would  have 
received  it  subject  to  any  incumbrance  thereon.  In  this 
instance  that  incumbrance,  it  is  insisted,  was  the  pay- 
ment of  a  stipulated  sum  per  annum.  But  here  the  con- 
veyance was  to  the  immediate  grantors  from  whom  ti)fcl^< 
had  been  derived,  and  to  whom  the  sum  reserved  xrtkJxA 
be  paid;  and  the  question  would  then  arise,  whetken  foch 
conveyance  operated  as  a  forfeiture  or  extingiiislsment  of  ^A  V  \ 

the  remainder,  or  only  operated  as  a  reconveyanceW^&te 
life  estate,  and  if  the  latter,  whether  the  last  grantorfe  took  -o  V  *        J 
it  subject  to  the  incumbrance  named;  or  whether  i\is^*  ^ 

charge  upon  the  land,  or  those  who  may  receive  the 
simple. 

Perhaps  it  might  be  assumed  that,  as  the  provision  for 
the  payment  of  a  certain  sum  per  annum  was  not  inserted 
in  the  deed,  but  was  secured  by  separate  instruments, 
namely,  the  personal  bond  of  Beals  and  wife  in  a  named 
sum,  to-wit,  $2500,  and  a  mortgage  upon  the  real  estate 
granted;  therefore  the  payment  of  such  sum  was  not  a 
condition  subsequent  upon  which  the  said  parties  held 
said  land. 

It  may  be  possible  that  events  might  so  transpire  as  that 
the  object  which  was  perhaps  intended  to  be  secured  would 
not  be  accomplished  if  this  construction  is  maintained. 
The  intention  was  doubtless  to  grant  to  Beals  and  wife  a 
life-interest  in  said  lands,  remainder  over  in  fee  to  the 
heirs  of  said  Frances,  of  whom  Cora  should  be  considered 
one,  and  that  as  long  as  the  grantors  lived  they  should  be 
paid  annually  $125.    If  Beats  and  wife  should  die  before 
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the  said  Hull  and  wife,  leaving  no  property  to  said  Cora, 
and  she  should  take  this  land — not  through  them,  but  di- 
rectly, as  is  said  in  law,  by  purchase  from  Hull  and  wife — 
then,  unless  the  payment  thereof  could  be  considered  as  a 
charge  upon  the  land,  it  might  for  the  want  of  funds  of 
Beals  and  wife  be  defeated.  We  do  not  think  that  it  is 
clear  that  the  instruments  shown  make  the  sum  reserved 
a  charge  upon  the  land  conveyed.  It  is  true,  to  secure  the 
personal  bond,  a  mortgage  was  taken  on  said  lands ;  but 
the  estate  mortgaged  could  be  no  greater  than  that  held 
by  the  mortgagors,  and  as  it  ends  with  their  lives,  it  would 
be  of  no  value  as  a  security  in  the  case  supposed.  But  this 
is  a  consideration  that  can  have  no  influence  in  the  de- 
termination of  the  legal  questions  involved,  except  in  the 
construction  of  the  deed  with  reference  to  the  estate 
granted  to  Beals  and  wife. 

Then  what  was  the  effect  of  the  deed  of  those  holding 
the  particular  estate  to  their  grantors,  the  persons  who 
created  that  estate?  Without  doubt,  it  reconveyed  to 
them  that  estate.  But  how  did  it  affect  the  remainder 
over  to  the  heirs  of  the  said  Frances? 

It  is  a  settled  doctrine  of  the  common  law  that  an  estate 
in  fee  can  not  be  granted  to  commence  in  the  future.  Hull 
and  wife  could  not,  therefore,  have  conveyed  by  deed  to 
the  heirs  of  Frances,  she  being  alive,  said  lands,  because 
while  she  lives  she  has  no  heirs,  and  the  estate  would 
necessarily  have  to  commence  in  the  future.  But  a  par- 
ticular estate,  as  a  life-interest  to  said  Frances,  could  be 
created  for  said  future  estate  in  fee  to  rest  upon.  Could 
that  particular  estate  be  thus  carried  out,  and  then  im- 
mediately reconveyed  to  the  grantor,  and  yet  the  convey- 
ance of  the  fee  to  commence  in  the  future  remain  in 
force?  Under  the  common  law  the  grantor  could  not  re- 
serve to  himself  a  particular  estate,  and  convey  the  fee  to 
commence  at  the  ending  of  said  first-named  estate,  because 
livery  of  seizin,  or  delivery  of  possession  of  the  lands 
conveyed,  formed  a  part  of  the  act  of  conveyance ;  and  as 
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such  conveyance  of  a  fee  and  delivery  of  possession  carried 
with  it  the  whole  estate  so  far  as  the  grantor  was  con- 
cerned, it  would  be  a  contradiction  to  suppose  that  he 
could  retain  any  part  of  the  whole  that  he  had  thus 
granted.  It  is  true,  he  might  divide  that  estate  by  con- 
veying, as  before  said,  a  part,  as  a  life  estate,  to  one,  and 
the  balance  to  another  by  the  same  instrument.  These  re- 
flections arose  upon  our  first  impressions  as  to  the  effect  of 
the  deed ;  namely,  that  it  vested  in  a  person  named,  to-wit, 
Cora,  a  remainder  in  fee ;  and  under  this  view  it  would  have 
required  the  decision  of  what  to  us  appears  as  a  somewhat 
novel  and  curious  question.  But  a  more  strict  analysis  of 
the  language  of  the  deed  leads  us  to  the  conclusion  that  it 
provided  for  a  contingent  remainder,  which  might  redound 
to  the  benefit  of  said  Cora,  but  did  not  vest  in  her  that 
remainder.  Now,  although  the  remainder,  so  far  as  the 
record  shows,  was  fixed  as  to  one  of  the  persons  who  was 
to  receive  it,  to-wit,  Cora,  yet  the  event  upon  which  it  de- 
pends is  uncertain  in  this,  "that  if  she  survive  said 
Frances,  or  shall  leave  issue,  then  at  the  death  of  said 
Frances  she  shall  inherit  as  one  of  her  own  heirs,  born  in 
lawful  wedlock."  Whether  she  shall  survive  said  Frances, 
and  if  not,  whether  she  shall  leave  issue,  are  both  uncer- 
tain events.  This  being  so,  the  remainder  limited  is  con- 
tingent upon  those  events;  of  course,  as  it  is  not  shown 
that  said  Frances  was  dead,  but  to  the  reverse,  the  contin- 
gency may  not  happen  by  which,  at  the  expiration  of  the 
particular  estate,  the  remainder  might  vest  in  said  Cora, 
because  she  may  die  without  issue  before  said  Frances. 
If  this  should  happen,  the  remainder  is  gone.  2  Blackst. 
Com.  169-171 ;  4  Kent.  Com.  208.  It  follows  that  what- 
ever estate  passed  out  of  Hull  and  wife  was  transmitted  no 
further  than  to  Beals  and  wife ;  and,  $s  they  retransferred, 
it  was  reinvested  in  the  plaintiffs,  and,  as  a  consequence, 
they  have  no  cause  of  action. 

Per  Curiam. — Judgment  affirmed. 

John  K.  Tliompson,  for  appellant. 
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APPEAL  from  the  Marion  Circuit  Court 

Perkins,  J. — In  this  case  there  was  a  motion  to  quash  the 
indictment,  because  it  was  neither  endorsed  "a  true  bill/' 
nor  signed  by  the  foreman  of  the  grand  jury.  We  think 
the  motion  should  have  been  sustained.  See  Whart.  Cr. 
Law,  5th  ed.,  vol.  1,  sec.  49,  et  seq. 

Judgment  reversed;  the  keeper  of  state  prison  to  be 
notified  to  return  appellant  to  jail  of  Marion  county,  In- 
diana. 

Sims  A.  Colley  ft  John  C,  Buf/dn,  for  appellant. 

Oscar  B.  Hord,  for  the  state. 
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Gavin  v.  Shuman. 

Tax  Title. — A  party  claiming  under  a  tax  title  must  show  a  substantial 
compliance  with  every  provision  of  the  law  by  which  the  sale  was  brought 
about 

Same. — Each  and  every  step,  from  the  listing  of  the  land  for  taxation  to  the 
consummation  of  the  title  by  delivery  of  a  deed  to  the  purchaser,  is  a  sepa- 
rate and  independent  fact,  the  existence  of  which  is  necessary  to  support 
the  title. 

8aw— Effect  or  Deed.— The  provision  of  the  statute,  2  Q.  &  H.  sec.  168, 
page  108,  which  makes  a  tax  deed  conclusive  evidence  of  the  facts  therein 
recited,  except  the  fact  that  the  taxes  had  not  been  duly  paid,  is  in  dero- 
gation of  common  law,  and  must  be  strictly  construed. 

APPEAL  from  Decatur  Circuit  Court 

Hanna,  J. — This  case  has  been  here  before,  15  Ind.  93. 
After  it  was  returned,  there  was  a  trial,  verdict,  and  judg- 
ment for  Shuman,  the  defendant,  over  a  motion  for  a  new 
trial. 

The  points  made  now,  and  urged  in  the  brief  of  the  ap- 
pellant, arise  upon  instructions  given  and  refused. 

This  was  a  suit  by  Gavin  to  quiet  the  title  to  forty  acres 
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of  land  of  which  he  averred  he  was  the  owner,  etc.  The 
action  was  commenced  against  the  appellee,  Shuman,  and 
one  Wooldridge;  Shuman  appeared,  (Wooldridge  did  not 
appear,)  and  answered  in  denial,  and  under  the  statute  was 
permitted  to  prove  title  in  himself,  which  he  did  by  tracing 
the  same  to  himself  in  1844. 

The  real  question  is  whether  the  title  passed  out  of  him 
by  virtue  of  a  sale  for  taxes  accrued  in  1853  and  1854.  It 
appeared  he  owned  eighty  acres  of  land  adjoining  this, 
upon  which  a  tenant  resided,  he  being  a  non-resident  of 
the  said  county,  and  upon  which  there  was,  in  each  of  said 
years,  more  than  enough  personal  property  of  said  Shu- 
man to  pay  the  taxes.  It  further  appeared  that  he  was 
assessed  with  and  had  paid  taxes  upon  one  hundred  and 
twenty  acres  of  land;  but  that  this  forty-acre  tract  was 
not  in  the  description,  perhaps  by  mistake;  that  point  is 
not  clear;  but  that  the  same  was  charged  to  one  Wool- 
dridge, who  did  not  reside  in  said  county.  It  further 
appears  that  said  forty  acres  is  unimproved,  uninclosed 
woodland;  that  it  was  described  as  the  north-east  quarter 
of  the  south-west  quarter  of  a  certain  section;  and  that 
Shuman  had  a  tenant  and  personal  property  on  the  west 
half  of  said  quarter  section  which  he  owned.  No  personal 
property  was  assessed  to  Shuman  or  Wooldridge,  so  far  as 
appeared  by  the  tax  duplicate,  nor  did  the  treasurer  search 
for  any,  nor  demand  any  upon  said  lands.  The  assessor's 
rolls  for  1853  and  1854  could  not  be  found,  nor  the  book 
of  the  appraiser  of  real  estate  in  1851.  No  evidence  was 
given  of  their  contents  other  than  that  of  the  auditor, 
who  testified  that  it  was  his  custom  to  transfer  the  assess- 
ment to  the  duplicate,  and  that  he  made  out  the  duplicates 
for  1853  and  1854. 

It  is-  argued  that  it  was  the  duty  of  the  tax-payer  to  list 
his  land.  That  is  true,  and  we  know  not  but  that  if  the 
appraiser's  book  could  have  been  produced,  it  was  so  listed. 
But  it  is  further  urged  that  it  was  his  duty  to  see  that  it 
was  properly  carried  on  to  the  duplicate  by  the  auditor, 
Vol.  XTTL— 3 
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and  that,  under  the  statute,  the  presumption  is  it  was  so 
done.  It  may  be  answered  to  this  position  that  at  common 
law  no  such  presumption  was  indulged,  but  a  party  claiming 
under  a  tax  title  had  to  show  a  substantial  compliance  with 
every  provision  of  the  law  by  which  the  sale  was  brought 
about  1  Blackf.  336;  2  Id.  421;  4  Id.  258;  Id.  70;  Id. 
494;  5  Id.  98;  8  Id.  335;  1  In<i  542 ;  2  Id.  649;  4  Id.  132 ; 
11  Id.  2 ;  Jackson  v.  Shepherd,  7  Cowen,  88 ;  Harvey  v* 
Mitchell,  11  Foster,  575 ;  Pope  v.  Headen,  5  Ala.  433 ;  24 
Id.  508;  Dunn  v.  Gaines,  1  McLean,  319;  4  Id.  138;  itf, 
218 ;  Jackson  v.  2&fy,  7  Wend.  148 ;  Beckman  v.  Bighamr 

I  Selden,  866 ;  ^Ifcord  v.  (Mm,  20  Pickering,  418 ;  JKn- 
m#n  v.  Pope,  1  Gilman,  131 ;  Early  v.  Ztoe,  16  Howard  (IT. 
8.)  610 ;  Howe  v.  Russel,  36  Maine,  115 ;  JKoore  v.  Brown, 

II  How.  (U.  S.)  414 ;  Blakdy  v.  Ferguson,  3  English,  277  ; 
Doughty  v.  -Hope,  3  Denio,  595;  Battemore  v.  White,  2 
Gill.  &  John.  444. 

It  is  said  that  "  each  and  every  step,  from  the  listing  of 
the  land  for  taxation  to  the  consummation  of  the  title  by 
delivery  of  a  deed  to  the  purchaser,  is  a  separate  and  in- 
dependent fact.  All  these  facts,  from  the  beginning  to  the 
end  of  the  proceeding,  must  exist;  and  if  any  material  link 
in  the  chain  of  title  be  wanting,  the  whole  falls  to  the 
ground  for  the  want  of  sufficient  authority  to  support  it." 
Blackwell  on  Tax  Titles,  p.  65.  Upon  a  careful  examination 
of  the  above  cases,  and  many  more  therein  cited,  it  will, 
we  think,  be  found  that  the  proposition  thus  laid  down  by 
this  authority  is  well  supported  in  all  substantial  particu- 
lars.   But  we  are  referred  to  our  statute  as  follows: 

"  Such  conveyance  shall  be  executed  by  the  county  au- 
ditor under  his  hand  and  seal,  and  the  execution  thereof 
shall  be  witnessed  by  the  county  treasurer,  and  such  deed 
shall  be  conclusive  evidence  of  the  truth  of  all  the  facts 
therein  recited,  with  the  exception  of  the  fact  that  the 
payment  of  the  taxes,  for  which  the  lands  named  therein 
were  sold,  had  not  been  made  by  or  on  behalf  of  the  proper 
owner  of  such  lands  in  due  time  and  to  the  proper  officer, 
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of  which  last-named  fact  such  deed  shall  be  held  as  prima 
facie  evidence  and  no  more." 

This  statute  is  clearly  in  derogation  of  the  common  law 
in  regard  to  the  question  upon  whom  the  burden  of  proof 
rests;  for,  in  sheriff's  sales,  regular  proceedings  from  the 
judgment  to  the  sheriff's  deed  have  to  be  shown  by  the 
person  claiming  under  such  deed ;  so  under  a  deed  by  an 
attorney  or  executor  or  guardian.  Certainly  the  power 
under  which  these  persons  act  should  not  be  more  strictly 
pursued,  nor  their  acts  subjected  to  more  critical  examina- 
tion, than  that  of  the  officers  who  sell  in  the  collection  of 
taxes  "  acres  for  cents." 

Then,  this  statute  quoted  should  be  construed  strictly. 
In  that  view,  passing  the  question  of  the  power  of  the 
legislature  to  make  such  a  deed  conclusive  evidence,  we 
will  examine  and  compare  this  statute  and  the  recitals  in 
the  deed.  We  might  say  that  the  evidence  is  in  the  record, 
and  if,  upon  an  examination  thereof,  it  is  clear  that  the 
judgment  is  right  upon  that  evidence,  we  will  not  stop  to 
examine  the  instructions  given  or  refused. 

The  laws  upon  the  subject  of  the  listing,  assessment,  and 
appraisement  of  property  require  the  performance  of  sev- 
eral acts  in  the  line  of  official  duty  about  which  no  proof 
was  offered,  and  in  reference  to  which  there  are  no  recitals 
in  the  deed  of  the  auditor.  There  is  no  recital  in  the 
deed  nor  proof  offered  on  the  trial  in  regard  to  the  levy 
of  a  county  tax,  which  the  law  requires  the  board  of 
county  commissioners  to  fix  in  June.  1  G.  &  H.,  p.  68. 
The  statute  requires  the  appraiser  of  real  property  to  take 
an  official  oath ;  there  is  no  recital  nor  proof  that  he  did 
bo.  Id.  85.  The  auditor  is  required  to  make  out  and  de- 
liver, by  the  15th  day  of  October,  a  duplicate  to  the  treas- 
urer, and  which  said  treasurer  is  to  receive ;  there  is  no 
recital  nor  proof  upon  either  of  these  points.  Id.  94-97. 
It  is  likewise  required  that  the  county  commissioners, 
auditor,  and  assessors  shall  meet  on  the  first  Monday  of 
June,  and  form  a  board  of  equalization  to  hear,  etc.    Id. 
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97.  It  is  also  provided  that  certain  notices  shall  be  by  the 
treasurer  published  as  to  the  taxes  assessed,  and  the  day 
he  will  attend  in  each  township,  between  the  15th  day  of 
October  and  the  15th  day  of  November.  There  is  no  proof, 
nor  recital,  as  to  the  performance  of  these  acts.  Id.  99. 
The  treasurer  is,  in  case  of  non-payment,  by  the  third 
Monday  of  March,  to  search  for  and  levy  upon  personal 
property  if  any  can  be  found.  Id.  97.  It  is  not  shown  by 
evidence  or  recital  that  such  search  was  made.  The  auditor 
and  treasurer  have  to  attend  at  the  office  of  the  auditor  on 
the  third  Monday  in  March,  and  the  treasurer  makes  settle- 
ment with  the  auditor  for  the  taxes  charged  to  him.  The 
auditor  takes  off  the  duplicate  what  is  called  the  delin- 
quent list,  describing  the  property,  and  noting  the  reason 
assigned  for  such  failure  to  collect.  This  has  to  be  signed 
by  the  treasurer  and  sworn  to  by  him.  The  auditor  re- 
cords it  in  his  office  and  delivers  it  to  the  treasurer  to  be 
delivered  to  the  auditor  of  state.  Id.  98.  The  deed  con- 
tains no  recital  covering  these  acts,  nor  was  there  any 
proof  on  the  points.  Between  the  1st  and  15th  of  Novem- 
ber, the  county  auditor  shall  make  out  and  record  a  list  of 
all  lands  returned  and  remaining  delinquent,  describing 
the  same,  etc.,  and  charging  the  amount,  etc.,  of  taxes,  and 
shall  certify  to  the  correctness  thereof  with  the  date  when 
the  same  was  recorded,  and  sign  the  same  officially.  iiZ. 
104.  About  this  no  proof  was  offered,  nor  is  there  any  re- 
cital. It  is  further  enacted  that  the  auditor  shall  make 
out  and  publish  a  list  of  said  delinquent  lands,  and  shall 
on  or  before  the  day  of  sale  insert,  at  the  foot  of  such  list, 
on  his  record  a  copy  of  such  notice,  and  certify  thereon 
the  manner,  the  name  of  the  paper  in  which,  and  the  time 
it  was  published.  Id.  105.  There  was  no  evidence  on  the 
trial,  nor  recital  in  the  deed,  in  regard  to  the  recording  and 
certifying  to  said  notice.  Again,  it  is  the  duty  of  the  treas- 
urer to  commence  selling  on  the  day  named  in  the  notice, 
and  of  the  auditor  to  attend  and  enter  in  a  book  the  sale 
of  each  piece,  its  description,  and  the  name  of  the  pur- 
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chaser,  and  give  a  certified  copy  of  auch  record  to  the 
treasurer,  who  delivers  the  same  to  the  auditor  of  state, 
when,  etc.  No  evidence  was  given  of  a  discharge  of  these 
duties  by  the  officers  named,  nor  is  there  any  recital  dis- 
pensing with  such  proof. 

It  is  not  necessary  for  us  to  decide  that  a  failure  upon 
the  part  of  the  plaintiff  to  prove  the  performance  of  any 
one  of  these  duties  would  have  been  fatal  to  his  case.  It  is 
enough,  in  the  case  at  bar,  for  us  to  say  that  certainly  the 
failure  of  the  proper  officers,  to  act  as  directed  in  the  sev- 
eral instances  named,  would  present  such  an  imperfect 
record  of  the  chain  of  proceedings  as  would  be  fatal  to  any 
attempt  under  it  to  confer  title  upon  a  purchaser  at  a  sale 
dependent  upon  such  record.  If  the  record  existed,  it 
should,  as  to  these  and  perhaps  other  particulars,  have 
been  recited,  or  if  not  recited,  proof  made  thereof.  In  the 
absence  of  any  evidence,  under  the  rules  of  the  common  law, 
or  that  which  by  statute  supplies  its  place,  we  can  only 
conclude  that  there  was  such  a  substantial  want  of  proof  as 
authorized  the  verdict  of  the  jury  and  the  judgment  of  the 
court  thereon. 

Per  Curiam. — Judgment  affirmed. 

JSbrd  fi  Ewing,  for  appellant. 

Scobey  fi  Pound,  for  appellee. 


Hobne  and  Another  v.  Williams. 

Peactice. — A  motion  for  new  trial  on  the  ground  that  "  the  court  erred  in 
giving,  oyer  defendants'  objections  and  exceptions,  the  charges  to  the  jury," 
and  that  "  the  court  erred  in  refusing  to  give  charges  moved  by  the  de- 
fendants," is  bad  for  failing  to  point  out  the  specific  errors  relied  on. 

Sams. — But  see  decision  overruling  petition  for  rehearing  in  this  case. 

Evidence — Statements  or  Deceased  Witness. — All  the  facts  stated  on  a 
distinct  subject  by  a  deceased  witness,  may  be  proved  without  giving  in 
detail  aU  his  testimony.    It  is  sufficient  to  prove  the  substance  of  the 
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statements  of  a  deceased  witness  without  giving  the  precise  words  sworn 
to  by  him. 

APPEAL  from  the  Delaware  Circuit  Court. 

Davison,  J. — The  complaint  alleges,  in  substance,  that  the 
appellee,  who  was  the  plaintiff,  employed  Home  and  Slack 
as  surgeons  to  reduce  and  cure  her  then  fractured  thigh- 
bone for  a  certain  reward,  etc.  And,  having  accepted  and 
entered  upon  such  employment,  it  became  and  was  their 
duty  to  set  and  adjust  the  fractured  limb  in  a  skillful, 
careful,  and  diligent  manner.  Yet  they,  not  regarding 
their  duty,  did  not  skillfully  set  and  adjust  the  same ;  but 
on  the  contrary,  etc.,  conducted  their  employment  in  an 
improper,  unskillful,  and  negligent  manner,  to  the  great 
injury  of  the  plaintiff.  "Wherefore  she  is  damaged,  etc. 
Answer  by  a  denial.  Verdict  in  favor  of  the  plaintiff  for 
$2,000.    Motion  for  a  new  trial  denied,  and  judgment,  etc. 

Among  the  various  causes  assigned  for  a  new  trial,  we 
find  the  following :  "  The  court  erred  in  giving,  over  the 
defendants'  objections  and  exceptions,  the  charges  to  the 
jury."  "The  court  erred  in  refusing  to  give  charges 
moved  by  the  defendants."  These  causes  have  also  been 
assigned  for  error ;  but  they  are  not  available,  for  the  rea- 
son that  they  do  not  point  out,  with  any  degree  of  cer- 
tainty, the  specific  errors  relied  on.  Robinson  v.  Hadly, 
14  Ind.  417;  Elliott  v.  Woodward,  18  Id.  183.  The  follow- 
ing appears  in  a  bill  of  exceptions :  "Dr.  Geo.  W.  Edgerle, 
who  testified  on  a  former  trial,  has  since  died;  and  David 
Nation,  having  been  called,  testified  as  follows :  On  a  former 
trial  of  this  case  he,  witness,  wrote  down  the  testimony, 
amongst  which  was  that  of  Dr.  Edgerle,  by  the  appoint- 
ment of  the  court,  with  the  consent  of  the  parties ;  and, 
having  thus  taken  it  down,  he  either  read  it  to  the  witness, 
or  Dr.  Edgerle  read  it  himself.  Some  words  were  left  out 
of  the  written  evidence;  but  he,  Nation,  tried  to  take  down 
substantially  what  Edgerle  said,  and  thought  he  suc- 
ceeded, using  substantially  the  words  used  by  him,  though 
not  all  of  them."    Plaintiff  thereupon  offered  to  read  the 
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"written  evidence  so  taken ;  but  her  offer  was  refused,  and 
she  then  proposed  to  prove  by  the  witness,  Nation,  what 
the  testimony  was  as  given  by  Dr.  Edgerle,  on  the  former 
trial,  which  proposal  was,  over  the  defendants'  objection, 
allowed.  The  witness  then  proceeded  thus:  "I  do  not 
recollect  all  Dr.  Edgerle  said  upon  all  points ;  think  I  do 
recollect  what  he  said  in  reference  to  the  shortness  of  the 
limb,  his  language  as  to  the  length  of  the  limb  com- 
pared with  the  other.  He  said,  as  to  that  point,  that  the  limb 
was  lapped  one  inch,  and  that  made  it  two  inches  shorter. 
He  was  present  at  the  examination  of  the  limb  by  physi- 
cians before  the  trial.  On  cross  examination,  he  said  he 
was  mistaken  about  the  lapping ;  that  the  lapping  of  one 
inch  would  only  make  it  one  inch  shorter,  but  it  lapped 
two  inches,  and  was  two  inches  shorter  than  the  other 
limb.  He  said  the  fracture  was  transverse,  slightly  ob- 
lique. A  bone  was  then  presented  to  him,  and  he  was 
asked  if  the  fracture  in  this  case  was  as  oblique  as  that. 
He  said  it  was  not.  He  was  asked  how  he  could  tell.  He 
said  he  could .  feel  the  end  or  edge  of  the  bone  through 
the  soft  part  of  the  flesh ;  and  having  been  asked  the  cause 
of  the  limb  being  in  the  condition  it  then  was,  it  being 
too  short,  he  said  it  was  the  lapping  of  the  bone." 

Against  the  admission  of  this  testimony  the  appellant 
assumes  two  grounds :  1.  The  witness  was  allowed  to  tes- 
tify as  to  a  detached  portion  of  the  testimony  given  by 
the  deceased.  2.  The  precise  language  used  by  Edgerle 
in  giving  his  testimony  was  not  proved.  The  first  ground 
is  not  well  taken.  The  witness,  as  we  understand  the 
record,  was  not  called  on  to  give  in  detail  all  the  testi- 
mony of  the  deceased,  but  simply  all  the  facts  detailed  by 
him  on  a  distinct  subject.  He  professed  to  be  able  to  tes- 
tify as  to  these  particular  facts,  and  was,  as  to  them,  ex- 
amined. There  is  nothing  in  this  inconsistent  with  a  cor- 
rect rule  of  practice.    1  Phil.  Ev.,  p.  395,  note  115. 

The  second  assumed  ground  involves  a  question  of 
more  difficulty.    In  Ephraims  v.  Murdoch,  7  Blackf.  10, 
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it  was  held  that  the  "  precise  words  of  the  deceased  wit- 
ness, and  not  merely  the  substance  of  them,,  must  be 
proved."  But,  in  Ward  v.  The  State,  8  Blackf.  101,  the 
court,  though  it  admits  the  rule  as  laid  down  in  Ephraims  v. 
Murdock,  say  that  its  "justice  and  policy"  have  been  "se- 
riously doubted ;"  and  in  Summons  v.  The  State,  5  Ohio  State 
Rep.,  it  is  decided  to  be  sufficient  "  if  the  witness  is  able  to 
state  the  substance  of  what  was  sworn  to  on  the  former 
trial."  The  decision  just  cited  is  well  considered,  and 
was  made  in  view  of  all  the  authorities  bearing  upon  the 
point.  Indeed,  the  weight  of  authority  is  very  decidedly 
against  the  rule  which  requires  the  exact  recital  of  the 
words  used  by  the  deceased  witness.  Cornell  v.  Green,  10 
Serg.  &  R.  14;  The  State  v.  Hooker,  17  Ver.  659;  Wagers 
v.  Dickey,  17  Ohio  R.  440;  Garrot  v.  Johnson,  11  GilL  & 
Johns.  173 ;  Moore  v.  Pearson,  9  Watts  &  Serg.  50.  "  The 
rule,"  says  Ch.  J.  Gibson,  "  that  the  very  words  of  the 
deceased  witness  must  be  given,"  when  "  applied  with  that 
degree  of  strictness,  would  be  altogether  useless  in  prac- 
tice ;  for  there  is  no  man,  be  his  powers  of  recollection 
what  they  may,  who  would  be  qualified  to  give  such  evi- 
dence, and  if  he  should  undertake  to  swear  positively  to 
the  very  words,  the  jury  ought  not,  on  that  account  alone, 
to  believe  him."     Cornel  v.  Green,  supra. 

We  are,  therefore,  of  opinion  that  the  rule  in  Ejphraims 
v.  Murdock  should  be  so  modified  as  to  allow  the  substance 
of  the  statements  of  the  deceased  witness  to  be  proved. 
This  is,  no  doubt,  in  accordance  with  the  current  of  the 
recent  adjudications  on  that  subject,  and  the  result  is,  the 
court,  in  admitting  the  testimony,  committed  no  error. 

During  the  trial,  Dr.  Helm,  having  been  produced  by 
the  plaintiff,  testified  that  he  was  a  practicing  physician 
and  surgeon,  and  had  been  such  for  thirty-two  years. 
Thereupon  the  plaintiff  asked  him  this  question :  "  If  the 
plaintiff  had  been  laid  on  a  bed  and  received  no  medical 
aid,  how,  if  any,  worse  or  better,  would  she  be  off  now  V 
The  question  thus  propounded  was  resisted  by  the  defend- 
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ants,  but  admitted  by  the  court  'and  thus  answered  by  the 
witness.  If  the  plaintiff  had  simply  been  laid  in  bed, 
and  no  effort  made  to  reduce  the  fracture,  the  limb  would 
not  have  been  in  any  worse  condition,  or  shorter  than  it 
is;  the  foot  is  turned  with  the  toes  pointing  out,  as  if  it 
had  been  allowed  to  fall  on  the  bed.  To  this  answer  there 
was  also  an  exception  taken. 

We  perceive  no  error  in  this  ruling.  The  question  and 
answer  in  effect  relate  to  the  condition  of  the  limb  and 
the  probable  effect  of  the  course  pursued  by  the  defend- 
ants in  their  treatment  of  the  case.  This  view  being 
correct,  the  evidence  was,  it  seems  to  us,  legitimate. 

The  plaintiff  then  introduced  and  examined  Dr.  McCul- 
lough  as  a  surgical  witness,  and  the  defendants,  on  cross 
examination,  asked  him,  for  the  purpose  of  testing  his 
qualifications  as  a  surgical  and  medical  witness,  these 
questions:  "What  is  insanity?  What  is  a  wound?"  To 
the  questions  thus  propounded  the  court  sustained  an  ob- 
jection and  the  defendants  excepted.  The  phraseology 
used  in  propounding  these  interrogatories  may  have  in- 
duced  the  court  to  believe  that  they  were  intended  to  insult 
the  witness,  and  thereby  embarrass,  and  lower  him  in  the 
estimation  of  the  jury;  and  this  being  the  case,  the  court 
in  the  exercise  of  its  discretionary  power,  had  a  right  to 
say  that  the  questions  need  not  be  answered.  Moreover, 
the  subject  of  insanity  had  no  pertinency  to  the  case,  and 
the  question,  whether  there  was  or  not,  technically,  a 
wound,  was  not  in  issue.  We  think  the  proposed  ques- 
tions were  not  calculated  to  test  the  qualifications  of  the 
witness  to  estimate  the  character  of  the  services  performed 
by  the  defendant.  An  exception  was  taken  to  the  evi- 
dence given  by  the  witness,  Dr.  McCullough;  but  the 
point  involved  in  that  exception  is  not  noticed  in  the  de- 
fendants' brief,  and  will  not  therefore  be  considered  by 
this  court  See  Rule  28  of  the  Supreme  Court.  Other 
points  are  made  by  the  appellants,  but  they  seem  to  have 
no  important  bearing  on  the  merits  of  the  controversy, 
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and  will  not  be  discussed,  for  the  reason  that,  in  looking 
into  the  record,  we  are  fully  satisfied  that  the  verdict  is 
right  on  the  evidence,  legally  given  to  the  jury.  2  G. 
A  H.  122. 

Per  Curiam* — Judgment  affirmed,  with  2  per  cent,  dam- 
ages and  costs. 

A  petition  for  rehearing  was  filed  in  this  ease  January  6, 1865,  which  was 
decided  January  10,  1865,  as  follows: 

On  a  Petition  for  Rehearing. 

Ray,  Ch.  J. — In  overruling  the  petition  for  rehearing, 
we  do  not  wish  to  be  understood  as  approving  of  the 
rulings  in  the  cases  of  Robinson  v.  Hadly,  14  Ind.  417; 
and  Elliott  v.  Woodward,  18  Id.  183;  in  reference  to 
which  we  give  no  opinion,  the  point  not  being  made  in 
the  petition  for  rehearing. 

Petition  overruled. 

Joseph  S.  Buckles,  David  Kilgore,  and  Carlton  E.  Shipley, 
for  appellants. 

Thomas  J.  Sample  and  Walter  March,  for  appellee. 


Wheat  and  Another  v .  Cattbklin  and  Another. 

APPEAL  from  the  Clinton  Circuit  Court. 

Perkins,  J. — In  this  case  a  plea  in  abatement  was 
filed,  on  the  25th  day  of  July  last,  to  the  effect  that  more 
than  three  years  had  elapsed,  after  the  rendition  of  the 
judgment,  before  the  appeal  .was  taken.  To  this  no 
reply  has  been  filed.  Upon  inspection  of  the  record,  the 
plea  appears  to  speak  the  truth. 

Per  Curiam. — The  appeal  is,  therefore,  dismksed- 

JR.  P.  Davdisorij  for  appellant. 

McDonald  &  Roache,  for  appellee. 
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McCollbm  v.  White. 

Attachmett — Pkactics. — See  Maple  v.  Burnside,  22  Ind.  189,  and  Dtmn  v. 
Irocfar,  Id.  824. 

Rksibkhck. — Residence  is  the  being  in  a  given  place  with  the  intention  of 
making  it  one's  home. 

Same. — Residence  of  wife  and  children  follows  that  of  husband  and  father. 

Attachment — Concealment. — When  concealment  is  relied  on  to  sustain  an 
attachment,  under  sec.  168,  2  G.  &  H.  138,  it  is  sufficient  to  show  that 
the  family  of  the  defendant  could  not  give  the  cause  of  his  absence.  The 
statute  is  in  the  disjunctive. 

Samb — Practice. — A  party  may  charge  in  his  affidavit  one  or  all  the  stat- 
utory grounds  of  attachment,  and  if  he  sustains  one  of  them,  it  will  be 
sufficient. 

Sams. — Where  final  judgment  had  been  rendered  on  the  complaint,  and  the 
sheriff  had  made  a  return  of  a  levy  of  the  attachment,  and  no  issue  was 
made  upon  the  legality  of  the  levy,  and  the  jury  were  required  to  answer 
special  interrogatories,  without  finding  a  general  verdict  on  the  trial  of 
the  affidavit,  and  their  answers  covered  the  grounds  of  attachment 

Hel^  that  the  judgment  for  the  sale  of  the  attached  property  was  correct 

APPEAL  from  the  Union  Common  Pleas. 

Perkins  J. —  White  sued  McCollem  to  recover  the 
amount  of  one  item  of  account;  viz :  one  car-load  of  hogs, 
sold  and  delivered  at  the  price  of  $334,  which  sum,  it  is 
averred,  has  not  been  paid.  A  bill  of  particulars  for  one 
car-load  of  hogs,  $334,  accompanied  the  complaint.  An 
attachment  was  sued  out,  upon  an  affidavit,  charging  the 
above  item  of  indebtedness,  and  that  the  defendant  was  a 
non-resident  of  the  state,  and  that  he  so  concealed  him- 
self that  a  summons  could  not  be  served  on  him  per- 
sonally. Property  was  attached  by  the  sheriff.  Process 
of  garnishment  was  obtained  against  Temple  Beeson  and 
Linville  Ferguson.  McCollem  appeared  to  the  suit  by  at- 
torney, answered  to  the  cause  of  action,  and  to  the  affi- 
davit for  attachment.  Issues  were  formed.  Issues  were 
also  formed  on  the  affidavit  in  garnishment.  The  issue 
upon  the  cause  of  action  was  tried,  and  judgment  ren- 
dered for  the  plaintiff,  against  McCoUem,  by  consent 
of  parties.    Afterward  a  change  of  venue,  as  to  the  re- 
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mainder  of  the  cause,  was  taken  from  Fayette  county, 
where  suit  was  commenced,  to  Union  county,  where  it 
was  tried.  No  exception  was  taken  to  the  change.  Af- 
terward the  defendants  in  garnishment  moved  for  a  trial 
of  the  issues  in  their  branch  of  the  proceedings  separately 
from  the  issue  on  the  attachment  affidavit  against  McCollem, 
This  motion  was  denied ;  but  as  the  proceedings  were 
afterward  dismissed  as  to  them,  and  they  are  not  a  party 
to  the  appeal  in  this  court,  we  need  not  decide  on  the 
correctness  of  the  ruling.  We  will  remark,  however, 
that  it  strikes  us  the  motion  should  have  been  granted. 
The  issues  were  between  different  parties,  and  involved 
different  questions  from  those  between  the  plaintiff  and 
the  defendant  in  the  original  suit.  Where  the  parties 
make  up  issues  in  garnishment,  it  seems  to  us  they  might 
properly  be  separately  tried.  The  proceedings  in  gar- 
nishment having  been  discontinued,  and  no  appeal  having 
been  taken  from  the  judgment  on  the  cause  of  action 
against  McCoUem,  we  have  no  questions  to  examine  ex- 
cept those  arising  in  the  proceedings  on  the  affidavit 
for  attachment  against  McCollem.  See,  however,  as  bear- 
ing on  questions  which  we  here  have  not  to  pass  upon, 
Maple  v.  Burnside  et  al.,  22  Ind.  139;  Dunn  v.  Crocker, 
Id.  324. 

There  are  but  two  questions  necessary  to  be  now  de- 
cided, viz : 

1.  Was  McCollem  a  non-resident;  and,  if  not,  did  he 
conceal  himself,  etc.  ? 

2.  Was  the  court  justified  in  rendering  judgment  for 
the  sale  of  the  attached  property  on  the  special  findings 
of  the  jury  ? 

We  think  the  jury  were  justified  by  the  evidence  in 
finding  both  that  McCollem  was  a  non-resident,  and  that 
he  concealed  himself,  etc. 

Residence  is  the  being  in  a  given  place  with  the  inten- 
tion of  making  it  one's  home;  and  the  residence  of  the 
wife  and  infant  children  follows  that  of  the  husband  and 


NOVEMBER  TEEM,  1864-  45 


McCollem  v.  White. 


father.  In  this  case  the  facts  are  that  McCollem,  being 
deeply  involved  in  debt,  being  in  fact  bankrupt,  and 
hard  pressed  by  his  creditors,  left  Fayette  county,  Indiana, 
about  the  middle  of  April,  1863,  just  on  the  eve  of  a  ses- 
sion of  the  county  court;  left  upon  false  pretexts,  and 
departed,  leaving  his  family  ignorant  of  the  cause  of  his 
flight  and  the  place  of  his  destination.  He  had  been 
absent  at  the  time  of  the  trial  nearly  a  year ;  and,  though 
he  had  made  it  known  that  he  was  in  Nevada  territory, 
there  was  nothing  showing  that  he  intended  to  return, 
bat  circumstances  authorized  the  contrary  inference.  His 
wife  had  gone  to  her  father's,  where  she  was  remaining. 
On  the  facts  in  the  case  it  might  be  inferred  that  McCol- 
lem left  Fayette  county,  Indiana,  and  located  in  Nevada, 
with  the  intention,  still  entertained,  of  making  that  ter- 
ritory his  home. 

The  attachment  in  this  case  was  taken  a  little  more 
than  two  months  after  he  left;  and  the  jury  found,  as 
the  evidence  justified  them  in  finding,  that  he  concealed 
himself,  etc.,  and  that  the  wife  and  family  were  then 
unable  to  give  the  cause  of  his  absence,  and  that  they 
refused  to  give  an  account  of  the  place  where  he  could  be 
found. 

Thus  two  of  the  grounds  authorizing  the  attachment 
were  established,  either  one  of  which  is  made  sufficient  by 
the  statute ;  viz :  that  he  was  a  non-resident,  or  that  he 
concealed  himself,  etc.;  and,  having  a  family,  that  the 
family  could  not,  if  concealment  was  relied  on,  give  the 
cause  of  his  absence.  It  was  not  necessary  that  they 
should  have  been  unable  to  give  the  place,  etc. ;  the  stat- 
ute is  in  the  disjunctive.    2  G.  &  H.  188. 

We  take  it,  a  party  may  charge,  in  his  affidavit,  one  or 
all  of  the  statutory  grounds  for  attachment ;  and  if  he 
sustains  one  of  them,  it  will  be  sufficient ;  but  if  he  sustains 
more,  it  will  do  no  harm.  The  remaining  question  is, 
could  the  court  render  judgment  for  the  sale  of  the 
attached  property  ? 
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It  will  be  remembered  that  the  issue  on  the  cause  of 
action  had  been  tried,  and  final  judgment  rendered  against 
McCollem.  It  may  be  stated  that  the  sheriff  had  made 
his  return  of  a  levy  of  the  attachment,  with  a  house- 
holder, etc.,  the  appraisement  of  the  property,  etc.,  with, 
a  schedule  of  the  property,  and  that  no  motion  to  set 
aside  the  levy  of  the  attachment,  or  for  the  release  of  the 
attached  property,  was  made;  nor  was  any  issue  made 
upon  the  legality  of  the  levy.  The  only  issue  being  tried 
was  upon  the  truth  of  the  affidavit  for  the  attachment. 
Special  interrogatories  were  propounded  to  the  jury  on 
the  facts  under  that  issue,  and  they  answered  what  cov- 
ered the  substance  of  it,  as  we  have  seen  above.  They 
were  not  required  to  answer  them,  provided  they  found  a 
general  verdict.  They  found  no  general  verdict.  Under 
the  cases  of  Will  v.  Whitney ,  15  Ind.  194 ;  Foster  v.  Dryfus, 
16  Ind.  158 ;  Orassen  v.  Swoveland,  22  Id.  427,  the  judg- 
ment for  the  sale  was  properly  rendered. 

Mrs.  McCottem  was  not  a  competent  witness  for  her 
husband  in  the  attachment  suit. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

B.  F.  Claypool  and  John  S.  Ileid,  for  appellant. 

James  C.  Mcintosh  and  Dye  ft  Harris,  for  appellee. 


White  v.  Flynn  and  Another. 

Tax  Title — Ejpiect  or  Dbkd. — It  seems  not  competent  for  the  legislature 
to  make  a  deed  of  land  sold  for  taxes  conclusive  evidenoe*  of  the  facta 
therein  recited.    1  G.  &  H.  10S-109. 

Samev— The  recitals  in  a  deed  of  land  sold  for  taxes  must  be  within  the 
scope  of  the  power  of  the  officers  by  whom  they  are  made. 

Sam b.— The  recital  that  oertain  facts  appear  from  the  records  of  the  audit- 
or's office  is  not  equivalent  to  the  recital  that  they  exist. 

APPEAL  from  the  Bartholomew  Common  Pleas. 
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White  v.  Flynn,  and  Another. 

Per  Curiam. — In  this  suit,  the  defendant  sought  to  hold 
lands  by  virtue  of  a  tax  title.  He  relied  on  his  tax  deed. 
The  court  seems  to  have  held  it  conclusive  evidence  of 
title  under  the  recitation  in  the  deed  thus :  "  And  it  ap- 
pearing from  the  records  of  said  county  auditor's  office 
that  the  aforesaid  lands  were  legally  liable  for  taxation, 
and  had  been  duly  assessed  and  properly  charged  on  the 
duplicate,"  etc.    See  1  G.  &  H.  108, 109. 

The  statute  enacts  that  the  deed  shall  be  conclusive  evi- 
dence of  the  facts  recited,  etc.  Now,  we  do  not  suppose 
the  legislature  could  make  such  an  enactment.  See  Want- 
Ian  v.  White,  19  Ind.  470.  But,  supposing  they  could, 
the  recitation  quoted  is  only  of  the  fact  that  it  appears  on 
the  records  of  the  auditor's  office  that  certain  things  had 
been  done,  etc.,  all  which  might  be  true,  and  yet  not  be 
true,  that  those  things  had,  in  fact,  been  done.  Nor  would 
it  be  within  the  scope  of  the  powers  of  those  officers  to 
recite  that  such  things,  in  fact,  had  been  done.  The  re- 
citals in  deed  must  be  within  the  scope  of  the  powers  of 
the  officers  making  them.  The  plaintiff  replied  that  there 
was  personal  property  on  the  lands  that  was  not  called  for, 
etc.,  to  pay  the  taxes,  etc. 

The  court  held  this  could  not  affect  the  validity  of  the 
title.  The  rulings  of  the  court  below  were  wrong.  See 
Gavin  v.  Shuman  et  <d.9  at  this  term,  and  1  Selden  (N.  T.) 
R.  366 ;  also,  14  Ind.  465. 

The  judgment  is  reversed  with  costs.    Cause  remanded. 

Francis  T.  Hord,  for  appellant. 

Stansifer  $  Herod,  for  appellee. 

Counsel  for  appellant  argued:  That  each  and  every  step  from  the  ap- 
pointment of  the  assessor  to  the  sale  is  an  independent  act,  and  should  be 
averred;  and  cited  Blackirell  on  Tax  Titles,  684-596,  and  178-188;  2  Blaekf. 
421;  6  Blaekf.  86;  8  Black!  886;  4  Blaokf.  268;  Id.  70;  Id.  294;  6  Blaekf. 
40;  Id.  98;  11  Ind.  8;  4  Ind.  182;  1  Ind.  642;  2  Ind.  649;  17  Ind.  809; 
Id.  214. 

It  is  not  competent  for  the  legislature  to  say  what  shall  be  conclusive 
evidence  of  a  fact,  and  oited  Wantlan  v.  White,  19  Ind.  471 ;  BlackweU  on 
Tax  Titles,  101-107. 
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Faure  v.  The  United  States  Express  Company. 


The  State  op  Indiana  v.  Murphy. 

APPEAL  from  the  Cass  Circuit  Court. 

Per  Curiam. — The  judgment  in  this  case  is  reversed 
back  to  the  issues,  with  leave  to  both  parties  to  amend,  on 
the  authority  of  Musselman  v.  McElhenny,  at  this  term; 
and  PoUoek  v.  Glazier,  20  Ind.  262,  and  cases  cited. 

Judgment  reversed,  with  costs;  and  cause  remanded. 

D.  D.  Pratt  and  D.  P.  Baldwin,  for  appellant. 

W.  Z.  Stuart,  for  appellee. 


Faure  v.  The  United  States  Express  Company. 

Appeal. — An  appeal  taken  on  the  14th  of  April  from  a  judgment  rendered 
by  a  justice  of  the  peace  on  the  16th  of  Marehf  was  within  the  time 
prescribed  by  statute. 

APPEAL  from  the  Warren  Common  Pleas. 

Per  Curiam. — The  appellant,  who  was  the  plaintiff, 
sued  the  express  company,  before  a  justice  of  the  peace, 
for  a  breach  of  contract,  in  failing  to  carry  and  deliver  to 
the  plaintiff  a  box  of  goods,  by  him  delivered  to  them  as 
common  carriers,  etc.  The  justice  gave  judgment  for  the 
plaintiff,  and  the  defendants  appealed.  In  the  Common 
Pleas  the  plaintiff  moved  to  dismiss  the  appeal  on  the 
ground  that  it  was  not  taken  within  thirty  days  (the 
time  prescribed  by  the  statute)  from  the  rendition  of  the 
judgment  by  the  justice.  The  court  refused  to  dismiss, 
and  the  plaintiff  excepted.  The  judgment,  as  appears  by 
the  record,  was  rendered  March  15, 1862,  and  the  appeal 
taken  on  the  14th  of  April  then  next  following.  There 
was  a  final  judgment  given  against  the  defendant;  and 
the  only  error  assigned  is  the  refusal  to  dismiss  the  ap- 
peal. The  ruling  of  the  court,  it  seems  to  us,  was  correct. 
Excluding  the  15th  of  March,  the  date  of  the  judgment, 
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and  including  the  14th  of  April,  the  day  on  which  the 
appeal  was  taken,  would  make  the  time  of  taking  the 
appeal  within  thirty  days,  as  prescribed  by  the  statute. 
2  G.  &  H.,  pp.  332,  593,  sees.  787,  64;  Swift  v.  Tousey, 
5  Ind.  196. 

Judgment  affirmed,  with  cost,  etc. 

J".  Reilley,  for  appellant. 

John  L.  Ketcham,  for  appellee. 


Verden  v.  Coleman. 

Exbcutiox. — In.  an  application  for  leave  to  issue  execution  on  a  judgment 
that  has  been  rendered  more  than  five  years,  it  is  not  necessary  to  make 
the  judgment  or  a  copy  of  it  a  part  of  the  complaint. 

APPEAL  from  the  Benton  Circuit  Court. 

Per  Curiam. — The  complaint,  in  this  case,  alleges  that 
Coleman,  who  was  the  plaintiff,  at  the  March  term,  1856, 
recovered  a  judgment,  in  said  Circuit  Court,  against  Ver- 
den, who  was  the  defendant,  for  $3,134.86,  together  with 
a  decree  of  foreclosure  of  a  mortgage,  all  which,  etc. 
That  the  defendant  appealed  from  said  judgment  to  the 
Supreme  Court  of  Indiana,  and  from  thence  removed  the 
cause,  by  writ  of  error,  to  the  Supreme  Court  of  the 
United  States ;  in  which  several  courts  proceedings  have 
been  duly  had,  the  cause  finally  determined,  and  the 
original  judgment  and  decree  certified,  duly  affirmed; 
but  before  the  same  was  accomplished  and  done  more 
than  five  years  from  the  date  of  the  judgment  and  decree 
had  elapsed;  that  said  judgment  and  decree  remain 
wholly  unpaid  as  to  principal,  interest,  and  cost.  Where- 
fore the  plaintiff  prays  that  the  court  will  order  and 
direct  that  he  have  execution  on  said  judgment  and  de- 
cree to  enforce  the  -collection  thereof,  and  that  the  same 
be  collected  without  relief,  etc.,  according  to  the  stipula- 

vol.  xxm. 
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• 

tions  in  the  note  and  mortgage  upon  which  the  judg- 
ment and  decree  are  founded,  etc.  The  complaint  is  duly 
verified  by  affidavit.  Defendant  demurred,  but  the  de- 
murrer was  overruled,  and  he  excepted.  It  is  said  in  the 
appellant's  brief  that  the  complaint  was  filed  to  correct 
a  decree  of  foreclosure,  and  that  that  pleading  is  defective, 
because  the  decree  sought  to  be  corrected  was  not  filed  as 
a  part  of  it.  This,  it  will  be  seen,  is  a  mistake.  The 
complaint  was  not  filed  to  correct  the  decree,  but  to  pro- 
cure an  order  for  an  execution.  For  that  purpose  the 
decree,  or  a  copy  of  it,  was  not  an  essential  part  of  the 
complaint,  because  the  proceeding  was  not  an  original 
suit,  but,  in  effect,  a  mere  motion  to  obtain  leave  of  the 
court  to  have  execution  on  a  judgment  set  forth  upon  its 
own  records. 

Judgment  affirmed,  with  costs,  etc. 

2).  Mace%  for  appellant. 


Adams  v.  Adams'  Administrator. 

Continuance. — Where  the  defendant  applied  for  a  continuance  which  was 
refused  at  the  time  of  the  application,  but  granted  during  the  term,  the 
error,  if  any,  in  first  refusing  it,  was  cured. 

Pleading — Pnoor. — When  the  complaint  was  in  the  general  language  of  jhe 
common  count,  and  the  bill  of  particulars  was  in  the  same  general  language, 
thus:  "A  to  Bj  Dr.  To  fourteen  years,  seven  months'  service,  work,  and 
labor,  ending  on  December  25, 1860,  of  the  value  of  $8,000;"  it  was  held 
that  evidence  was  admissible  of  the  character  in  which  the  services 
were  rendered,  vis:  as  foreman  and  general  manager,  and  of  their  value 
thus  rendered,  whioh  value  could  be  deduced  from  all  the  circumstances, 
including  success  or  failure  to  make  money  by  them,  as  one. 

Child — Services  of. — Where  a  child  continues  with  the  parent  after  being 
of  age,  the  presumption  is,  no  wages  are  to  be  paid,  but  a  contract  to  pay 
a  reasonable  compensation  may  be  inferred  from  oircumstances  tending  to 
rebut  the  presumption. 

Widow — Competency  or. — A  widow  is  a  competent  witness  to  give  general 
testimony,  it  not  being  for  or  against  her  husband,  in  a  cause  brought  by 
her  husband's  administrator. 
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APPEAL  from  the  Cass  Common  Pleaa. 

Perkins,  J. — Atkinson,  administrator  of  James  Adams, 
deceased,  sued  James  Adams,  senior,  father  of  said  de- 
ceased, on  the  common  counts,  for  work  and  labor,  money 
paid,  property  sold,  etc.  Adams,  the  defendant,  answered 
by  general  denial  and  by  way  of  set-off,  averring  demands 
against  the  deceased.  The  pleadings  seem  to  have  arrayed 
all  the  respective  demands  of  the  parties,  so  that  the  ver- 
dict and  judgment  in  the  case  closed  all  pecuniary  contro- 
versies between  them. 

The  material  facts  in  the  ca3e,  as  shown  in  evidence,  axe 
these. 

James  Adams,  senior,  was  located  in  Clinton  township, 
Cass  county,  Indiana,  about  the  year  1845,  with  his  family, 
consisting  of  himself,  wife,  one  daughter,  and  a  son,  James 
Adams,  junior,  who  was  then  about  twenty-one  years  of  age. 
Adams,  senior,  was  then  about  fifty-four  years  old,  and  worth 
about  $2,000.  The  son  James  continued  to  live  with  his 
father  for  about  three  years,  when  he  married  and  moved 
into  a  house  of  one  Clymer,  where  he  remained  a  short 
time,  and  then  moved  into  a  cabin  on  his  father's  land,  and 
near  to  the  house  in  which  his  father  lived,  ^here  he  con- 
tinued with  his  family  till  his  decease,  in  1860.  While 
thus  living  upon  his  father's  place,  the  families  of  father 
and  son  all  worked  together,  and  had  all  things  in  com- 
mon. There  is  no  proof  of  any  express  contract  between 
the  father  and  son;  but,  directly  after  moving  upon  the 
place,  the  son  assumed  the  entire  control  and  manage- 
ment of  all  the  business,  managing  the  farm,  buying  and 
selling  property,  hiring  help,  and  paying  the  wages,  etc., 
and  continued  thus  to  manage  till  his  death,  being  a  period 
of  some  eleven  or  twelve  years.  During  this  time  the 
father  worked  upon  the  place,  but  did  not  attempt  to  in- 
terfere with  the  son's  control  of  all  business  transactions. 
The  son's  management  and  operations  were  very  success- 
ful, and,  besides  supporting  both  families,  resulted  in  an 
addition  of  about  $5,000  to  the  father's  $2,000  of  capital, 
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$1,000  of  which  the  son  invested  in  land,  taking  the  deed 
in  his  own  name,  with,  so  far  as  appears,  the  consent  of 
the  father. 

On  the  death  of  the  son,  the  father  claimed  to  be  the 
owner  of  all  the  property,  except  the  land  purchased  with 
the  $1,000  as  above  described,  and  to  be  the  creditor  of  the 
son  for  that  amount  of  money. 

Atkinson,  the  plaintiff  below,  administrator  of  Adams, 
the  son,  instituted  this  suit  against  Adams,  the  father,  to 
recover  compensation  for  the  services  of  the  son  during  the 
years  he  worked  with  the  father  as  an  adult,  and  he  re- 
covered $2,000  over  and  above  the  $1,000  invested  in  land 
by  the  son  as  above  shown. 

At  a  given  term  of  the  court,  the  defendant  applied  for 
a  continuance,  which  was  refused  on  the  application,  but 
granted,  for  other  reasons,  during  the  term.  The  error, 
therefore,  in  first  refusing  it,  if  error  there  was,  was  cured. 

Many  objections  were  made  to  the  admission  of  evi- 
dence; and  the  validity  of  the  objections  depended  upon 
a  question  arising  upon  the  complaint.  The  paragraph 
of  that  for  work  and  labor  and  service  was  in  the  general 
language  of  the  common  count  at  common  law;  and  the 
bill  of  particulars  was  in  the  same  general  language,  thus : 
"James  Adams,  sen.,  to  James  Adams,  jr.,  Dr.  To  fourteen 
years  and  seven  months'  service,  work,  and  labor,  ending 
on  December  25, 1860,  of  the  value  of  $3,000." 

No  motion  was  made  by  the  defendant  to  have  the  para- 
graph or  bill  of  particulars  made  more  certain. 

The  defendant  contends,  that,  under  the  pleading,  as 
drawn,  no  evidence  was  admissible  except  of  service  in 
the  capacity  of  an  ordinary  laboring  man;  while  the 
plaintiff  contends  that  evidence  was  admissible  of  the 
character  in  which  the  deceased  rendered  the  services — 
viz  :  as  the  foreman  and  general  manager — and  of  their 
value  thus  rendered,  which  value,  in  money,  could  be  de- 
duced from  all  the  circumstances,  including  the  success  or 
failure  to  make  money  by  them,  as  one. 


V 


1 


NOVEMBER  TERM,  1864.  53 

Adams  0.  Adams1  Administrator. 

We  concur  in  this  latter  view  of  the  question.  We 
think  the  defendant  should  have  moved  that  the  bill  of 
particulars  be  made  more  certain,  specifying  the  kind  of 
service,  etc.,  whereby  the  plaintiff  might  have  been  re- 
stricted in  his  evidence  to  the  kind  named.  As  it  was, 
the  bill  being  general,  so  might  be  the  evidence. 

In  the  2d  vol.  of  Chit.  PL,  9th  Am.  ed.,  pp.  65  and  75, 
it  is  said  in  the  notes  that,  "  at  common  law,  the  general 
count  for  work  and  labor,  etc.,  will  suffice  to  recover  for 
almost  any  kind  of  service ;  that  in  the  case  of  Fisher  v. 
Snow,  3  Dowl.  Rep.  29,  it  was  considered  that,  under  a 
count  for  work  done  and  materials  furnished,  an  attorney 
might  recover  his  fees  for  conducting  an  action  or  defense, 
and  for  preparing  deeds,"  etc.  Under  this  view  we  do  not 
discover  any  rulings  of  the  court  that  could  have  harmed 
the  defendant,  and  the  verdict  of  the  jury  was  within  the 
evidence. 

It  is  a  general  rule  that  where  a  child  continues  with 
the  parent  after  becoming  of  age,  no  express  contract  for 
Wages  being  shown,  the  presumption  is,  no  wages  are  to 
be  paid.  But  a  contract  to  pay  a  reasonable  compensa- 
tion may  be  inferred  from  circumstances  tending  to  rebut 
the  presumption  that  there  is  to  be  no  compensation. 
3  Ind.  156 ;  Davis'  Dig.  237,  641. 

The  jury  were  properly  instructed  on  this  point,  and, 
upon  the  evidence,  we  can  not  say  the  jury  could  not  infer 
compensation  was  to  be  made.  The  widow  of  the  de- 
ceased Adams  was  offered  as  a  witness  in  the  cause, 
by  her  husband's  administrator,  and  she  was  admitted. 
It  is  not  objected  that  she  was  offered  for  the  purpose 
of  disclosing  matters  between  husband  and  wife.  We 
think  she  was  competent  as  a  witness  for  giving  general 
evidence,  it  not  being  for  or  against  her  husband.  8  Ind. 
180;  Davis'  Dig.  847;  21  Ind.  37,  398,  454. 

During  the  progress  of  the  trial,  a  record  of  a  suit  be- 
tween Adams  and  Atkinson  was  offered  in  evidence,  as  con- 
taining a  claim  by  said  Adams,  sen.,  that  all  the  property 
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on  the  place,  at  his  son's  death,  belonged  to  him.  The 
record  was  not  offered  or  admitted  as  evidence  of  an  ad- 
judicated point.  The  evidence  was  relevant  to  the  issue 
being  tried,  as  tending  to  show  that  the  son  was  working 
for  the  father,  not  for  himself.  Another  record  of  pro- 
ceedings between  the  parties  in  the  case  at  bar  was  of- 
fered in  evidence,  and  rejected. 

The  record  of  the  case  before  us  does  not  disclose  the 
purpose  for  which  the  record  of  former  proceedings  was 
offered,  nor  the  reason  why  it  was  rejected.  As  a  record 
of  an  adjudicated  point,  the  proceedings  were  not  evi- 
dence, as  the  proceedings  were  dismissed  by  the  plaintiff 
before  any  trial  was  had. 

We  perceive  no  good  the  proceedings  could  have  done 
the  defendant  if  admitted,  nor  harm  that  their  rejection 
could  occasion. 

We  discover  no  error  that  should  reverse  the  judgment. 
If  its  collection  will  render  the  shares  of  the  children  of 
the  elder  Adams  unequal,  and  he  desires  that,  these  shares 
should  be  equal,  it  is  in  his  power  to  make  them  so  by 
voluntary  disposition  of  his  property. 

Under  the  evidence,  we  can  not  say  the  damages  given 
by  the  jury  were  excessive. 

Per  Curiam. — Judgment  affirmed,  with  one  per  cent, 
damage  and  costs. 

W.  Z.  Stuart,  for  appellant. 

D.  D.  Pratt  and  D.  P.  Baldwin,  for  appellee. 


The  Northern  Indiana  Railroad  Company  v.  Mitchell. 

APPEAL  from  the  Elkhart  Common  Pleas. 
Per  Curiam. — In  this  case  the  causes  for  a  new  trial 
were  not  assigned  with  sufficient  certainty  and  directness 
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to  require  them  to  be  noticed,  and  the  assignment  of 
errors  is  obnoxious  to  the  same  objection. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

John  B.  Niles,  for  appellant. 

B.  Lowry,  for  appellee. 


White  and  Another  v.  Hakvey  and  Others. 

Appeal. — An  appeal  does  not  lie  from   an  order  of  a  court,  setting  aside 
a  former  finding  and  judgment,  and  granting  a  new  trial. 

APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam. — A  written  complaint  was  filed  herein  by 
appellees,  showing  that  some  six  months  before,  a  trial  in  a 
suit  between  said  parties,  had  resulted  in  favor  of  said 
White,  then  defendant,  and  praying  a  review  on  account  of 
newly-discovered  evidence.  It  is  not  averred  nor  directly 
shown  what  were  the  issues  in  that  trial,  nor  what  evidence 
was  produced  thereon.  A  demurrer  was,  therefore,  cor- 
rectly sustained  to  tlie  first  paragraph  of  said  complaint. 
A  second  paragraph  was  filed,  averring  that  in  the  former 
trial  the  finding  was  for  the  plaintiffs,  but  was  entered  in 
blank,  the  amount  not  being  filled  in,  which  was  not 
known  to  said  plaintiffs  until  after  the  term,  and  after  the 
filing  of  said  first  paragraph*  but  that  they  had  labored  un- 
der the  impression  that  the  finding  was  for  the  defendant. 
Prayer  for  a  review  and  new  trial.  Demurrer  overruled 
to  this  paragraph.  The  defendant,  White,  filed  a  paper  ad- 
mitting the  truth  of  the  statements  in  the  said  second 
paragraph,  as  to  the  finding  being,  as  shown  by  the  record, 
for  the  plaintiffs,  but  in  blank,  and  that  no  judgment  was 
rendered  thereon,  and  averring  that  said  entry  was  a  clerical 
error;  that  the  finding  and  judgment  of  the  court  were  for 
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the  defendant,  and  should  have  been  bo  entered.  Prayer 
that  the  record  be  corrected  accordingly.  * 

The  record  before  us  then  states  that  the  case  being  at 
issue  is  submitted  to  the  court  on  the  complaint  and  the 
cross  bill  of  the  defendant,  and  the  court,  having  seen  and 
examined  all  of  the  evidence,  finds  that  there  is  an  error 
in  the  record  of  the  finding  of  this  court  heretofore  made. 
The  court  thereupon  ordered  the  said  finding  to  be  set 
aside,  and  a  new  trial  granted. 

A  motion,  based  upon  reasons  filed,  was  made  to  set 
aside  said  last-named  finding  and  judgment  of  the  court, 
and  grant  a  rehearing,  which  was  overruled  and  excepted 
to,  and  the  case,  without  further  proceedings,  brought  here. 

We  are  of  opinion  that  the  order  of  the  court  is  not 
such  a  one  as  could  be  appealed  from. 

Appeal  dismissed. 

Lindsay  ft  Lewis,  for  appellants. 

Eobinson  ft  Perden,  for  appellees. 


Carpenter  t».  The  State* 

APPEAL  from  the  Steuben  Circuit  Court. 

Per  Curiam. — This  was  an  indictment  and  conviction 
for  selling  intoxicating  liquor.  It  falls  within  the  case  of 
Lauer  v.  The  State,  at  the  last  term. 

Judgment  reversed. 

J.  A.  WoodhuU,  for  appellant. 


i&  JSl  Turner  and  Another  v.  Cool. 

Growing  Chops — Vkndor  and  Vkndek. — As  a  general  rule  between  vendor 
and  vendee,  the  growing  crop  is  a  part  of  the  realty,  and  passes  by  con- 
veyance to  the  latter. 
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Same — Vkbbal  Rxservation. — Where  a  sale  of  real  estate  precedes  the  exe- 
cution of  the  deed,  a  verbal  reservation  of  any  thing  that  would  legally 
pass  by  the  deed  will  be  presumed  to  be  merged  in  the  deed. 

Saxx. — Where  the  deed  is  executed  at  the  time  of  the  sale,  such  reservation 
will  be  considered  in  the  light  of  an  exception  or  defeasance ;  and,  being 
repugnant  to  the  legal  effect  of  the  deed,  will  be  held  as  void. 

Deed — Mbkokb. — By  the  execution  of  the  deed,  the  preliminary  contract  in 
writing  is  executed,  and  any  inconsistencies  between  its  original  terms 
and  those  of  the  deed  are  to  be  explained  and  settled  by  the  latter  solely, 
into  which  the  former  is  merged. 

Rkplxvin — Burden  of  Proof. — In  an  action  of  replevin  to  recover  wheat, 
where  the  answer  sets  up,  in  substance,  property  in  defendants,  the  burden 
of  proof  is  upon  plaintiff. 

APPEAL  from  the  Noble  Common  Pleas, 
Davison,  J. — The  appellee,  who  was  the  plaintiff,  sued 
the  appellants,  who  were  the  defendants  in  replevin,  to 
recover  a  quantity  of  wheat  in  the  sheaf.  Defendants 
answered  that,  on  April  28,  1862,  the  plaintiff,  by  his 
warranty  deed,  conveyed  to  them  the  land  therein  de- 
scribed, -and  they  took  immediate  possession  of  the 
premises  on  which  the  wheat,  in  suit,  was  then  growing ; 
whereby  it  became  and  still  is  their  property.  Reply:  1. 
By  a  denial.  2.  Property  in  the  plaintiff.  3.  Plaintiff,  on 
the  10th  of  March,  1862,  sold  the  land  described  to  the 
defendants  for  $3,100.  At  the  time  it  was  sold,  there  was 
growing  thereon  eighteen  acres  of  wheat,  estimated  at 
$300.  In  pursuance  of  the  sale,  an  agreement,  in  writing, 
was  entered  into  between  the  parties,  which,  after  setting 
forth  the  terms  of  sale,  stipulated  that  Cool  was  "  to  have 
the  wheat  on  the  ground,  and  the  straw,"  and  Turners 
were  "  to  let  him  have  one  bay  in  the  barn  for  the  wheat 
if  he  should  want  it,  and  the  privilege  of  threshing  his 
wheat  in  the  barn;"  which  agreement  was  placed  in  the 
hands  of  one  Sill  as  evidence  of  the  contract  of  sale.  It  is 
averred  that  the  wheat  was  to  be  held  by  plaintiff  as  a 
part  of  the  consideration  for  the  sale  of  the  land,  and  that, 
on  the  28th  of  April,  1862,  he  executed  and  delivered  to 
the  defendants  a  deed,  with  covenants  of  warranty,  for  the 
land,  in  which  no  mention  was  made  of  the  wheat ;  but 
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the  same  was  executed  and  delivered  with  the  full  un- 
derstanding and  intent  that  plaintiff  was  to  have  the 
wheat  as  stipulated  in  the  agreement,  which  agreement 
was  not  surrendered  to  the  defendants,  or  in  any  manner 
canceled  or  made  void,  but  still  remains  in  the  custody  of 
Hilly  and,  as  to  the  stipulation  in  regard  to  the  wheat, 
remains  in  full  force.  It  is  further  averred  that  defend- 
ants, after  the  wheat  became  ripe,  wrongfully,  and  with- 
out the  plaintiff's  consent,  cut  the  same,  and  bound  it  into 
sheaves,  etc. 

Defendants  demurred  to  the  third  reply,  but  the  de- 
murrer was  overruled,  and  they  excepted.  The  court, "  the 
cause  having  been  submitted  to  it  for  trial,"  "  held  that  the 
burden  of  the  issue  was  on  the  defendants,  and  they  refus- 
ing to  introduce  any  evidence,  and  the  plaintiff  also  fail- 
ing to  produce  or  offer  any  evidence  in  support  of  his 
case,  the  court,  upon  the  pleadings,  without  hearing  any 
evidence,  found  for  the  plaintiff,"  and,  having  refused  a 
new  trial,  rendered  judgment,  etc.  The  decision  of  the 
court  upon  the  demurrer  to  the  reply  involves  this  ques- 
tion :  "Was  the  conveyance  of  April  28th  an  extinguishment 
of  the  reservation  contained  in  the  agreement  of  the  10th 
of  March  t 

As  between  the  vendor  and  vendee,  the  growing  crop 
is  a  part  of  the  realty;  and,  as  a  general  rule,  the  sale  and 
conveyance  of  the  land  by  its  owner  carries  the  property 
in  the  crop  to  the  purchaser.  Does  the  case  made  by  the 
reply  constitute  an  exception  to  the  rule? 

In  Chapman  v.  Long,  10  Ind.  465,  it  was  held,  that 
"where  a  sale  of  real  estate  precedes  the  execution  of  the 
deed  by  some  time,  a  verbal  reservation  to  any  thing  that 
would  legally  pass  by  the  deed  without  such  reservation 
will  be  presumed  to  be  merged  in  the  deed,  and  where 
the  deed  is  executed  at  the  time  of  the  sale,  such  a  reser- 
vation will  be  considered  in  the  light  of  an  exception  or 
defeasance,  and,  being  repugnant  to  the  legal  effect  of  the 
deed,  will  be  held  void."    This  decision  is  supported  by 
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authority,  and  we  are  inclined  to  follow  it.  But  here  the 
reservation  is  evidenced  by  an  agreement  in  writing  signed 
by  the  parties.  And  the  inquiry  at  once  arises,  whether, 
by  the  execution  and  delivery  of  the  deed,  the  Reservation 
became  extinguished. 

By  the  agreement  of  March  10th,  the  plaintiff  does 
not  sell  the  wheat;  he  expressly  refuses  to  do  so;  nor  were 
the  defendants,  in  virtue  of  that  agreement,  entitled  to  an 
unconditional  deed;  but  such  a  deed  was  executed  to 
them  while  the  wheat  crop  was  growing  on  the  land  con- 
veyed ;  and  the  wheat,  as  between  the  vendor  and  vendees, 
being  a  part  of  the  realty,  it  seems  to  follow  that  the  con- 
veyance, in  legal  effect,  carried  the  property  in  the  crop 
to  the  grantees,  because,  "By  the  execution  of  the  deed, 
the  preliminary  contract  is  executed,  and  any  inconsistencies 
between  its  original  terms  and  those  of  the  deed  are  to  be 
explained  and  settled  by  the  latter  solely r,  into  which  the 
former  is  merged,  and  by  which  the  parties  are  thereafter 
to  be  bound."  Bawle  on  Cov.  612.  Thus,  in  Williams  v. 
Morgan,  69  Eng.  Com.  Law,  181,  (the  preliminary  agree- 
ment having  been  offered  in  evidence  for  the  purpose  of 
showing  what  passed  by  the  deed,)  Coleridge,  Justice,  said : 
"We  must  see  for  what  purpose  this  agreement  was  tend- 
ered in  evidence.  It  was  to  show  what  passed  by  the  pur- 
chase. I  think  it  was  not  evidence  for  that  purpose. 
What  was  actually  conveyed  depends  not  on  the  pre- 
liminary agreement,  but  on  the  terms  of  the  deed, 
which  may  be  made  to  vary  from  those  of  the  agree- 
ment." 

The  agreement  might  be  altered,  modified,  or  changed 
by  the  subsequent  deed ;  but  no  one,  we  apprehend,-  will 
pretend  that  such  agreement  could  modify  or  limit  such 
deed.  We  are  advised  that  Morris  v.  Whicher,  20  New 
York,  41,  is  in  conflict  with  the  view  we  have  taken ;  but 
the  current  of  authority  being  adverse  to  the  New  York 
decision,  we  are  not  inclined  to  follow  it.  Under  the  facts 
of  this  case,  we  deem  it  very  clear  that  the  agreement  of 
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March  10th  was  executed  and  extinguished  by  the  plain- 
tiff's deed  to  the  defendants,  and  the  wheat  crop  being,  as 
between  the  parties,  a  part  of  the  realty,  passed  to  the 
defendants  by  the  conveyance.  Conner  v.  Coffin,  2  Foster 
N.  H.  R.  538;  Trullinger  v.  Webb,  3  Ind.  200;  4  Kent's 
Com.,  10th  ed.,  p.  568,  note  1,;  Foot  v.  Colvin,  3  Johns. 
222-506;  Gregory  v.  Griffen,  1  Burr,  208;  Craig  v.  Bedin, 
1  Watts  &  Serg.  83;  Wilson  v.  McNeal,  10  Watts,  427. 

But  there  is  another  question  to  settle:  Upon  whom 
rested  the  burden  of  the  issues?  This,  as  we  have  seen, 
was  an  action  of  replevin  to  recover  wheat  in  the  sheaf. 
The  answer  sets  up  in  substance,  property  in  the  defend- 
ants. The  pleading  thus  made,  though  it  does  not  directly 
deny  that  the  sheaves  of  wheat  were  the  property  of  the 
plaintiff,  does  so  argumentatively,  and  therefore  rested  the 
burden  of  the  issues  on  the  plaintiff.  9  Ind.  109 ;  11  Id. 
869 ;  12  Id.  90 ;  14  Id.  455,  529-534. 

Per  Curiam. — Judgment  reversed. 

It  may  be  noted  that,  on  the  hearing  of  this  cause,  the  court  held  the  bur- 
den of  the  issues  to  be  on  the  defendants,  and  affirmed  the  judgment;  but 
the  court  on  petition  for  a  rehearing,  haying  concluded  to  change  its  ruling 
on  that  point,  reverse  the  judgment  and  overrule  the  petition. 

John  Morris,  for  appellant. 
W.  H.  Combs,  for  appellee. 


Macy  and  Another  v.  Lloyd. 

Injunction — Execution  fbom  Supreme  Court. — When  execution  is  issued 
upon  an  erroneous  judgment  of  the  Supreme  Court,  the  remedy  of  the 
aggrieved  party  is  by  motion  in  the  Supreme  Court  to  set  aside  the  judg- 
ment and  execution ;  and  it  is  error  in  such  oase  for  the  Common  Pleas 
Court  to  grant  a  perpetual  injunction. 

APPEAL  from  the  Miami  Common  Pleas. 
Perkins,  J. — An  execution  issued  on  a  judgment  in  the 
Supreme  Court  for  costs. 
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Lloyd,  against  whom  it  issued,  filed  a  complaint  for  an 
injunction  Kefore  the  judge  of  the  Miami  Common  Pleas. 
The  injunction  upon  the  collection  of  the  execution  was 
made  perpetual  by  the  Common  Pleas  Court.  It  was 
upon  the  clerk  of  the  Supreme  Court,  who  issued  the 
execution,  and  the  sheriff  of  Miami  county,  who  was 
attempting  to  collect  it.  Lloyd  did  not  pretend  that  he 
had  paid  the  judgment  for  costs  against  him,  but  based 
his  complaint  upon  the  ground  that  the  judgment  in  the 
Supreme  Court  against  him,  if  there  was  one,  as  the  writ 
of  execution  recited,  was  erroneous. 

His  remedy  was  to  have  moved  to  set  aside  the  judg- 
ment and  writ  upon  it  in  the  Supreme  Court,  upon  a 
proper  affidavit.  If  a  judge  of  that  court  could  not  have 
granted  him  a  temporary  restraining  order  on  such  affi- 
davit and  motion  till  the  same  could  be  heard  by  the 
court,  perhaps  the  Common  Pleas  might  have  granted 
such  order.  See  Curtis'  Dig.  243.  The  Indiana  and  Illi- 
nois Railroad  Company  v.  Williams,  22  Ind.  198;  Dunn 
v.  Crocker,  Id.  824.    See  Hall  v.  Palmer  et  ah,  18  Ind.  5. 

Per  Curiam. — The  judgment  below  is  reversed,  with 
costs,  remanded,  etc. 

Boss  ft  Effinger,  for  appellants. 

JE.  F.  Dickey  and  D.  D.  Pratt,  for  appellee. 


Walker  v.  The  State  op  Indiana. 

Court  ov  Common  Pleas— Jurisdiction. — Where  the  Court  of  Common 
Pleas  takes  jurisdiction  on  the  ground  that  the  person  charged  with 
crime' is  in  custody,  it  must  appear  by  the  information  that  he  is  in  cus- 
tody on  a  charge  of  the  same  offense  for  which  it  is  filed. 

Information — Cohstbuction  of. — When  there  is  an  ambiguity  or  uncer- 
tainty in  an  information,  it  should  be  taken  most  strongly  against  the 
state. 

Criminal  Code — Pleading. — The  old  rules  of  criminal  pleading  not  incon- 
sistent with  the  code,  and  so  far  as  they  may  operate  in  aid  thereof,  are 
continued  in  force. 
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APPEAL  from  the  Warrick  Common  Pleas. 

Wordbn,  J. — The  appellant  was  tried,  convicted,  and 
sent  to  the  penitentiary  on  the  following  information : 

"The  district  attorney  informs  the  court  that  on  or 
about  the  17th  day  of  May,  A.  D.  1863,  at  the  county  of 
Warrick,  state  of  Indiana,  Lazarus  Walker  did  feloniously 
steal,  take,  and  carry  away  one  horse  of  the  value  of  $75, 
and  one  horse  of  the  value  of  $75,  both  of  the  value  of 
$150,  and  both  the  personal  property  of  John  W.  Lucas. 
And  the  district  attorney  further  informs  the  court,  that 
the  said  Lazarus  Walker  is  now  in  custody,  confined  in 
jail  in  the  county  of  Warrick,  on  a  charge  of  having  here- 
tofore— to-wit :  on  the  17th  day  of  May,  1863,  at  the  county 
of  Warrick,  state  of  Indiana — feloniously  stolen,  taken, 
and  carried  away  one  horse  of  the  value  of  $75,  and  one 
horse  of  the  value  of  $75,  both  of  the  value  of  $150,  and 
both  the  property  of  the  said  John  TP.  Lucas;  and  the 
said  Lazarus  Walker  has  not  as  yet  been  indicted,"  etc. 

It  has  been  heretofore  held,  in  several  cases,  that  where 
the  Court  of  Common  Pleas  takes  jurisdiction  on  the 
ground  that  the  person  charged  with  the  crime  is  in  cus- 
tody, it  must  appear  by  the  information  that  he  is  in  cus- 
tody, on  a  charge  of  the  same  offense  for  which  the 
information  is  filed.  That  does  not  appear  from  the  in- 
formation before  us,  unless  it  be  by  intendment  or  infer- 
ence. For  aught  that  legitimately  appears,  the  larceny, 
on  a  charge  of  which  the  accused  was  in  custody,  was 
another  and  a  different  larceny  from  that  for  which  the 
information  was  filed.  Where  there  is  an  ambiguity  or 
an  uncertainty  in  the  information,  it  should  be  taken  most 
strongly  against  the  state.  This  was  the  old  rule  in 
criminal  pleading,  and  there  is  nothing  in  the  code  of 
criminal  procedure,  that  we  are  aware  of,  which  changes 
it.  The  old  rules  are  continued  in  force,  not  inconsistent 
with  the  criminal  code,  and  so  far  as  they  may  operate 
in  aid  thereof.  Hardin  v.  The  State,  22  Ind.  347.  As  it 
is  uncertain  whether  the  larceny,  on  a  charge  of  which 
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the  accused  was  in  custody,  was  the  same  as  that  for 
which  the  information  was  filed,  or  another  and  a  dif- 
ferent larceny,  it  must  be  construed  to  be  a  different 
larceny ;  and  hence  the  court  had  not  jurisdiction. 

The  maxim  that  all  things  will  be  presumed  to  have 
been  rightly  done  in  a  court  of  justice  if  the  contrary 
does  not  appear,  has  no  application  to  a  case  like  the 
present.  That  rule  can  only  apply  where  the  record  may 
be  rightfully  silent  on  the  point ;  in  other  words,  where 
the  matter  presumed  to  have  been  correct  need  not  affirm- 
atively appear. 

Here  it  should  have  appeared  affirmatively  that  the 
court  had  jurisdiction. 

Per  Curiam. — The  judgment  below  is  reversed. 

The  clerk  will  give  the  proper  notice  for  the  return  of 
the  prisoner  to  Warrick  county. 

McDonald  ft  Roache,  for  appellant. 

D.  J2.  Williamson,  Attorney  General,  for  appellee. 


Vawter  v.  Baker. 

Aqksct. — When  an  agent  or  factor  acts  for  a  merchant  resident  in  a  foreign 
country,  the  ordinary  presumption  is  that  credit  is  given  to  the  agent,  and 
he  is  personally  liable  for  contracts  made  by  him  for  his  employer,  not- 
withstanding he  discloses  at  the  time  the  character  in  which  he  acts. 
us. — This  presumption  is  liable  to  be  rebutted  either  by  proof  that  credit 
was  given  to  both  principal  and  agent,  or  to  the  principal  only,  or  that  the 
usage  of  trade  does  not  extend  to  the  particular  case. 

Sams. — But  this  rule  is  not  applicable  when  the  principal  is  domiciled  in 
another  state  of  the  Union. 

Sams — Bubdkn  or  Pboov. — When  the  defendant  sets  up  the  character  in 
which  he  made  the  contract,  as  that  he  was  agent  of  another,  the  burden 
of  proving  it  rests  upon  him. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Davison,  J. — The  appellant,  who  was  the  plaintiff,  sued 
the  appellee  before  a,  justice  of  the  peace  upon  an  account 
in  this  form : 
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Nathan  Baker  to  John  W.  Vawter,  Dr. 

May  6, 1861.    To  sawing  10,311  feet  of  fencing,  at  66  cts...$67  00 

Interest...... 4  84 

$71  84 

Credits,  August  7,  $12  90— November  26,  $5- 17  90 


$58  44 


The  justice  gave  judgment  in  favor  of  the  plaintiff  for 
the  above  sum  of  $53.44,  and  the  defendant  appealed.  In 
the  Common  Pleas  the  cause  was  submitted  to  a  jury,  who 
found  for  the  defendant  and  the  court,  having  refused  a 
new  trial,  rendered  judgment,  etc.  The  evidence  is  on  the 
record.  Both  parties  were  sworn  as  witnesses.  It  was  con- 
ceded that  the  plaintiff  sawed  the  lumber  as  stated  and 
charged  in  the  cause  of  action;  but  the  defendant,  in  his 
testimony,  set  up  that  he  contracted  for  the  work  as  agent 
for  John  Baker,  then  living  in  Louisiana,  and  that  he  so  in- 
formed the  plaintiff  at  the  time  of  making  the  contract. 
In  this  he  was  directly  contradicted  by  the  plaintiff,  who 
testified  that  ho  did  the  work  for  the  defendant  under  a 
contract  with  him  on  his  credit  alone.  The  evidence  thus 
given  by  the  parties  was  uncorroborated  and  unimpeached, 
and  was  all  the  evidence  given  on  the  question  of  agency. 
At  the  proper  time,  the  plaintiff  moved  to  instruct  as  fol- 
lows: "If  the  jury  find  from  the  evidence  that  Nathan 
Baker  was  acting  for  John  Baker  as  his  agent  in  this  trans- 
action, and  that  said  John  was  at  the  time  a  resident  of 
a  foreign  country,  the  presumption  of  law  is  that  the  credit 
was  given  to  the  agent  exclusively  to  the  exoneration  of 
the  principal,  and  for  that  purpose  the  states  of  this  Union 
are  foreign  to  each  other."  This  instruction  was  refused, 
and  the  plaintiff  excepted.  Was  this  a  proper  direction 
to  the  jury  ?  As  a  general  rule,  "  agents  or  factors,  acting 
for  merchants  resident  in  a  foreign  country,  are  held  per- 
sonally liable  for  contracts  made  by  them  for  their  em- 
ployers, notwithstanding  they  fully  disclose  at  the  time 
the  character  in  which  they  act.  In  such  cases  the  ordi- 
nary presumption  is  that  credit  is  given  to  the  agent  or 
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factor.  This  presumption,  however,  is  liable  to  be  rebutted 
either  by  proofs  that  the  credit  was  given  to  both  principal 
and  agent,  or  to  the  principal  only,  or  that  the  usage  of 
trade  does  not  extend  to  the  particular  case."  Story  on 
Agency,  5th  ed.,  sec.  268;  notes.  McKenzie  v.  Nevins,  22 
Maine,  143.  But  it  has  been  adjudicated  that  by  our  com- 
mercial usage  the  rule  above  stated  is  not  applicable  to  the 
case  of  a  principal  who  is  domiciled  in  another  state  of 
the  Union,  as  the  interests  of  trade  do  not  require  it. 
Tainter  v.  Pendegrast,  3  Hill,  72 ;  3  Kent's  Com.  807 ;  Kirk- 
patrick  v.  Stainer,  22  Wend.  254-262.  These  authorities 
seem  to  enunciate  a  correct  principle,  and  we  are  inclined 
to  follow  them.  The  result  is  that,  so  far  as  the  instruction 
says,  "  and  for  that  purpose  the  states  of  this  Union  are 
foreign  to  each  other,"  it  is  erroneous,  and  was  correctly 
refused.  Another  instruction  was  moved  by  the  plaintiff, 
and  refused  by  the  court,  which  is  in  these  words:  "If 
the  jury  find  from  the  evidence  that  the  work  was  done  at 
the  defendant's  request,  and  was  worth  the  price  charged, 
the  onus  is  upon  the  party  setting  up  agency,  if  he  seeks 
to  exonerate  himself  on  that  account."  We  think  this  in- 
struction should  have  been  given.  Where  a  party  enters 
into  a  contract,  the  presumption  is  that  he  does  it  in  his  in- 
dividual capacity,  and  not  as  the  agent  of  another.  Here 
the  plaintiff  sued  the  defendant  for  work  and  labor  done 
for  him  as  principal.  In  order  to  recover,  it  was  incum- 
bent on  the  plaintiff  to  prove  the  material  allegations  in 
his  complaint  and  nothing  more ;  but  the  defendant  set  up 
in  defense  the  character  in  which  he  contracted,  that  in 
making  the  contract  he  acted  as  agent  for  John  Baker, 
anjl  so  informed  the  plaintiff  at  the  time.  Evidently  the 
defense  thus  set  up  consisted  exclusively  of  affirmative 
matter,  and,  in  consequence,  the  burden  of  proving  it 
by  a  preponderance  of  evidence  rested  on  the  defendant. 
In  refusing  this  instruction,  the  court,  in  our  opinion, 
committed  an  error,  for  which  the  judgment  must  be 
reversed. 

Vol.  XXm.— 5 
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Per  Curiam. — Judgment  reversed,  with  cost,  etc. 

A.  D.  Matthews,  for  appellant. 

G  G  Walker  and  J.  Y.  Allison,  for  appellee. 


Jones  v.  Porter. 

P&Acnci — Summons. — Porter  brought  suit  against  three  parties  to  foreclose 
a  mortgage.  Afterward  process  was  issued  against  Jones  who  was  not 
named  in  the  record.  Subsequently  he  was  made  partj  by  amended  com- 
plaint. Jones  appeared  specially,  and  moyed  to  quash  the  writ  because  it 
issued  before  any  complaint  was  filed  against  him. 

Held,  that  the  motion  should  have  been  sustained. 

APPEAL  from  the  Shelby  Common  Pleas. 

Pbbkins,  J. — Porter  filed  his  complaint  against  Whited 
and  two  others  to  foreclose  a  mortgage.  Process  issued 
against  and  was  served  upon  these  three  persons  named 
in  the  complaint.  Afterward  process  was  issued  against 
one  Joseph  J.  Jones,  who  was  not,  thus  far,  named  in  the 
record,  but  who,  it  was  understood,  owned  the  equity  of 
redemption  of  the  mortgaged  premises. 

Afterward  the  plaintiff  ainended  his  complaint,  making 
Joseph  J.  Jones  a  party,  averring  his  ownership  of  the  equity 
of  redemption.  The  sheriff's  return  to  the  writ  against 
said  Jones  was,  "I  have  served  this  writ  by  leaving  a  cer- 
tified copy  at  the  house  of  Joseph  Jones,  that  being  Joseph 
J.  Jones9  last  usual  place  of  residence  in  my  county." 

Said  Joseph  J.  Jones  appeared  specially  to  the  suit  for 
the  purpose  of  moving  to  quash  the  writ  against  him,  be- 
cause it  was  issued  before  any  complaint  was  filed  against 
him.    He  made  such  a  motion,  and  it  was  overruled. 

He  then  moved,  if  the  clerk  is  to  be  believed,  to  s$t 
aside  the  return  of  the  service  on  him,  upon  affidavit  that 
the  house  of  Joseph  Jones  was  not  his  place  of  residence, 
etc.,  and  the  motion  was  overruled. 

The  first  motion  should  have  been  sustained.  The 
amendment  of  the  complaint  as  to  him  did  not  relate  back 
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so  as  to  make  him  a  party  from  the  commencement  of  the 
suit.    10  Ind.  183.    See  Bick.  Pr.  45,  61. 

The  court  might  have  investigated  the  fact  on  the 
second  motion.  This  might  not  be  allowable  where  the 
return  comes  in  question  collaterally,  but  here  was  a  direct 
motion  in  the  cause  in  which  the  return  was  made.  Bick. 
Pr.  61, 62.  However,  the  second  motion  was  not  included 
in  a  bill  of  exceptions,  and  need  not  be  noticed. 

This  is  a  case  in  which  the  judgment  may  be  reversed 
as  to  the  defendant,  Joseph  J.  Jones,  and  affirmed  as  to  the 
others.  He  can  have  a  separate  trial  and  judgment,  as  to 
his  right  in  the  property,  without  inconvenience  or  preju- 
dice to  any  party. 

Per  Curiam. — The  judgment  is  reversed  as  to  Joseph  J. 
Jones,  with  his  costs,  and  affirmed  as  to  the  other  defend- 
ants, with  costs. 

M.  M.  Bay  and  Benj.  F.  Davis,  for  appellant. 

E.  H.  Davis,  Cyrus  Wright,  and  J".  C.  Greene,  for  appellee. 


Lacy  v.  Mitchell.   ' 

Malicious  Pboskutioji — Probable  Cause. — Probable  cause  is  that  appar- 
ent state  of  facts  found  to  exist,  upon  reasonable  inquiry,  suoh  as  the 
given  ease  rendered  convenient  and  proper,  which  would  induoe  a  reason- 
ably intelligent  and  prudent  man  to  believe  the  accused  had  committed 
the  crime  charged,  or  in  a  civil  case,  that  a  cause  of  action  existed. 
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APPEAL  from  the  Kosciusko  Circuit  Court. 

Perkins,  J. — Suit  by  Mitchell  against  Lacy  for  malicious 
prosecution.  Judgment  below  for  the  plaintiff,  for  $100. 
The  case  is  brought  up  on  the  evidence  alone.  It  is  con- 
tended that  it  fails  to  establish  want  of  probable  cause  for 
the  prosecution  of  Mitchell  by  Lacy. 

Probable  cause  may  be  defined  to  be  that  apparent  state 
of  facta  found  to  exist  upon  reasonable  inquiry ;  that  is, 
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such  inquiry  as  the  given  case  rendered  convenient  and 
proper,  which  would  induce  a  reasonably  intelligent  and 
prudent  man  to  believe  the  accused  person  had  committed, 
in  a  criminal  case,  the  crime  charged ;  and  in  a  civil  case, 
that  a  cause  of  action  existed. 

We  think,  on  the  whole  evidence,  a  want  of  probable 
cause  appears,  supposing  this  to  be  a  question  for  the  court 
and  not  for  the  jury,  in  this  case.  8  Blacky.  525 ;  note. 
Lacy  and  Mitchell  were  living  in  the  same  house;  Mitchell 
a  tenant  of  Lacy.  Lacy  was  absent  from  home,  and  dur- 
ing his  absence  his  daughter  saw  Mitchell,  one  evening, 
carrying  a  little  shelled  corn,  in  a  basket  on  his  arm,  from 
the  barn  to  the  chicken-coop,  and  saw  him  feed  it  to  his 
chickens.  Mitchell  and  Lacy  both  had  corn  in  the  barn. 
Lacy  had  a  hundred  chickens  which  had  access  to  it,  and 
were  often  on  it.  Lacy's  daughter  looked  at  her  father's 
pile  of  shelled  corn,  and  thought  a  bushel  of  it  must  have 
disappeared  during  some  indefinite  period  of  time.  Mitchell 
took  his  own  corn  in  the  basket  to  the  chickens.  Lacy's 
daughter  told  her  father,  when  he  came  home,  what  she 
had  seen.  Lacy  went  to  a  magistrate  and  insisted  on  pros- 
ecuting Mitchell,  who  was  a  man  of  good  character,  for 
larceny.  The  magistrate  remonstrated,  but  was,  at  last, 
persuaded  to  issue  a  writ  on  Lacy's  affidavit.  Lacy  had 
been  heard  to  threaten  revenge  on  Mitchell  for  something 
not  explained. 

We  do  not  think  probable  cause  for  the  prosecution  was 
shown,  considering  all  the  circumstances.  Lacy  could 
have  easily  learned  the  facts  of  the  case  by  speaking  with 
Mitchelly  who  was  near  him.  He  should  have  made  more 
inquiry  under  the  circumstances,  of  this  case.  If  he  really 
believed  that  Mitchell  had  stolen  his  corn,  the  belief  arose 
from  his  own  negligence.  As  to  what  is  probable  cause, 
and  whether  a  question  for  the  court  or  jury,  see  Greenl. 
on  Ev.,  vol.  1,  sec.  49 ;  vol.  2,  sec.  455,  et  seq.;  1  Starkie  on 
Slander,  279;  2  Id.  71,  et  seq.;  4  Ind.  Rep.  194.  See  on 
the  subject  of  malicious  prosecution,  18  Ind.  Rep.  161, 321. 


NOVEMBER  TERM,  1864.  69 

Smith  v.  Thomas  and  Others. 

Per  Guriam. — The  judgment  is  affirmed,  with  one  per 
cent,  damages  and  costs. 
James  S.  Frazer  and  G.  W.  Frasier,  for  appellant. 

Counsel  for  appellant  argued:  In  actions  for  malicious  prosecution,  plaintiff 
must  show  want  of  probable  cause.  Stone  y.  Crocker^  24  Pick.  61 ;  Adams  v. 
Usher,  3  Blackf.  445;  Oumminga  v.  Parks,  2  Ind.  148. 

Whether  the  facts  are  true  is  a  question  for  the  jury;  whether  they 
amount  to  probable  cause  is  a  question  of  law.  Brawn  v.  Connelly,  5  Blackf. 
390;  Newell  v.  Downs,  8  Blackf.  526 ;  note. 


Smith  v.  Thomas  and  Others. 

Negligence — Proximate  Cause. — Plaintiff  lent  his  gun  to  four  boys, 
the  defendants.  The  gun  was  loaded.  The  boys  returned  the  gun 
loaded  with  a  dangerous  charge,  and  told  him  they  had  not  discharged 
it,  for  the  mischievous  purpose  of  haying  plaintiff  kicked  when  he  might 
shoot  it  off.  Plaintiff  suspected  the  boys  of  falsehood;  tried  to  see  them, 
but  did  not;  examined  the  gun  for  himself;  found  from  six  to  eight  inches 
of  load  in  it;  then  discharged  it  voluntarily,  holding  it  around  the  corner 
of  the  house  to  shield  himself,  and  was  wounded. 

Held,  that  the  conduct  of  the  boys  was  not  the  proximate  cause  of  the  injury. 

APPEAL  from  the  Union  Common  Pleas. 

Perkins,  J. — Suit  by  George  W.  Smith  against  Thomas, 
Mullin,  Snowden,  and  Snowden,  for  mischievously  loading  a 
gun  with  a  dangerous  charge,  and  placing  it  in  the  custody 
of  the  plaintiff,  to  be  discharged  by  him,  with  a  view  to  his 
injury,  etc. ;  which  gun  was  discharged  by  the  plaintiff  in 
ignorance  of  the  dangerous  manner  in  which  it  was 
loaded ;  by  which  discharge  the  gun  was  burst,  and  the 
plaintiff  badly  injured,  in  this,  that  the  thumb  and  fore- 
finger upon  his  left  hand  were  torn  off,  etc. 

The  defendants  answered  the  general  denial,  and  spe- 
cially that  the  plaintiff  had  full  knowledge  of  the  manner 
in  which  the  gun  was  loaded  before  and  at  the  time 
he  shot  it  off. 

The  plaintiff  moved  to  strike  out  the  second  paragraph 
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of  the  answer,  claiming  that  it  was  included  in  the  gen- 
eral denial.  The  court  refused  to  strike  out ;  which  re- 
fusal, if  erroneous,  did  no  harm.  The  City  of  Aurora  v. 
Cobb,  21  Ind.  504. 

Issues  of  fact  were  formed  and  tried,  and  there  were 
verdict  and  judgment  for  the  defendants.  Complaint  is 
made  of  erroneous  rulings  of  the  court  during  the  trial ; 
hut  it  will  he  unnecessary  to  mention  them,  because  the 
evidence  is  upon  the  record,  and  places  the  case,  beyond 
doubt,  on  its  merits;  indeed,  the  plaintiff  *s  own  evidence 
on  the  trial  presented  a  state  of  facts  that  precluded  a 
recovery  by  him  for  the  injury  he  had  received. 

The  case  is  this :  The  plaintiff,  Smithy  had  a  gun,  which 
he  lent  to  four  boys,  the  defendants.  The  gun  was 
loaded.  The  boys  returned  the  gun  loaded  with  a  dan- 
gerous charge,  for  the  mischievous  purpose  of  having 
Smith  kicked  when  he  might  shoot  it  off.  The  boys  told 
Smith,  on  returning  the  gun,  that  it  was  loaded  with  the 
aaiiie  charge  as  when  he  lent  it  to  them,  they  not  having 
discharged  it.  Smith,  however,  suspected  the  boys  of 
falsehood,  and  afterward  went  to  see  them  about  it,  but 
failed  to  find  them.  He  then  examined  for  himself;  he 
placed  the  ramrod  in  the  gun  and  found  it  was  overloaded, 
there  being  from  six  to  eight  inches  of  charge  in  it. 

He  thus  escaped  injury  from  the  mischief  of  the  boys. 
At  this  point  their  plot  against  him  was  exposed  and 
thwarted.  He  detected  the  purpose  of  the  spider  in  in- 
viting him  into  his  parlor ;  and  if  he  went  in  afterward, 
his  entrance  was  as  voluntary  and  as  foolish  as  was  that 
of  the  fly  in  the  poetic  fable. 

But  afterward,  with  all  his  knowledge  of  the  manner 
in  which  the  gun  was  loaded,  the  plaintiff,  Smith,  did  vol- 
untarily discharge  it,  holding  it  round  the  corner  of  the 
house  to  protect  himself  from  the  danger  of  his  act. 

It  is  thus  plain  that  the  mischievous  carelessness  of  the 
boys  was  not  the  proximate  cause  of  the  injury  sustained 
by  the  plaintiff,  but  that  the  injury  was  caused  by  his 
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own  voluntary  act  of  extreme  carelessness.  See  the  cases 
of  The  Indianapolis,  etc.  Company  v.  Wright,  22  Ind.  376; 
Duran  v.  Mussdman,  2  Blackf.  96 ;  Howe  v.  Young,  16 
Ind.  312 ;  and  Young  v.  Harvey,  Id.  314.  In  those  cases, 
carelessness  of  the  plaintiffs  did  not  immediately  cause  the 
loss. 

Per  Curiam. — The  judgment  below  is  affirmed,  with 
costs. 

B.  F.  Claypool  and  J.  S.  Reid,  for  appellant. 

John  Yaryan  and  Nelson  Trusler  for  appellees. 

Note. — In  this  ease  a  petition  for  rehearing  was  filed  January  5,  1864,  and 
overruled. 


Billan  v.  Hercklebrath. 

Noti — Verbal  Agreement. — An  answor  relying  upon  a  verbal  agreement, 
made  at  the  time  of  oxecution  of  a  note,  changing  the  time  of  its  pay- 
ment, is  bad. 

Answer. — An  answer  to  a  complaint  on  a  note,  setting  up  that  the  note  was 
given  for  the  last  installment  of  real  estate,  in  the  deed  to  which  the  wife 
did  not  join,  but  against  whose  right  in  the  property  the  grantor  agreed 
to  indemnify  the  grantee,  that  he  had  not  executed  the  indemnity,  and  that 
the  wife  had  obtained  a  divorce  in  Ohio,  with  $1,000  alimony,  was  held 
bad. 

Divorced  Wipe. — A  divorced  wife,  as  such,  has  no  interest  in  the  real  es- 
tate of  her  husband. 

Foreign  Judgment — Lien. — A  judgment  rendered  in  Ohio  is  no  lien  on 
property  in  Indiana. 

Pleading — Consideration. — A  general  answer  of  no  consideration  is  good. 
An  answer  of  entire  or  partial  failure  of  consideration  must  set  out  the 
facts  showing  ihe  failure. 

Sams. — If  a  partial  failure  is  answered,  the  answer  should  not  purport  to 
bar  the  whole  action. 

Same. — Under  an  answer  setting  out  facts  showing  entire  failure  a  partial 
failure  may  be  proved  and  allowed. 

APPEAL  from  the  Fayette  Common  Pleas. 

Perkins,  J. — Suit  by  an  assignee  upon  a  promissory  note. 
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The  defendant  answered  the  general  denial,  and  spe- 
cially that : 

1.  The  note  was  given  for  the  last  installment  of  real 
estate,  in  the  deed  to  which  the  wife  did  not  join,  but 
against  whose  right  in  the  property  the  grantor  agreed  to 
indemnify  the  .grantee;  that  he  had  not  executed  an 
indemnity;  that  the  wife  had  obtained  a  divorce  in  Ohio, 
with  J1,000  alimony,  etc. 

2.  The  second  special  paragraph  was  substantially  like 
the  first,  excepting  the  avermerit  that  it  was  agreed,  on 
the  making  of  the  note,  that  it  should  not  be  collectable 
till  the  interest  of  the  wife  was  released,  etc. 

The  paragraphs  both  conclude  with  the  averment  that 
the  consideration  of  the  note  has  wholly  failed.  The  par- 
agraphs are  both  bad. 

So  far  as  they  rely  upon  a  parol  agreement,  varying  the 
time  of  payment  of  the  note,  they  are  bad,  because  proof 
of  such  agreement  is  inadmissible ;  and  an  answer  relying 
upon  matter  of  defense  which  it  is  inadmissible  to  give 
in  evidence,  must  be  bad. 

So  far  as  they  rely  on  the  failure  to  execute  an  indem- 
nifying instrument,  they  are  bad,  because  they  not  only 
do  not  show  any  injury,  but  they  show  that  injury  never 
can  happen.  They  show  what  renders  a  release  or  indem- 
nity unnecessary;  viz:  an  act  of  the  wife,. which  extin- 
guished her  interest  in  the  property  sold  by  her  husband. 
She  would  not  be  the  wife  of  her  husband  at  his  death, 
by  virtue  of  the  marriage  which  had  been  dissolved,  and 
hence  would  have  no  interest  in  the  real  estate  in  ques- 
tion. 14  Ind.  2.  The  lex  loci  governs  as  to  rights  in  real 
property;  see  note  to  Hiestand  v.  Kuns,  8  Blackf.  350; 
and  as  to  the  judgment  for  alimony,  it  having  been  ren- 
dered in  Ohio j  is  no  lien  on  property  in  Indiana;  and  if 
rendered  upon  constructive  notice,  is  perhaps  of  no  va- 
lidity as  a  cause  of  action  even ;  Beard  v.  Beard,  21  Ind. 
321 ;  though  the  statute  of  Ohio  might  change  this  latter 
proposition.    These  paragraphs  of  answer   are  bad  for 
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another  reason :  they  seek  to  show  a  failure  of  consider- 
ation. This  is  the  construction  the  pleader  claims  for 
them.  Now,  while  a  general  answer  of  no  consideration 
is  good,  a  general  answer  of  entire  or  partial  failure  of 
consideration  is  not  good.  Bick.  Pr.  86. 
v  An  answer  of  entire  or  partial  failure  of  consideration, 
must  set  out  the  facts  showing  the  failure;  and  if  they  do 
not  show  such  failure,  the  mere  averment  of  failure  in 
conclusion  will  not  help  the  answer. 

If  a  partial  failure  is  answered,  then  the  answer  should 
not  purport  to  bar  the  whole,  but  only  such  part,  of  the 
cause  of  action.  McDougle  v.  Gates,  21  Ind.  65.  Under 
an  answer  Betting  ant  facts  showing  an  entire  failure,  a 
partial  failure  may  be  proved  and  allowed.  Landry's 
Administrator  v.  Durham  et  al.y  21  Ind.  232. 

In  the  case  at  bar,  the  special  answers  were  bad  for  want 
of  sufficient  facts.  They  did  not  show  how  much  the 
whole  consideration  for  the  property  was,  and  gave  no 
data  by  which  the  court  could  determine  what  deduction 
should  be  made  for  the  wife's  interest,  supposing  her  to 
have  had  any. 

As  the  legal  title  to  the  note  was  in  the  plaintiff,  and  the 
complaint  does  not  exclude  the  conclusion  that  the  benefi- 
cial might  be  also,  and  there  is  no  special  answer  denying 
the  fact,  the  judgment  for  the  plaintiff  must  be  affirmed. 

Per  Curiam. — Judgment  is  affirmed,  with  costs,  and  five 
per  cent,  damages. 

John  S.  Beid,  for  appellant. 

JB.  F.  Claypool,  for  appellee. 


Hall  v.  Spurgeon. 

Jurisdiction  or  thi  Suvrekr  Court. — Complaint  before  a  justice  for  $25. 

Answer,  general  denial.    Judgment  on  appeal  by  Common  Pleas  Court  for 

$3,  to  aTeid  which  defendant  appeals. 
Betd,  that  the  Supreme  Ceurt  has  no  jurisdiction. 
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Jones  and  Another  v.  Droneberger. 

APPEAL  from  the  Grant  Common  Pleas. 

Perkins,  J. — This  was  a  suit  commenced  before  a  jus- 
tice of  the  peace,  from  whence  it  went,  by  appeal,  to  the 
Common  Pleas,  A  trespass  was  alleged.  The  plaintiff 
claimed  $25  damages  in  his  complaint. 

The  defendant  answered  the  general  denial. 

The  plaintiff  recovered  $3  in  the  Common  Pleas. 

The  defendant  appealed  to  this  court. 

As  the  defendant  claimed  nothing  in  the  pleadings,  from 
the  plaintiff,  but  simply  defended  against  his  demand,  and 
the  plaintiff  recovered  but  $3,  with  which  recovery  he  is 
content,  and  to  avoid  which  is  the  only  object  of  this 
appeal  by  the  defendant,  it  is  plain  that  there  is  less  than 
$10  in  controversy,  exclusive  of  costs,  in  this  court. 

In.  such  case,  the  Supreme  Court  has  no  jurisdiction. 
Little  v.  The  Danville,  etc.  Company,  18  Ind.  86.  In  cases 
where  the  entire  judgment  is  not  a  money  judgment,  the 
Supreme  Court  may  have  jurisdiction,  though  the  money 
part  of  the  judgment  may  be  less  than  $10.  Example: 
where  the  defendant  claims  a  set-off,  which  is  disallowed ; 
or  there  is  a  judgment  of  forfeiture  in  addition  to  the  money 
judgment.     Vonderweit  v.  The  Town,  etc.,  15  Ind.  447. 

Per  Curiam. — The  appeal  is  dismissed,  with  costs. 

W.  R.  Pierse  and  H.  D.  Thompson,  for  appellant. 

Isaac  Van  Devantcr,  for  appellee. 


Jones  and  Another  v.  Droneberger. 


i 


Appeal  Bond. — The  statute  extends  the  operation  of  an  appeal  bond  to  cover 
rents,  and  profits,  though  they  are  not  mentioned  therein. 

Same — Amendment. — When  the  bond  is  defective  in  that  particular,  the 
formal  defect  should  be  suggested  in  the  complaint.  Where  it  was  not,  the 
amendment  might  have  been  made  on  the  trial,  and  will  be  regarded  as 
made. 

Appeal  Bond. — Appeal  was  taken  in  term,  the  penalty  of  the  bond 
fixed  by  the  court,  the  security  to  be  given  in  it  named  and  approved  by 
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the  court,  and  the  time  for  filing  the  bond  specified,  and  a  bond  corre- 
sponding was  filed  in  term  time,  except  with  different  surety,  transcript 
sent  up  and  execution  stayed  as  if  the  bond  was  entirely  regular. 

Held,  that  the  obligors  could  not  set  up  the  objection  that  the  bond  was  not 
signed  by  the  surety  approved  by  the  court 

HtH  also,  that  the  appeal  was  perfect  without  any  bond. 

APPEAL  from  the  Bartholometo  Circuit  Court. 

Perkins,  J. — Complaint  for  review.  Judgment  against 
the  plaintiffs  on  demurrer  to  the  complaint. 

The  complaint  for  review  alleged  that  four  errors  oc- 
curred in  the  original  suit. 

1.  In  overruling  the  demurrer  to  the  complaint  in  that 
suit. 

2.  In  sustaining  the  demurrer  to  the  second  paragraph 
of  the  answer  in  that  suit. 

3.  In  sustaining  the  'demurrer  to  the  third  paragraph  of 
the  answer  in  that  suit. 

4.  In  rendering  judgment  for  the  plaintiff  in  that  suit 
without  hearing  evidence. 

The  first  error  alleged  does  not  exist. 

The  original  suit  was  upon  an  appeal  bond ;  that  bond 
did  not  expressly  purport  to  cover  rents,  etc.,  but  the  bond 
was  operative  to  cover  all  damages  in  the  case  by  virtue  of 
the  statute  of  the  state.  Ward  v.  Buell,  18  Ind.  104.  The 
complaint  in  the  case,  however,  did  not  suggest  the  defect 
in  the  bond,  and  was  not  as  certain  as  it  might  have 
been  in  showing  the  amount  of  damages ;  but  it  gave  the 
data  whereby,  by  calculation,  they  could  be  made  certain, 
and  no  motion  was  made  for  greater  certainty.  The  com- 
plaint, as  well  as  the  statute  under  which  the  bond  was 
taken,  as  far  as  appears,  differed  materially  from  those  in 
the  case  of  Malone  v.  McLain,  3  Ind.  532.  The  old  statute 
did  not  extend  the  operation  of  the  appeal  bond  to  cover 
rente  and  profits  where  they  were  not  mentioned. 

The  bond  in  the  case  at  bar  was  defective  in  that  partic- 
ular, but  the  legal  operation  of  it  extended  to  rents  and 
profits,  and  the  formal  defect  should  have  been  suggested 
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in  the  complaint.  It  was  not,  but  might  have  been,  on  the 
trial,  by  amendment.  The  amendment  will  be  regarded 
as  made.    10  Ind.  296 ;  2G.4H.  278. 

The  fourth  error  does  not  exist.  The  record  of  the 
original  suit  shows  that  the  cause  was  submitted  to  the 
court;  that,  upon  the  evidence  adduced,  the  court  found, 
etc.;  that  the  defendants  moved  for  a  new  trial,  on  the 
ground  that  the  finding  was  contrary  to  the  "evidence  in 
the  case ;"  and  that  the  motion  was  overruled,  etc.,  and  no 
exception  was  taken,  etc. 

The  two  remaining  errors  alleged  present  a  common 
point,  thus:  An  appeal  was  prayed  to  the  Supreme  Court, 
in  term  time,  in  a  given  suit.  The  appeal  was  allowed, 
the  penalty  of  the  appeal  bond  fixed  by  the  court,  the 
security  to  be  given  in  it  named  and  approved  by  the  court, 
and  the  time  for  the  filing  of  the  bond  specified.  A  bond 
corresponding  was  filed  in  time,  except  with  different 
surety;  the  transcript  in  appeal  was  sent  up  to  the 
Supreme  Court ;  execution  was  withheld  below,  as  though 
the  appeal  had  been  entirely  regular;  and  the  question 
now  is,  was  the  appeal  bond  void,  and  can  the  obligors  set 
up  the  objection,  on  account  of  the  bond  not  being  signed 
by  the  surety  approved  by  the  court?  This  is  not  the 
question  presented  in  Pepper  et  al.  v.  The  State,  22  Ind. 
399.  There  the  parties  defended  because  the  bond  had 
been  delivered,  to  take  effect,  in  an  imperfect  state,  with- 
out their  consent.  Here,  the  bond  was  executed  and 
delivered  by  all  the  obligors  as  a  complete  instrument,  but 
the  defense  is,  that,  they  not  being  the  obligors  approved 
by  the  court,  the  bond  is  a  nullity  for  that  reason. 

Nor  is  the  question  now  presented  the  one  decided  in 
Burke  v.  Howard,  15  Ind.  219.  In  that  case  the  bond  was 
in  accordance  with  neither  the  requirements  of  the  statute 
nor  the  consent  of  the  obligee. 

The  bond  in  question  was  not  a  part  of  the  appeal  to  the 
Supreme  Court.  That  was  perfect  without  any  bond.  The 
object  and  effect  of  the  bond  were,  or  were  intended  to  be, 
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to  stay  execution  on  the  judgment  below,  and  make  the 
appellee  secure  during  the  pendency  of  the  appeal.  The 
bond  was  for  the  individual  benefit  of  the  appellee;  and 
the  provisions  in  the  statute  requiring  the  court  to  approve 
it  in  term  time,  and  the  clerk  in  vacation,  were  inserted 
for  the  purpose  of  securing  a  good  bond  for  the  appellee, 
and  of  creating  an  arbiter  to  decide  between  the  parties 
where  they  might  not  be  able  to  agree  as  to  what,  in  the 
given  case,  was  a  good  bond;  and  the  question  is,  can  not 
the  parties  waive  the  approval  of  the  court  or  clerk  in  any 
given  case,  where  their  own  individual  interests  are  alone 
at  stake,  and  mutually  agree  upon  a  bond  ?  If  they  can, 
and  do  so,  the  bond  given  in  such  case  is  valid.  Delay  of 
execution  is  a  good  consideration  for  the  bond.  And  if 
they  can  make  such  waiver,  we  must  presume  it  was 
shown  to  have  taken  place  in  this  case,  in  the  original  suit 
on  the  bond,  as  the  evidence  is  not  in  the  record,  and  all 
presumptions  must  be  in  favor  of  the  judgment. 

We  think  the  waiver  could  be  made. 

Per  Curiam. — The  judgment  below  is  affirmed,  with 
costs. 

&  Stansifer,  for  appellant. 

Note. — A  petition  for  rehearing  was  filed  in  this  case  January  25, 1865, 
and  overruled. 


Stretch  and  Another  v.  Schenck. 

8picttic  PnrosuAHCE. — In  an  exchange  of  lands  of  equal  value,  when  no 
money  is  to  be  paid,  and  possession  is  taken  pursuant  to  the  exchange,  a 
delay  of  ten  years  is,  per  ««,  no  bar  to  a  suit  for  specific  performance  to 
compel  execution  of  deeds. 

Title  to  Bba&  Estate. — Title  to  real  estate,  originating  in  prescription,  may 
be  proTed  by  parol. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Per  Curiam. — Where  an  exchange  of  lands  is  made,  each 
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piece  being  of  equal  value  to  the  other,  so  that  no  money 
is  to  be  paid,  and  possession  of  the  several  tracts  is  taken 
pursuant  to  the  exchange,  a  delay  of  ten  years  to  pro- 
ceed to  compel  execution  of  deeds  is  not,  per  se,  a  bar  to  a 
suit  for  specific  performance. 

As  an  abstract  proposition,  it  can  not  be  laid  down  that 
title  to  real  estate  can  not  be  proved  by  parol,  because  such 
title  may  originate  in  prescription. 

In  this  case  no  objection  is  taken  in  the  brief  of  appel- 
lants to  the  instructions;  no  exception  was  taken  below 
specifically  to  the  form  of  the  judgment;  and  the  evidence 
in  the  cause  was  conflicting. 

The  judgment  below  is  affirmed  with  costs. 

Asa  Iglehari  and  Peter  Mair,  for  appellant. 

James  E.  Blythe,  for  appellee. 

Note. — A  petition  for  rehearing  was  filed  in  this  case  February  1,  1865, 
and  OTerruled. 


Moore  and  Others  v.  McMillen. 

Married  Women — Contracts. — A  married  woman  is  liable  on  necessary 
contracts  pertaining  to  her  property,  owned  separately  from  her  husband, 
said  liability  being  chargeable  on  the  income  of  her  separate  property. 

APPEAL  from  the  Steuben  Common  Pleas. 

Per  Curiam. — This  case  comes  up  on  the  evidence.  The 
jury  may  have  inferred  from  it  the  following  facts,  viz : 
that  L.  Moore,  D.  McMillen,  J.  Paul,  and  Mary  Hall,  wife 
of  James  Sail,  owned,  as  tenants  in  common,  a  flouring 
mill,  upon  which  there  was  an  incumbrance  by  way  of 
mortgage ;  that  they  jointly  borrowed  of  Peter  McMillen 
$100  to  pay  on  said  mortgage,  and  which  was  so  paid,  be- 
ing the  $100  to  recover  which  this  suit  was  brought. 

On  these  facts  the  jury  found  a  verdict  against  said  par- 
ties for  the  $100,  with  interest. 
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The  court  rendered  a  general  personal  judgment  against 
said  parties  for  the  amount  of  the  verdict.  No  exception 
was  taken  to  the  form  of  the  judgment;  no  motion  was 
made  to  have  the  judgment,  if  sought  to  be  collected  of  the 
wife,  Mary  Hall,  charged  upon  her  property.  Perhaps  a 
motion  might  have  been  sustained  for  the  entry  in  that 
form  of  the  judgment,  and,  further,  that  if  paid  by  either 
of  the  other  defendants,  her  share  of  the  judgment  to 
stand  charged,  for  the  benefit  of  that  defendant,  upon  her 
interest  in  the  mill  property.  See  Cox's  Administrator  v. 
Wood  et  al.y  20  Ind.  64.  A  married  woman  is  liable  on 
necessary  contracts  pertaining  to  her  property,  owned 
separately  from  her  husband;  said  liability  being  charge- 
able upon  the  income  of  her  separate  property.    Id. 

Judgment  affirmed,  with  five  per  cent,  damages  and  costs. 

J.  A.  WoodhvJl,  for  appellant. 

Chapin  $  Croxton,  for  appellee. 


Jenkins  and  Another  v.  Jenkins'  Administrator. 

Admucistbation — Mabbizd  Women. — Section  10,  2  G.  &  H.  486,  and  sec- 
tion 2,  2  G.  &  H.  484,  taken  together,  forbid  the  granting  of  letters  with- 
out the  husband's  consent  to  a  married  woman. 

8am*.— Sections  22  and  28,  2  G.  &  H.  491-498,  make  the  marriage  of  *feme- 
tole  administratrix  or  executrix  the  cause  of  removal,  unless  her  husband 
files  his  written  consent  to  her  continuing  as  suoh. 

Same, — The  consent,  when  given,  does  not  make  the  husband  co-administra- 
tor. The  office  remains  entire  in  the  wife,  and  she  may  sue  without  join- 
ing him. 

APPEAL  from  the  Shelby  Common  Pleas. 

Perkins,  J. — Joseph  H.  Jenkins  died,  and  his  widow, 
Martha  J.  Jenkins,  was  appointed  administratrix  of  his  es- 
tate; and,  while  sach  administratrix,  she  became  the  payee 
of  notes  executed  to  her,  in  her  representative  capacity, 
by  Henry  Jenkins  and  another.     While  thus  possessed  of 
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the  notes,  as  administratrix  of  Jenkins,  she  intermarried 
with  Joseph  Jones,  and  thus  became  Martha  J.  Jones. 
She  has  not  been  removed  from  her  office  of  adminis- 
tratrix. She  commenced  this  suit  in  her  own  name,  as 
administratrix,  being  the  sole  plaintiff. 
It  is  contended: 

1.  That  she  has  not  capacity  to  sue. 

2.  That  if  she  has,  her  husband  is  a  necessary  party  with 
her. 

One  section  of  the  probate  act  provides  that  letters 
of  administration  shall  not  be  granted  to  a  married 
woman.  Sec.  10,  2  Q.  &  H.  486.  But  another  provides, 
in  substance,  that  such  letters  shall  not  be  granted  to  a 
married  woman,  unless  her  husband  consent,  etc.  Sec.  2, 
p.  584.  The  two  sections,  taken  together,  forbid  the  grant- 
ing of  letters  without  the  husband's  consent,  and  give  him 
the  right  to  claim  that  they  be  issued  to  him,  where,  with 
his  consent,  they  might  be  issued  to  his  wife.  Sec.  10) 
supra. 

So  sections  22  and  28,  2  G.  &  H.  491-493,  make  the 
marriage  of  a  feme-sole  administratrix  or  executrix  cause 
of  removal,  unless  her  husband  file  written  consent  to  her 
continuing,  etc.    See  ex  parte  Maxwell,  19  Ind.  88. 

The  consent  required  of  the  husband,  when  given,  does 
not  make  him  a  co-administrator.  The  office  remains 
entire  in  the  wife.  She  is  the  administratrix  or  executrix, 
as  the  case  may  be,  and,  we  think,  may  sue  as  such  with- 
out her  husband  joining.  The  code  provides,  2  Gk  &  H. 
41,  that  where  the  action  concerns  her  separate  property, 
the  wife  may  sue  alone;  and  also,  Id.  87,  that  an  execu- 
tor or  administrator  may  sue  by  virtue  of  the  legal  title 
without  joining  the  beneficiary.  Now,  the  legal  title  to  the 
personal  property  of  the  deceased,  is  in  the  administratrix 
or  executrix,  in  a  case  like  the  present,  as  her  separate 
property,  as  against  her  husband. 

The  judgment  may  be  informal  in  not  expressing  that 
the  plaintiff  recover  as  administratrix,  etc.,  but  the  record 
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shows  the  true  character  of  the  judgment,  and  clerical 
errors  may  be  regarded  as  corrected  here,  and  directed  to 
be  so  regarded  below. 

Per  Curiam. — The  judgment  is  affirmed  with  one  per 
cent,  damages  and  costs. 

M.  M.  Say  and  B.  F.  Davis,  for  appellants. 

K  H.  Davis,  Cyrus  Wright,  and  John  C.  Green,  for  ap- 
pellee. 


Slatteky's  Administrator  and  Others  v.  Thi 
"Wabash  Railway  Company. 

Bivi.KOAi)  Companies — Emplotem. — A  brakeman  on  a  trail 
dot;  and  business  it  is  to  attend  a  switch,  are  engaged  in 
undertaking,  and  the  company  it  not  liable  to  one  for  ; 
by  the  negligence  of  the  Other. 

Same. — The  complaint  Hinted,  in  substance,  that  A  was 
freight-train- of  defendant,  and  was  killed  by  the  care  bei 
track  by  the  breaking  of  a  switch-pin,  which  the  com  pi 
anlfl,  knowing  it  was  insecure,  had  carelessly  left  out  of 
daya  preTioue.  There  was  no  switch-tender,  and  the  n 
switch,  and  every  thing  pertaining  to  its  security,  was  i 
of  the  McUon-boBs  and  his  hands,  who  had  nothing  to  do  with  running  the 

Held,  that  in  (he  absence  of  an  averment  that  the  company  was  negligent  in 
employing  an  incompetent  section -boss,  the  complaint  did  not  sufficiently 
state  a  case  of  negligence  against  the  company. 

APPEAL  from  the  Wabash  Court  of  Common  Pleas. 

Worden,  J. — Action  by  the  appellant  against  the  appel- 
lee to  recover  damages  for  causing  the  death  of  the  de- 
ceased, Thomas  Slattery,  who  was  in  the  employment  of  the 
company  as  a  brakeman  on  a  train  of  cars,  through  the 
alleged  negligence  and  carelessness  of  other  servants  of 
the  company. 

Demurrer  to  the  complaint  sustained,  and  judgment  for 
the  defendant.     The  plaintiff  below  appeals. 
"Vol.  XXHX— 6 
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The  following  extract  from  the  brief  of  counsel  for  the 
appellant  contains  a  sufficient  statement  of  the  case. 

"  Slatten/y  the  deceased,  was  brakeman  on  a  freight  train 
of  the  defendant,  and  was  killed  at  Keller's  station,  in  Wa- 
bash county,  by  the  hind  cars,  where  he  was,  loaded  with 
wheat  in  bulk,  being  thrown  down  an  embankment  and 
overturned,  whereby  he  was  instantly  smothered  to  death 
in  the  wheat.  The  injury  was  occasioned  by  the  breaking 
of  a  switch-pin,  which  the  company  and  its  servants  had 
carelessly  left  out  of  repair  for  days  previous,  knowing 
that  it  was  insecure.  There  was  no  switch-tender.  The 
whole  care  and  management  of  the  switch,  and  every  thing 
pertaining  to  its  security,  was  within  the  duties  of  the  sec- 
tion-boss and  hands  under  his  control.  The  switch  might 
be  left  locked  up,  and  without  receiving  any  attention  for 
^ays  and  weeks  together.  The  hands  running  the  defend- 
ant's trains  had  nothing  whatever  to  do  with  the  switch, 
and,  in  like  manner,  the  section-boss  and  his  hands  had 
nothing  to  do  with  running  the  trains.  The  labors  and 
duties  of  employees  on  the  trains  were  altogether  separate 
from  that  of  the  hands  repairing  the  road,  and  one  class 
of  employees  might  be  in  employment  if  the  other  class 
did  not  exist.  Their  duties  did  not  bring  them  into  any  co- 
operation whatever.  This  is  sufficiently  stated  in  the  com- 
plaint. The  complaint  is  besides  distinct  in  saying  that 
the  company  and  its  servants  negligently  and  knowingly 
left  the  switch-pin  out  of  repair  for  twelve  days." 

It  is  not  averred  that  the  company  was  negligent  in  em- 
ploying an  incompetent  section-boss,  and  in  the  absence 
of  such  averment,  the  complaint  does  not  sufficiently  state 
a  case  of  negligence,  as  we  incline  to  think,  against  the 
company.  Though  the  company  knew  of  the  defect  at  the 
switch,  still  it  is  not  denied  that  they  had  provided  a  com- 
petent agent  to  put  it  in  repair,  and  we  can  not  say  that 
the  facts  stated  are  such,  under  those  circumstances,  as 
make  a  case  of  negligence  against  the  company.  This  is 
the  only  point  of  any  doubt,  and  counsel  do  not  seem  to 
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rely  much  on  it  in  their  brief;  but  the  complaint  does  show 
that  the  plaintiff  in  the  case  mast  have  known  more  about 
it  than  the  company.  The  case  falls  within  Thayer  v.  The 
St.  Lotus,  etc.  Company ,  22  Ind.  26,  as  to  this  point. 

It  is  not  claimed  by  the  appellant  that  if  the  deceased 
and  the  section-boss  and  hands  under  him,  who  had  the 
control  and  management  of  the  switch,  are  to  be  regarded 
as  in  a  common  employment,  the  appellant  is  entitled  to 
recover.  In  other  words,  it  is  conceded  that  the  company 
is  not  liable  to  one  employee  for  an  injury  occasioned  by 
another  employee  engaged  in  the  same  service;  but  it  is 
claimed  that  a  brakeman  on  the  cars,  and  those  who  have 
the  care  and  management  of  a  switch,  are  not  engaged  in 
a  common  employment,  and  that  the  company  is  liable  to 
the  former  for  an  injury  occasioned  by  the  carelessness  and 
negligence  of  the  latter.  This  is  the  main  question  made 
in  the  case. 

It  may  be  observed  that,  perhaps,  the  early  cases  in  this 
court  leave  it  in  some  doubt*  whether  parties  employed,  as 
above  stated,  should  be  regarded  as  in  a  common  employ- 
ment. GUlentoater  v.  The  Madison  and  Indianapolis  Bail- 
road  Company,  6  Ind.  839 ;  Fitzpatrick  v.  The  New  Albany 
and  Salem  Railroad  Company,  7  Ind.  436.  But  the  later 
cases  in  this  court  and  elsewhere  leave  no  doubt  on  this 
subject.  They  very  clearly  establish  the  point  that  a 
brakeman  on  the  train,  and  one  whose  business  and  duty 
it  is  to  attend  a  switch,  are  engaged  in  the  same  general 
undertaking;  and  that  the  company  is  not  liable  to  one  for 
an  injury  caused  by  the  negligence  of  the  other.  The  Ohio 
and  Mississippi  Railroad  Company  v.  TindalL,  13  Ind.  366 ; 
Wilson  v.  The  Madison,  etc.  Railroad  Company,  18  Ind.  226, 
and  authorities  there  cited.  In  a  late  case  in  New  York, 
the  following  proposition  is  announced:  "Neither  is  it 
necessary,  in  order  to  bring  a  case  within  the  general  rule 
of  exemption,  that  the  servants — the  one  that  suffers  and 
the  one  that  causes  the  injury — should  be  at  the  time 
engaged  in  the  same  operation  or  particular  work.    It  is 
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enough  that  they  are  in  the  employment  of  the  same 
master,  engaged  in  the  same  common  enterprise,  both 
employed  to  perform  duties  and  services  tending  to  accom- 
plish the  same  general  purposes,  as  in  maintaining  and 
operating  a  raUroad,  operating  a  factory,  working  a  mine, 
or  erecting  a  building.  The  question  is  whether 

♦hey  are  under  the  same  general  control/ '  Wright  v.  New 
York  Central  Railroad  Company,  25  N.  T.  662,  565. 

We  make  an  extract  from  another  case  recently  decided: 
"  In  this  use  of  the  term  common  duty  or  common  service, 
applied  to  the  employees  of  a  railroad  company,  in  con- 
ducting active  business  upon  the  road,  servants  somewhat 
disconnected  in  their  respective  duties  are  necessarily 
included.  But  this  want  of  immediate  connection  in  theii 
respective  duties  will  be  found  to  obtain  even  if  the  use  of 
the  term  should  be  restricted  so  as  to  embrace  only  the 
operatives  upon  the  same  train.  The  respective  duties  of 
those  assigned  to  different  positions  upon  the  train  will  be 
found,  to  a  great  extent,  necessarily  independent  of  each 
other ;  and  yet  the  carelessness  of  any  one  may  often  be 
fatal  to  other  servants,  on  the  same  train,  having  no  con- 
trol over  the  delinquent,  and  in  full  discharge  of  their  own 
duties.  '  And  yet  the  most  limited  application  of  the  rule 
must  necessarily  embrace  such  cases.  While,  therefore,  it 
can  not  properly  be  said  of  any  particular  duty  appertain- 
ing to  the  service  of  a  single  employee  upon  the  train,  that 
the  other  employees  upon  the  train  .are  his  co-servants, 
engaged  in  the  discharge  of  that  duty  as  a  common  duty, 
tbey  may  all  properly  be  regarded  as  fellow-servants  in  the 
common  service  of  operating  the  road.  And,  in  this  sense, 
those  employed  in  facilitating  the  running  of  the  trains, 
by  ballasting  the  track,  removing  obstructions,  and  those 
employed  at  stations,  attending  to  switches,  and  other 
'duties  of  a  like  nature  upon  the  road,  as  well  as  those 
upon  the  trains  operating,  may  all  be  well  regarded  as 
fellow-servants  in  the  common  service."    Manvitte  v.  The 
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Cleveland  and  Toledo  Bailroad  Company,  11  Ohio  S.  R. 
417-425. 

Per  Curiam. — The  judgment  below  is  affirmed,  with 
costs. 

John  U.  Pettit,  for  appellant. 

W.  Z.  Stuart,  for  appellee. 

Counsel  for  appellant  argued:  When  the  duties  of  servants  belong  in 
fact  to  different  employments,  the  company  is  liable  for  an  injury  done  one 
servant  by  the  negligence  of  another.    6  Ind.  845;  6  Ind.  206 ;  7  Ind.  436. 

Counsel  for  appellee,  contra.  PriesUy  v.  Fowler,  8  Meeson  and  Welsby,  1 ; 
Wigman  v.  Jay  5  Exchequer  Reports,  834;  Hutchinson  v.  York,  etc.  Railroad 
Con  6  Railway  Cases,  440;  Seymour  v.  Maddox,  5  Eng.  L.  and  E.  Rep.  265} 
TareweU  v.  Burton,  etc.  Railroad  Con  4  Metcalf,  49;  Hays  v.  Western  Rail- 
road Oo^  8  Cush.  270;  Brown  v.  Maxwell,  6  Hill,  592;  Conn  v.  Syracuse,  etc. 
Railroad  Company,  1  Selden,  492;  Bryan  y.  The  Cumberland  Valley  Railroad 
Cbn  23  Penn.  384;  Henm  v.  The  Illinois  Central  Railroad  Co.,  15  111.  Rep. 
550;  Redfield  on  Railways,  386;  Ohio  and  Mississippi  Railroad  Co.  v.  TindaU, 
13  Ind.  366 ;    Wilson  y.  The  Madison  Railroad  Co^  18  Ind.  226. 


Wheat  v.  Catterlin. 

Replevin — Verdict. — A  verdict  "for  defendants"  in  replevin  is,  in  effect, 
a  finding  that  plaintiff  unlawfully  took  the  property,  and  that  defendants 
are  entitled  to  the  possession,  and  shows  a  breach  of  the  replevin  bond 
to  prosecute  the  action  with  effect. 

Practice — Amendment. — Where  the  proceedings  in  an  aotion  of  replevin 
were  reviewed  and  corrected  during  the  pendency  of  an  action  on  the 
bond,  the  court,  in  the  ezeroise  of  its  discretion,  had  the  right  to  allow  the 
proceedings  and  judgment  on  review  to  be  added  as  an  amendment  in  a 
supplementary  complaint  in  the  action  on  the  bond. 

APPEAL  from  the  Clinton  Circuit  Court. 

This  was  an  action  by  Catterlin  against  Benjamin  D. 
Wheat,  John  Hamilton,  and  Jesse  Tennam,  upon  a  replevin 
bond.  The  complaint  alleges  these  facts:  Catterlin,  on 
June  80, 1858,  recovered  a  judgment  in  said  Circuit  Court 
against  one  William  Hamilton  for  f  330.66.  On  the  1st  of 
July  then  next  following,  an  execution  was  issued  on  said 


86  SUPREME  COURT  OF  ETOIANA. 

Wheat  v.  Catterlin. 

judgment,  directed  to  one  -Armanfroirt,  the  sheriff  of  CKn- 
fon  county,  who  levied  the  same  on  certain  personal  prop- 
erty of  Hamilton,  the  execution  defendant,  which  levy 
was  made  by  the  direction  of  Catterlin.  On  September  21, 
1858,  Benjamin  D.  Wheat  and  John  Hamilton  brought 
their  action  of  replevin,  in  said  court,  against  Catterlin  and 
Armantrout,  to  recover  the  property  so  levied  on,  which 
property  was,  by  virtue  of  process  directed  to  the  coroner 
of  said  county,  seized  by  him,  and  delivered  to  Wheat  and 
Hamilton,  the  then  plaintiffs  in  replevin ;  and  thereupon 
Wheat,  Hamilton,  and  Tennam  executed  the  bond  now  in 
suit,  whereby  they  undertook  and  promised  to  "  prosecute 
their  said  action  of  replevin  with  effect  and  without  delay, 
and  return  the  property  in  controversy  to  Catterlin  and 
Armantrout,  if  return  thereof  should  be  adjudged  by  the 
court;  and  that  they  would  pay  to  them,  Catterlin  and 
Armantrout,  all  and  such  sum  or  sums  of  money  as  they 
might  recover  in  said  action,"  etc.  To  this  action  of  re- 
plevin Catterlin  and  Armantrout,  the  then  defendants, 
appeared.  There  was  a  trial,  in  which  the  jury  rendered 
a  verdict  in  these  words:  "We,  the  jury,  find  for  the 
defendants."  Upon  the  verdict  thus  rendered,  the  court 
gave  judgment  in  favor  of  the  defendants,  and  against 
Wheat  and  Hamilton,  the  then  plaintiffs,  for  costs.  It  is 
averred  that  Wheat  and  Hamilton  have  not,  nor  has  either 
of  them,  at  any  time,  returned  said  property,  or  any  part 
thereof,  to  Catterlin  and  Armantrout,  or  either  of  them;  that 
the  same  was,  at  the  time  it  was  taken  by  Wheat  and  Ham- 
ilton worth  $1,000 ;  and  that,  by  reason  of  the  taking  of  said 
property  by  them,  and  their  failure  to  return  the  same  as 
aforesaid,  Catterlin  has  been  prevented  from  collecting  his 
judgment  against  William  Hamilton,  etc.,  which  judgment 
remains  in  full  force,  etc.  Defendants  in  this  suit  de- 
murred to  the  complaint;  but  their  demurrer  was  overruled, 
and  they  excepted.  They  then  answered  by  a  denial  and 
three  special  paragraphs.  The  second  and  third  make  no 
point  in  the  case,   and  will  not,  therefore,  be  further 
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noticed.  The  fourth  paragraph  avers  that  the  jury  try- 
ing the  issue  in  the  replevin  suit  rendered  simply  a  ver- 
dict for  the  defendants  in  that  suit  in  these  words :  "  We, 
the  jury,  find  for  the  defendants;"  and  did  not  find  the 
property  in  the  plaintiffs  or  defendants,  nor  did  they  find 
or  assess  the  value  thereof,  etc.,  wherefore,  etc.  To  this 
paragraph  there  was  a  demurrer  overruled,  and  the  plain- 
tiffs excepted.  On  motion,  the  cause  was  continued,  and 
was  so  continued  at  three  successive  terms  of  said  court, 
until  the  June  term  thereof,  1861,  at  which  term  the 
plaintiffs  asked  and  obtained  leave  to  file  a  supplement- 
ary complaint,  wherein  they  allege  "  that  after  the  pro- 
ceedings in  said  action  of  replevin  as  mentioned  in 
the  original  complaint — viz:  at  the  April  term,  1861 — the 
same  court  (on  the  complaint  of  Catterlin  and  Armantrout, 
after  due  notice  to  Wheat  and  Hamilton,  and  after  both 
parties  had  appeared,  and  waived  a  jury)  reviewed  its 
judgment  and  proceedings  in  the  replevin  suit;  and  there- 
upon found  that  the  property  mentioned  in  the  original 
complaint,  as  having  been  seized  at  the  suit  of  Wheat  and 
Hamilton,  was  worth  $1,300,  and  that  Catterlin  and  Arman- 
trout  had  sustained  damages  to  the  amount  of  $10  for  the 
taking  and  detention  thereof.  Upon  this  finding,  the 
court  rendered  judgment  for  the  return  of  said  property; 
also,  for  the  damages  aforesaid,  and  for  costs,  etc.  And 
further,  in  the  supplementary  complaint,  it  is  averred  that 
Wheat  and  Hamilton  have  wholly  neglected,  and  refused 
to  return  the  property  and  pay  the  judgment  for  damages, 
etc.  Defendants  demurred  to  this  supplementary  com- 
plaint. Pending  the  submission  of  the  demurrer,  the 
plaintiffs  by  leave,  etc.,  further  amended.  This  amend- 
ment is,  in  substance,  a  recital  of  the  original  and  supple- 
mentary complaints,  and  will  not,  therefore,  be  set  out  in 
detail.  Defendants  then  refiled  their  demurrer  to  the 
amended  complaint,  which  demurrer  was  overruled,  and 
thereupon  they  answered:  1.  By  a  denial.  2.  That  the 
cause  of  action  set  forth  in  the  complaints  did  not  accrue 
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before  the  commencement  of  this  suit,  for  this,  that  the 
judgment  in  replevin  as  alleged  in  the  original  complaint 
shows  no  breach,  nor  was  any  breach  of  the  conditions 
of  the  bond  made  the  foundation  of  this  action,  and  that 
the  proceedings  and  judgment  had  in  review  were  had 
long  after  the  commencement  of  the  present  suit,  etc. 
Demurrer  to  this  second  paragraph  sustained,  and  defend- 
ants excepted.  The  issues  were  submitted  to  the  court, 
who  found  for  the  plaintiffs  $451 ;  and,  having  refused  a 
new  trial,  rendered  judgment,  etc. 

As  we  have  seen,  the  original  verdict  in  the  action  of  re- 
plevin was  simply  for  the  defendants ;  did  not  find  the  value 
of  the  property  replevied ;  nor  did  the  judgment  in  that 
action  award  a  return.  Hence  it  is  argued  that,  when  the 
present  suit  was  commenced,  the  obligees  in  the  bond  had 
no  cause  of  action,  and  that  the  proceedings  and  judgment 
on  review,  having  occurred  after  this  suit  was  commenced, 
were  improperly  allowed  as  an  amendment  to  the  original 
complaint,  because  that  amendment  constituted  a  cause  of 
action,  accruing  after  the  commencement  of  the  suit.  "We 
do  not  concur  in  this  reasoning.  The  verdict  in  replevin 
was  for  the  defendants.  This  was  in  effect  a  finding 
that  Wheat  and  Hamilton  unlawfully  took  the  property ; 
and  that  Catterlin  and  Armantrout  were  entitled  to  pos- 
sess it;  and  thus  there  was  shown,  by  the  verdict,  a 
breach  of  the  bond ;  because  there  was  a  failure  to  prose- 
cute the  "action  of  replevin  with  effect."  9  Ind.  514;  12 
Ind.  404.  The  verdict,  it  is  true,  did  not  authorize  a 
judgment  for  a  return ;  still,  the  original  complaint  on  the 
bond  contained  a  cause  of  action,  and,  in  the  absence  of 
the  amendment,  the  plaintifis  in  replevin  would  have 
been  entitled  to  damages ;  but  what,  in  such  case,  would 
have  been  the  measure  of  the  damages  is  not  now  an  im- 
portant inquiry;  indeed,  the  main  question  to  settle  is, 
was  the  amendment  correctly  allowed  ?  "We  do  not  per- 
ceive any  reason  why  the  proceedings  in  the  action  of  re- 
plevin could  not  be  reviewed  and  corrected  during  the 
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pendency  of  the  action  on  the  bond;  and  being  so  re- 
viewed and  corrected,  it  seems  to  us  that  the  court,  in 
the  exercise  of  its  discretionary  power,  had  the  right  to 
allow  the  proceedings  and  judgment  on  review  to  be 
added,  by  supplementary  complaint,  as  an  amendment  to 
the  original  complaint.  The  amendment  thus  allowed 
was  evidently  consistent  with  a  just  determination  of  the 
action  on  the  bond,  and  did  not  "  substantially  change  the 
claim "  set  up  in  the  original  complaint.  2  G.  &  H.  118, 
sec.  99.  For  aught  that  appears  in  the  record,  the  merits 
of  the  case  have  been  properly  tried  and  determined,  and 
the  result  is,  the  judgment  must  be  affirmed. 

Per  Curiam. — Judgment  affirmed,  with  five  per  cent, 
damages,  cost,  etc. 

R.  P.  Davidson,  for  appellants. 

James  N.  Simms  and  McDonald  ft  Roache,  for  appellee. 


Whelchell  v.  The  State. 

Murder — Indictmrnt. — It  is  not  absolutely  necessary  that  the  part  of  the 
body  struck  by  the  ball  should  be  specified  in  an  indictment  for  murder. 
OardeU  y.  The  State,  22  Ind.  1,  followed. 

Sams — Aidihq  and  Abetting. — As  to  counts  for  aiding  and  abetting,  see 
opinion. 

New  Trial — Misbehavior  of  a  Juror. — The  misbehavior  of  a  juror,  to  be 
ground  for  new  trial,  must  be  gross,  and  probably  have  injured  the  com- 
plaining party. 

Instructions.— irmcA  v.  The  State,  12  Ind.  670;  and  Polk  v.  The  State, 
19  Ind.  170,  followed. 

Witness. — A  defendant  is  not  a  competent  witness  in  his  own  behalf  in  a 
criminal  case. 

APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam. — An  indictment  was  found  against  Davis 
W.  Whelchett  for  the  murder  of  William  JSshleman.  Under 
the  decision  in  Cardell  v.  The  Stale,  22  Ind.  1,  we  think  the 
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first  count  in  the  indictment  was  good.  It  was  not  abso- 
lutely necessary  that  the  part  of  the  body  struck  by  the 
ball  should  be  specified.  The  indictment  contained  a  sec- 
ond count  against  Lewis  Elliston,  as  an  aider  and  abettor. 
This  count  we  think  was  good.  See  as  to  counts  for  aid- 
ing, etc.,  Ulmer  v.  The  State,  14  Ind.  52 ;  United  States  v. 
Mills,  7  Peters'  Rep.  188;  United  States  v.  Lanber,  6 
McLean,  598.  Whelchett  was  convicted  and  sent  to  prison 
for  life.  The  defendants  were  tried  separately.  The  de- 
fendant Elliston  was  a  witness  against  Whelchett  on  the 
trial  of  the  latter.  It  was  sought  to  corroborate  him,  and 
a  question  arises  as  to  the  corroboration  in  this  case. 

Elliston  states  that  he  and  the  deceased  were  hunting; 
that  Whelchett  accidentally  joined  them  in  the  hunt.  All 
had  guns.  He  says,  in  the  night,  while  they  were  all  by 
a  camp-fire  together,  Whelchett  shot  Esfdeman;  gave  him, 
Elliston,  $250,  being  half  the  money  found  on  Eshleman's 
body;  buried  the  body;  burned  the  clothes  stripped  from 
it;  hid  Esfdeman9 s  gun,  etc.;  when  the  two  left  for  their 
homes. 

Eshleman's  body  was  found,  as  described  by  Elliston; 
and,  as  he  admits  he  was  present  and  witnessed  the  mur- 
der and  the  disposition  of  the  dead  body,  he  of  course 
could  point  out  those  circumstances  accurately;  and  the 
finding  of  those  facts  to  be  as  he  related  them  would  cor- 
roborate his  statement,  as  against  himself,  that  he  wit- 
nessed the  murder.  But  no  person  saw  Whelchett  in  com- 
pany with  Elliston  and  Eshleman,  either  during  the  day 
preceding,  or  during  the  night  of  the  murder ;  no  marks 
about  him  tend  to  connect  him  with  it,  while  Elliston  and 
Esfdeman  were  seen  together  during  the  day,  and  at  the 
camp,  where  the  murder  was  committed,  during  the 
night;  and  marks  connect  Elliston  with  the  murder,  such 
as  having  Eshleman's  money,  the  wound  by  the  bullet 
which  caused  Eshleman's  death  being  such  as  would  have 
been  made  by  the  bullet  used  in  Elliston9 s  rifle,  etc. ;  and 
the  question  is,  not  whether  Esfdeman  is  dead,  etc.;  but 
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who  killed  him?  Circumstances  indicate  Elliston;  but 
he,  by  his  words,  charges  that  Wkelchell  did  the  deed, 
Now,  that  is  the  charge  against  WhelcheU  by  Elliston ;  and 
any  thing  that  tends  to  corroborate  him  in  that  charge  is 
proper  evidence  against  Whelchdl.  Suppose  Elliston  had 
testified  to  his  age,  and  a  witness  had  been  called  to  cor- 
roborate him  as  to  that?  Misbehavior  of  a  juror  was  al- 
leged as  a  ground  for  a  new  trial.  Following  the  case  of 
Harrison  v.  Price,  22  Ind.  165,  we  think  the  misbehavior 
not  such  as  entitled  the  appellant,  for  that  cause  alone,  to 
a  new  trial.  The  misbehavior,  to  amount  to  cause  foi?  a 
new  trial,  must  be  gross,  and  probably  have  injured  the 
complaining  "party.  The  evidence  is  in  the  record ;  we 
have  carefully  perused  and  re-perused  it,  and  it  has  left  on 
our  minds  a  deep  feeling  of  doubt  as  to  the  guilt  of  the 
accused,  Wkelchell ;  yet,  were  the  instructions  of  the  court 
unobjectionable,  we  might  not  feel  at  liberty  to  express  a 
dissent  from  the  conclusion  of  the  jury.  But  the  instruc- 
tions are  against  the  law  as  laid  down  by  this  court  in  the 
case  of  French  v.  The  State,  12  Ind.  670 ;  and  in  that  of 
Polk  v.  The  State,  19  Ind.  170. 

A  defendant  in  a  criminal  case  is  not  a  competent  wit- 
ness in  his  own  behalf.    Hoagland  v.  The  State,  17  Ind.  488. 

The  judgment  is  reversed,  and  warden  of  state  prison 
will  be  notified  to  return  prisoner  to  jail  of  Howard  county, 
to  await  another  trial. 

John  Green,  for  appellant. 

J*.  A.  Harrison,  for  appellee. 


Sumner  v.  Coleman. 

Pbiob.  Equities.— In  1882,  A  settled  on  a  tract  of  land  as  a  pre-emptioner, 
and  made  improvements  as  required  by  the  pre-emption  law.  He  and  thoso 
claiming  under  him  have  eter  since  been  in  possession.  In  October,  1882, 
after  A  had  settled  on  the  land  and  made  improvements,  the  United  Stale* 
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made  a  treaty  with  the  Pottawatomie  Indians,  in  which  she  agreed  to  select 
and  conyey  some  one,  but  no  particular  section  to  the  chief  of  the  tribe, 
after  it  had  been  surveyed.  In  1835,  the  administration  determined  that 
the  Indian  reservations  must  be  located  on  lands  not  claimed  by  pre-emp- 
tioners.  In  1836,  the  location  was  made  for  the  chief,  embracing  the  land 
claimed  by  A,  and  on  which  he  resided.  In  1889,  the  administration  set 
aside  the  location  so  far  as  it  embraced  the  tract  in  question,  and  in  1848 
issued  a  patent  to  A  upon  his  making  proof  of  his  claim. 
Held,  that  A  has  a  prior  equity,  and  a  right  to  the  legal  title. 

* 

APPEAL  from  the  Benton  Circuit  Court. 

Perkins,  J. — The  facts  of  this  case  may  be  learned 
mostly  from  the  cases  of  Verden  v.  Coleman,  4  Ind.  457;  S. 
C.  10  Ind.  552;  and  Sumner  v.  Coleman,  20  Ind.  486.  But 
the  point  now  presented  has  not  before  been  decided  by 
this  court.  That  question  is,  who  acquired  the  title  from 
the  United  States  to  the  south-west  fractional  quarter  of 
section  31,  in  township  26,  north  of  range  9  west,  in  In- 
diana? "Was  it  Hannaniah  Hewitt,  or  the  Indian  chief, 
Tojpenehe  f 

In  1832,  the  legal  title  was  in  the  United  States.  In  the 
early  part  of  that  year,  Hewitt  settlpd  on  the  land  as  a  pre- 
emptioner,  made  improvements  as  required  by  the  pre- 
emption law ;  and  he  was  a  person  falling  within  the  class 
entitled  to  acquire  pre-emption  rights.  He,  and  those 
claiming  under  him,  have  ever  since  been  in  possession  of 
the  land.  He  made  proof  of  his  claim  as  a  pre-emptioner ; 
it  was  recognized  by  the  administration  at  Washington ;  and 
a  patent  was  issued  to  him  by  the  United  States,  in  August, 
1853. 

In  October,  1832,  after  Hewitt  had  settled  and  made 
an  improvement  on  the  fractional  quarter  section  in 
question,  the  United  States  made  a  treaty  with  the  Potta- 
watomie Indians,  in  which  she  agreed  to  select  and  convey, 
after  the  lands  should  be  surveyed,  to  the  chief  of  the 
tribe,  Topenehe,  some  one,  but  no  particular,  section  of 
land. 

In  1835,  it  appears  by  documents  in  the  record,  the 
administration  at  Washington  determined  that  Indian  re- 
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servations  must  be  located  on  lands  not  settled  on  by  those 
seeking  to  appropriate  them  under  pre-emption  claims,  and 
that  locating  agents  should  be  so  instructed. 

In  1836  or  1837,  one  Douglass  made  the  location  for  To- 
penehe  under  the  treaty  above  named,  embracing  the  south- 
west fractional  quarter  of  section  31  now  in  question,  of 
which  Hewitt  was  in  possession  as  a  pre-emption  claimant. 
It  would  seem  from  Stoddard  v.  Chambers,  2  How.  U.  S. 
Rep.  284,  that  if  a  patent  had  issued  to  Topenehe,  the 
court  might  have  set  it  aside.    See,  also,  1  Ind.  Rep.  839. 

In  1839,  the  administration  at  Washington  set  aside  the 
location  made  by  Douglass,  so  far  as  it  embraced  the  above- 
named  fractional  quarter  settled  on  by  Hewitt,  both  be- 
cause Douglass  had  located  it  in  violation  of  instructions, 
and  because  it  invaded  a  recognized  right  of  title  in 
Hewitt;  and  in  1843,  as  has  been  said,  a  patent  was  issued 
to  Hewitt  for  the  land.  In  deciding  upon  conflicting  titles 
derived  directly  from  the  state  or  the  United  States,  the 
rules  of  law  applied  between  individuals  as  to  fraud,  mis- 
take, prior  equities,  etc.,  are,  as  a  general  rule,  applicable ; 
and  it  seems  to  us  that  Hewitt  has  in  this  the  prior  equity, 
is  entitled  to  the  legal  title,  and  that  it  is  the  duty  of  the 
court  to  declare  the  location  made  by  Douglass,  so  far  as  it 
covered  the  land  in  question  in  this  suit,  void  as  to  Hewitt. 

The  case  is  simply  this :  The  United  States  owns  a  large 
tract  of  land ;  she  agrees  that  Topenehe  shall  be  a  tenant  in 
common  with  her  as  to  one  section  of  that  land  without 
right  of  possession  till  after  partition,  and  with  no  power 
or  voice  in  the  matter  of  partition,  but  with  only  the  right  to 
be  a  passive  recipient  of  such  section  as  the  administration 
shall  set  off.  In  the  mean  time,  the  United  States  says  to 
her  citizens  of  a  specified  class,  go  and  select  tracts  of  a 
given  size  out  of  this  large  tract  above  mentioned,  spend 
money  on  them,  locate  your  families  on  them,  etc.,  and  of 
those  particular  tracts  you  shall  have  the  right  to  the  con- 
veyance of  the  title.  Hewitt  moves  his  family,  and 
invests  money  upon  a  selected  piece  of  land,  under  this 
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law.  Afterward,  by  accident,  mistake,  or  design,  this 
tract  of  Hewitts  is  selected  for  Topenehe.  The  selection 
is  in  pursuance  of  no  equity  attaching  to  that  particular 
piece  in  favor  of  Topenehe.  It  is  in  violation  and  abroga- 
tion of  an  equitable  title  in  Hewitt.  It  is  an  attempt  to 
divest  a  vested  right  and  title  to  property  held  adversely, 
at  the  time  of  the  selection  for  Topenehe.  It  was  a  void 
selection,  or  at  least  a  voidable  one,  and  it  was  avoided 
by  the  authorities  at  Washington. 

A  treaty  granting  or  reserving  a  given  tract  of  land 
might  operate  to  transfer  at  once  the  legal  title  to  such 
tract.  And,  where  a  treaty  granted  or  provided  for  reserv- 
ing some  tract  to  be  determined  by  a  location,  we  do  not 
deny  that  a  legal  location,  made  pursuant  to  the  treaty, 
might  relate  back  to  the  date  of  the  treaty,  and,  with  the 
treaty,  complete  the  title.  For  examples  of  such  relation, 
in  cases  other  than  by  treaty,  see  Doe  v.  Horn,  1  Ind.  864; 
Bellows  v.  McGinnis,  17  Ind.  64;  22  Ind.  55,  468;  12  Ind. 
434;  10  Ind.  417.  For  cases  where  intervening  circum- 
stances affected  the  question  of  relation,  see  7  Blackf.  437 ; 
1  Blackf.  127;  1  Ind.  462,  468;  20  Ind.  432.  See  also 
Landes  v.  Brandt,  10  How.  U.  S.  Rep.  348. 

In  the  case  at  bar,  though  Hewitt  might  have  been  a 
trespasser  when  he  entered,  it  having  been  just  before  the 
treaty  extinguishing  the  Indian  title,  still  his  occupancy 
afterward  was  recognized  by  the  administration  as  having 
been  legal  as  a  pre-emptioner,  and  as  giving  him  the  equit- 
able rights  of  such  a  person,  which  equitable  rights  were 
older  than  the  title  of  Topenehe,  whose  title  could  not  vest 
in  the  land  in  question  till  a  legal  location ;  and  such  a 
location  could  not,  as  we  think,  be  made  as  against  Hew- 
itt's prior  equity.  See  the  following  authorities,  which, 
we  think,  sustain  the  view  we  have  taken,  14  How.  U.  S. 
Rep.  377;  9  Id.  814;  24  Id.  894;  Id.  357;  15  Pet.  401; 
Brightly  Dig.  462,  et  seq.;  8  Cal.  Rep.  870. 

Douglass9  location,  on  Hewitt's  equitable  title,  may  be 
regarded  as  void.    Public  policy  forbids  that  all  the  lands 
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acquired  by  a  treaty  should  be  closed  to  pre-emption  rights 
till  an  Indian  reservation  is  selected. 

With  ns  this  is  the  point.  In  1836, 1837,  when  Douglass 
made  his  selection  for  Topenehe,  Hewitt  was  a  pre-emp- 
tioner  on  a  part  of  the  land  selected,  so  recognized  by  the 
executive  department  of  the  government,  and  that  being 
so,  his  equity  in  that  land  is  earlier  and  superior  to  that  of 
Topenehe;  one  that  the  location  by  Douglass  could  not 
divest.  If  we  are  wrong  in  this,  we  are  wrong  in  our 
decision.  The  treaty  was  not  a  step  with  reference  to  the 
title  to  the  particular  land  now  in  question. 

Per  Curiam. — Judgment  affirmed,  with  costs. 

Dan.  Mace  and  McDonald  $  Roache*  for  appellant. 

Barbour  $  Eowland,  for  appellee. 

Note. — A  petition  for  rehearing  was  filed  in  this  case  on  the  4th  day  of 
January,  1865,  and  OTerruled. 


Armstrong  v.  The  Stats. 

Common  Pleas  Court — Criminal  Jurisdiction. 

APPEAL  from  the  Scott  Common  Pleas. 

Per  Curiam. — The  record  shows  that  in  this  case  the 
court  had  no  jurisdiction,  the  prosecution  and  conviction 
being  for  a  felony,  and  the  defendant  not  being  in  custody, 
etc.,  at  the  time  the  original  affidavit  and  information  were 
filed  against  him.  The  information  alleges,  the  defendant 
was  in  custody,  but  the  record  shows  the  falsity  of  the 
allegation. 

The  judgment  is  reversed,  and  warden  of  penitentiary 
will  be  notified  to  return  Armstrong  to  the  jail  of  Scott 
county,  for  further  orders. 

J.  Y.  Allison,  for  appellant. 
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"Wood  v.  Sandford. 

Title  to  Real  Estate. — In  1889  A  mortgaged  a  tract  of  land  to  secure 
debts.  In  1844  judgment  was  rendered  against  Mm,  and  the  land  sold  on 
execution  issued  thereon.  The  sheriff  made  a  deed  to  the  purchaser  in 
1847,  and  the  purchaser  conveyed  to  B  the  same  day,  who  took  possession. 
In  1846,  the  mortgage  made  in  1839  was  foreclosed,  the  lanjd  sold,  and  A 
and  another  became  purchasers.  In  1858  the  purchasers  conveyed  to  A, 
in  pursuance  of  a  verbal  agreement  between  him  and  the  mortgagee,  by 
which  he  was,  upon  payment  of  decree  and  costs,  to  have  conveyance  of 
the  land.    A  sued  B  to  recover  the  land. 

Held,  that  if  A  relied  upon  any  irregularity  in  the  sale  under  execution,  he 
was  barred  by  the  statute  of  limitations. 

Held,  also,  that  any  right  of  action  A  may  have  had  for  the  land  was 
destroyed  by  the  foreclosure  of  the  mortgage. 

Held,  also,  that  the)  parol  agreement  between  A  and  the  mortgagee  did  not 
affect  the  rights  of  the  parties. 

APPEAL  from  the  Elkhart  Circuit  Court. 

Hanna,  J. — This  was  a  suit  to  recover  possession  of  two 
certain  tracts  of  land,  commenced  by  the  appellee  on  the 
4th  day  of  June,  1858.  Answer,  general  denial;  and, 
second,  specially  setting  forth  the  title  by  which  the 
defendant  claimed.  Reply,  in  denial  of  said  second  para- 
graph of  the  answer.  Trial,  finding,  and  judgment  for 
the  plaintiff  below  for  one  tract  of  the  land,  and  for  the 
defendant  for  the  other.  Each  party  moved  for  a  new 
trial,  which  motions  were  overruled,  and  judgments.  The 
defendant  took  a  bill  of  exceptions,  and  appealed  to  this 
court.  He  filed  a  single  reason  for  a  new  trial;  namely, 
that  the  finding  was  not  sustained  by  sufficient  evidence, 
and  was  against  law.  The  assignment  of  errors  corre- 
sponds with  the  reason  filed  for  a  new  trial. 

The  defendant,  Wood,  traced  his  title  to  plaintiff,  and 
based  it  upon  a  judgment  against  said  plaintiff  of  the 
March  term,  1841,  of  the  Elkhart  Circuit  Court;  an  exe- 
cution issued  June  3, 1844,  and  the  return  thereof  of  the 
sale  of  said  property  August  8,  1844;  the  sheriff's  deed, 
October  20,  1847;  the  deed  of  the  purchaser  at  sheriff's 
sale  to  defendant  October  20, 1847. 
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Wood  took  possession  of  the  tract  of  land  awarded  him 
by  the  court  in  this  suit  soon  after  he  purchased  it.  The 
evidence  is  somewhat  contradictory  as  to  when  he  got 
possession  of  the  other  tracts,  but  tends  to  show  that  it 
was  but  a  short  time  before  this  suit  was  instituted. 

The  plaintiff  showed  title  to  said  lands  in  1839,  and  that 
at  that  time  he  mortgaged  the  tract  which  he  recovered  be- 
low, with  other  lands,  to  secure  debts ;  that  said  mortgage 
was  foreclosed  in  1846,  and  said  tract,  with  othera  contained 
in  said  mortgage,  sold,  and  the  mortgagee,  together  with 
another  person,  became  purchasers  of  said  lands  October 
27,  1846;  and  that,  October  29,  1858,  said  purchasers 
conveyed  said  lands  to  said  plaintiffs.  It  was  also  shown 
by  the  testimony  of  said  plaintiff  that,  by  an  agreement 
between  him  and  said  mortgagee,  he  was,  if  he  should  pay 
the  debt  and  interest  for  which  said  mortgage  was  fore- 
closed, to  be  entitled  to  the  conveyance  which  was  after- 
ward made,  in  pursuance  to  said  agreement,  in  1853. 

Upon  these  facts  the  appellant  insists : 

First — That  the  plaintiff  below,  the  appellee  here,  was 
barred  of  the  action  which  he  brought  by  the  statute  of 
limitations,  viz : 

"  Sec.  211.  The  following  actions  shall  be  commenced, 
within  the  periods  herein  prescribed,  after  the  cause  of 
action  has  accrued,  and  not  afterward.5'  Third — For  the 
recovery  of  real  property,  sold  on  execution,  brought  by 
the  execution  debtor,  his  heirs,  or  any  person  claiming 
under  him,  by  title  acquired  after  the  date  of  the  judgment, 
within  ten  years  after  the  sale."    2  (J.  &  H.  158. 

Appellant  insists  that  the  facts  of  this  case  bring  it  within 
this  provision ;  that  is,  the  said  appellee  was  the  execution 
defendant;  the  land  was  sold  in  1844  on  execution;  the 
deed  made  in  1847 ;  this  suit  commenced  in  1858. 

If  the  cause  of  action  accrued  to  the  plaintiff*  either  at 

the  date  of  sheriff's  sale  or  at  the  time  he  executed  a  deed, 

there  may  be  much  force  in  the  position  assumed ;  but  if 

the  cause  of  action  did  not  accrue  until  the  land  was 
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transferred  to  appellee  by  the  deed  of  1853,  then  the  point 
is  not,  perhaps,  well  taken. 

If  the  plaintiff  bases  his  right  to  recover  on  supposed 
title  remaining  in  him,  because  of  irregularities  in  the 
legal  proceedings  resulting  in  the  transfer  to  Woody  then 
it  would  seem  that  the  statute  quoted  fixes  the  time  at 
which  his  cause  of  action  accrued,  namely,  at  the  date  of 
the  sale ;  and,  therefore,  any  such  supposed  right  of  action 
would  be  barred. 

As  no  abstract  of  title  was  filed  or  demanded,  we  are 
not,  by  that  means,  informed  upon  what  he  relied.  He 
presented  the  mortgage,  the  proceedings  under  it  in  fore- 
closure, the  deed  to  the  purchasers,  and  from  them  to 
himself,  as  a  part  of  the  evidence.  From  this,  perhaps, 
the  just  inference  would  be  that  he  did  not  base  his  right 
to  recover  upon  irregularities,  if  any  such  occurred,  in  the 
sale  under  the  judgment  and  execution ;  but  upon  a  sup- 
posed superior  title  derived  through  the  mortgage  sale, 
although  he  also  gave  in  evidence  his  title  papers  previous 
to  the  mortgage.  The  sale  upon  execution  was  of  his 
right  to  redeem,  there  being  an  outstanding  mortgage. 
As  neither  he  nor  the  purchaser  of  that  right  proceeded 
to  discharge  the  mortgage,  it  was  foreclosed.  This  left 
him  without  any  claim  of  title  upon  which  to  base  an 
action,  supposing  the  proceedings  on  the  mortgage  to  have 
been  valid,  and  in  good  faith.  It  is  pretty  clear,  then,  that, 
as  to  the  lands  thus  mortgaged  and  sold,  and  sought  to  be 
recovered  now,  the  right  to  recover,  if  it  exists,  must  be 
upon  the  strength  of  title  derived  through  this  mortgage 
sale,  and  not  upon  any  vice  in  the  title  of  the  defendant 
derived  through  the  sale  on  execution. 

Admitting  the  statute  of  limitations  commenced  running 
in  1844,  on  the  day  of  sale  on  execution,  nevertheless,  as 
any  right  of  action  against  which  it  was  running  existed 
in  the  equitable  right  to  redeem,  and  as  that  right  was 
extinguished  by  the  foreclosure,  we  suppose  the  statute, 
in  the  light  we  are  now  considering  it,  ceased  to  operate 
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for  the  want  of  any  thing  to  operate  upon,  because  of  that 
decree  of  foreclosure  and  sale. 

The  next  point  urged  is,  that  the  facts  detailed  show 
that  said  appellee  was  not  divested  of  his  title  by  said  pro- 
ceedings and  sale  under  said  mortgage,  or  if  he  was,  it 
was  under  such  circumstances  as  made  the  re-transfer  to 
him  inure  to  the  benefit  of  the  purchaser  at  sheriff's  sale, 
under  the  judgment  at  law,  in  view  of  the  agreement  be- 
tween said  mortgage  debtor  and  the  holder  thereof,  who 
was  the  purchaser  under  the  mortgage  sale. 

Now,  there  are  cases  which  establish  the  position,  that 
if  a  man  holds  land  by  certain  kinds  of  equitable  title 
only,  and  suffers  such  liens  upon  it  as  will  enable  the  offi- 
cers of  the  law  to  dispose  of  it  by  judicial  sale,  and  after- 
ward acquires  the  legal  title,  that  such  title  inures  to  the 
benefit  of  the  purchaser  at  the  judicial  sale.  Landis  v. 
Brandt j  10  How.  IT.  S.  348 ;  French  v.  Spencer,  21  Id.  228 ; 
Bass  v.  Borland,  1  Pet.  655 ;  Doe  v.  Hearick,  14  Ind.  247. 

In  this  case,  so  far  as  the  record  of  the  proceedings  on 
the  mortgage  shows,  the  right  or  interest  which  was  held 
by  Stanford,  the  mortgagor,  and  sold  on  the  execution,  was 
totally  barred  and  extinguished  by  the  decree  of  foreclosure 
and  sale,  etc.,  under  it.  But  now  comes  in  the  defendant 
in  that  mortgage  proceeding,  and  the  plaintiff  in  this,  and 
states  that  there  was  an  understanding  between  the  per- 
sons who  were  thus  proceeding  to  bar  his  rights  and  sell 
his  interest,  and  himself,  that  although  they  were  appar- 
ently extinguishing  that  interest,  yet  he  should  still  have 
said  lands  if  he  would  redeem,  that  is,  pay  the  amount  of 
the  decree,  interest,  costs,  and  expenses;  and  that  he  had 
paid  npon  said  agreement  a  large  sum  of  money,  and  ob- 
tained  in  consequence,  the  transfer  of  lands  by  the  deed 
of  1858. 

Without  this  agreement  or  understanding,  we  are  of 
opinion  the  proceedings  had  been  such  as  to  leave  no  title 
in  the  purchaser  under  the  execution,  for  after-acquired 
legal  title  to  relate  back  to  and  rest  upon.    Resting,  as  we 
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infer  from  the  evidence  this  agreement  did,  in  parol,  did 
it  have  the  effect  to  change  what  would  otherwise  have 
been  the  rights  of  the  parties  ? 

"We  are  of  opinion  it  did  not.  "Without  stopping  to 
discuss  the  question  whether  this  is  such  a  sale  as  would 
fall  within  the  decisions  quoted,  where  the  acquisition 
of  a  legal  title  inures  to  the  benefit  of  a  purchaser,  at  a 
judicial  sale,  of  something  less  than  such  title,  it  appears 
to  us  that  the  parol  agreement  of  the  mortgage  debtor 
and  creditor  was  not  such  as  to  keep  alive  the  title  ac- 
quired by  the  purchaser  under  the  execution  in  the  legal 
proceedings. 

An  attempt  is  made  to  present  questions,  upon  cross 
errors  assigned,  as  to  the  rulings  and  judgment  for  the 
appellant,  in  reference  to  the  other  pieces  of  land.  Proper 
bills  of  exceptions  were  not  taken  by  the  appellee  to  save 
the  points  now  urged.  If  the  points  were  in  a  shape  to 
be  examined,  it  is  manifest,  from  what  has  been  already 
said,  that  the  statute  of  limitations  would  prevent  a  re- 
covery. 

Per  Curiam. — Judgment  affirmed. 

jR.  Lowry,  for  appellant. 

John  H.  Baker  and  J.  B.  Howe,  for  appellee. 


Parish  v.  Lane. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Per  Curiam. — No  question  is  made  in  this  case,  except 
as  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
The  evidence,  however,  can  not  be  regarded  as  in  the 
record,  the  30th  rule  not  being  complied  with.  Hamilton 
v.  Johnson,  20  Ind.  892. 

The  judgment  below  is  affirmed,  with  costs. 

D.  S.  Major,  for  appellant. 

McDonald  ft  Roache,  for  appellee. 
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Rjjlkoad  Companies — Liabilitt  fo&  Stock  Killed. — Where  an  action  was 
brought  before  a  justice  upon  a  complaint  for  "one  cow,  killed  by  your 
locomotiTe,  in  Clinton  township,  Cue  county,  Indiana,"  it  was  held  inad- 
missible to  prove  that  the  road  of  the  company  was  not  fenced. 

APPEAL  from  the  Cass  Circuit  Court. 

Worden,  J. — Action  by  Reed  against  the  company,  before 
N  a  justice  of  the  peace,  for  killing  stock,  and  appeal  to  the  Cir- 
cuit Court.    Trial,  finding,  and  judgment  for  the  plaintiff. 

The  following  is  the  cause  of  action  on  which  the  trial 
was  had: 

"  The  Toledo  and  Wabash  Railway  Company 

To  Michael  Reed,  Dr. 

"  May,  1860.  To  three  hogs,  killed  by  your  locomotive,  within  Clinton 
township,  Qua  county,  Indiana, $20  00 

November,  1861.  To  one  cow,  killed  by  your  locomotiTe,  within  Clinton 
township,  Cau  county,  Indiana,". ~ 40  00 

$60  00 

On  the  trial  the  plaintiff  was  permitted  to  prove,  over 
the  objection  of  the  defendant,  that  the  railway  was  not 
fenced  at  the  point  where  the  cow  was  killed.  The  objec- 
tion was  made  on  the  ground  that  the  evidence  was  irrele- 
vant to  the  pleadings  and  issues;  but  wherein  so  irrelevant 
was  not  pointed  out.  Exception  was  taken  to  the  ruling, 
and  a  new  trial  moved  for  on  that  among  other  grounds. 

It  will  be  seen  that  the  action  was  not  based  upon  the 
statutory  liability  of  a  railway  company  to  pay  for  stock 
killed  where  the  road  is  not  fenced.  The  evidence  was 
entirely  inadmissible,  as  was  settled  in  the  case  of  The  In- 
dianapolis and  Cincinnati  Railroad  Company  v.  Clark,  21 
Ind.  150.  We  think  that  the  objection  that  the  evidence 
was  irrelevant  was  sufficient.  It  will  not  be  supposed  that 
the  court  was  ignorant  of  the  nature  of  the  cause  of  action 
which  was  being  tried.  Whether  the  road  was  fenced  or 
not  was  a  question  that  was  not  involved  in  the  case,  and 
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hence  evidence  on  that  subject  was  entirely  irrelevant.  In- 
dependent of  the  evidence  that  the  road  was  not  fenced, 
there  was  no  evidence  to  sustain  the  finding;  no  negligence 
being  shown,  even  if  that  could  be  shown  under  the  com- 
plaint. 

Per  Curiam. — The  judgment  below  is  reversed,  with 
costs,  and  the  cause  remanded. 

W.  Z.  Stuart,  for  appellant. 

Daniel  D.  Pratt  and  Daniel  P.  Baldwin,  for  appellee. 
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Johnson  and  Another  v.  Britton. 

Coot&ag*  to  Remove  Incumbrances — Measure  of  Rbcovkrt. — On  a  breach 
of  contract  to  remove  incumbrances,  the  measure  of  recovery  is  tho 
amount  of  the  incumbrance  which  the  defendant  contracted  to  remove. 
Schoolty  v.  Stoop*,  4  Ind.  130,  and  Tate  v.  Booty  9  Ind.  18,  overruled. 

Sin — Parties — Demurrer. — A  brought  suit  againBt  B  and  wife  to  fore- 
close a  mortgage  given  to  him  to  secure  the  payment,  within  a  specified  time. 
by  B  of  a  mortgage  given  by  him  to  Q  on  property  sold  by  B  and  wife  to 
A.  Complaint  alleged  that  A  had  fully  paid  B  the  consideration  for  his 
undertaking;  B  had  failed  to  pay  the  mortgage  to  C;  and  C  had  obtained 
an  order  foreclosing  the  same.  There  was  no  averment  that  A  had  paid 
the  money,  or  that  there  had  been  any  eviction.  Demurrer  to  complaint 
overruled. 

Beld,  that,  under  the  code,  C  was  a  proper  but  not  a  necessary  party  to  the 
action 

Beld,  also,  that  the  demurrer  was  correctly  overruled.    Page  110. 

APPEAL  from  the  Montgomery  Common  Pleas. 

Perkins,  J. — We  think  the  averments  in  the  complaint  in 
this  case  bring  it  within  Kirk  et  ux.  v.  The  Fort  Wayne,  etc. 
Company,  18  Ind.  Rep.  56 ;  Merritt  v.  Wells,  18  Ind.  171. 
The  plaintiff  avers  that  she  paid  the  money  to  the  defend- 
ants to  pay  off  a  certain  mortgage,  which  they  specially 
agreed  to  pay  off  for  her,  and  gave  the  mortgage  in  ques- 
tion to  secure  the  performance  of  the  agreement.    They 
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have  failed  to  perform  and  should  refund,  etc.    The  form 
of  the  contract  is  different  from  that  of  a  simple  indemnity. 
Per  Curiam. — The  judgment  is  affirmed,  with  one*  per 
cent,  damages  and  costs. 

On  Petition  for  a  Rehearing. 

Gregory,  J. — Since  the  present  judges  came  into  office, 
an  earnest  petition  for  a  rehearing  has  been  filed.  The 
question  involved  is  of  importance;  the  principle  to  be 
settled,  one  that  must  govern  in  at  least  one  other  case 
now  under  consideration;  and  as  we  find,  on  examination, 
that  the  decisions  of  this  court  on  this  subject  are  conflict- 
ing, we  have  given  this  question  the  attention  which,  under 
the  circumstances,  seemed  to  be  demanded. 

This  was  a  civil  action,  instituted  in  the  Court  of  Com- 
mon Pleas  of  Montgomery  county,  by  Charity  Britton,  the 
appellee,  to  foreclose  a  mortgage  given  by  John  W.  Johnson 
and  his  wife,  Pose  A.  Johnson,  to  secure  the  performance  by 
John  W.  Johnson  of  the  following  contract : 

"  I,  John  W.  Johnson,  having  this  day  conveyed  to  Char- 
ity Britton  a  part  of  lot  No.  52,  on  the  original  plat  of  the 
town  of  CrawfordsviUe,  on  which  there  is  a  mortgage  given 
by  me  to  Jeremiah  Busenbark  for  $540,  which  amount  I 
hereby  agree  to  pay  within  the  time  specified  in  said  mort- 
gage; said  mortgage  bearing  date  Febuary  11,  1860,  and 
recorded  in  Mortgage  Record  No.  4,  on  page  499.  Witness 
my  hand,  this  15th  day  of  August,  1860. 

"  (Signed)  John  W.  Johnson." 

The  complaint  alleges  that  the  plaintiff  below  fully  paid 
the  said  John  W.  Johnson  the  consideration  for  his  under- 
taking to  pay  and  remove  said  mortgage  from  said  premises ; 
but  that  defendant  failed  to  pay  said  mortgage  within  the 
time  specified  by  the  terms  of  said  mortgage,  and  that 
Busenbark,  after  the  debt  became  due,  obtained  in  the  court 
below  a  decree  of  foreclosure  of  his  mortgage,  and  the 
complaint  avers  that  defendant  had  failed  to  pay  the  same. 
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There  is  no  averment  that  Britton  had  paid  the  money  to 
Busenbark,  or  that  there  had  been  an  eviction.  A  demurrer 
was  filed,  assigning  for  cause  "  that  the  complaint  did  not 
state  facta  sufficient  to  constitute  a  #ause  of  action."  The 
demurrer  was  overruled,  and  appellants  excepted,  and  re- 
fused to  answer  further.  The  court  below  rendered  a  de- 
cree for  the  amount  which  Johnson  had  promised  to  pay, 
with  interest,  etc. 

The  agreement  of  Johnson  is  not  one  of  indemnity 
merely,  but  a  promise  to  pay  his  debt  to  Busenbark  at 
maturity. 

In  the  case  of  Loyd  et  al.  v.  Marvin  et  al.,  7  Blackford, 
464,  the  condition  of  the  bond  was,  that  "should  said 
Brown  indemnify  the  said  John  and  Alien  Loyd,  the  plain- 
tiffs, and  save  them  perfectly  free  and  harmless  from  the 
operation  of  said  judgment,  by  virtue  of  the  liens  thereof, 
then  the  obligation  to  be  void.*  This  was  held  to  be  a 
bond  of  indemnity.  That  case  bears  no  analogy  to  the 
one  at  bar. 

But  the  cases  of  Schooley  et  al.  v.  Stoops  et  al.,  4  Ind.  130, 
and  Tate  v.  Booe  et  al.,  9  Ind.  13,  are  in  direct  conflict  with 
the  decision  of  our  predecessors  in  this  case,  and  it  becomes 
oar  duty  to  determine  which  shall  stand.  The  case 
of  Schooley  et  al.  v.  Stoops  et  al.,  supra,  was  decided  27th 
of  May,  1853,  and  was  determined  in  the  Wabash  Circuit 
Court  before  the  code  came  in  force.  Perkins,  J.,  in  deliver- 
ing the  opinion,  says:  "We  are  aware  that  there  are 
cases,  and  particularly  Lethbridge  v.  Mytton,  2  Barnw.  & 
Adolph.  772,  that  seem  to  be  against  the  view  we  have 
taken,  but  we  think  the  rule  they  support  an  unreason- 
able one.    See  Sedgwick  on  Damages,  2d  ed.,  182-183." 

We  are  not  aware  of  any  decision  in  this  country  or  in 
England  sustaining  Mr.  Sedgwick's  view  of  this  question  to 
the  extent  to  which  he  carries  it.  Mr.  Justice  Waite  in  a 
dissenting  opinion  in  the  case  of  Lathrop  v.  Atwood,  21 
Conn.  117,  argued  with  great  force  that  Mr.  Sedgwick  was 
right,  but  we  think  this  is  the  only  court  in  which  this  prin- 
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ciple  has  been  fully  adopted  as  a  rule  of  decision.  But  it 
must  be  confessed,  that  the  considerations  urged  by  Mr. 
Justice  WaUe  and  Mr.  Sedgwick,  as  applied  to  a  recovery 
in  a  court,  and  in  an  action,  at  law  strictly,  are  entitled  to 
to  very  great  weight;  and,  as  Mr.  Sedgwick  remarks,  serve 
to  illustrate  "the  inconvenience  and  serious  hardships  that 
often  flow  from  the  separation  of  the  jurisdictions"  at  law 
and  in  equity.  But  the  objection  thus  forcibly  urged  to 
the  doctrine  as  applied  in  cases  at  law,  by  courts  destitute 
of  equity  jurisdiction,  has  no  application  to  cases  under 
the  code.  By  section  18,  2  G.  &  H.  46,  it  is  provided  that 
"any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  questions  involved"  And  the  distinction  between 
actions  at  law  and  suits  in  equity  is  abolished.  2  G.  &  H. 
p.  83,  sec.  1. 

In  the  case  of  Loosemore  v.  Radford,  9  Meeson  &  "Welsby, 
657,  the  defendant  had  covenanted  to  and  with  the  plain- 
tiff to  pay  third  persons  a  debt  due  from  the  defendant,  for 
which  the  plaintiff  was  surety.  The  plaintiff  had  paid 
nothing.  Verdict  for  the  whole  amount  due  to  the  third 
persons.  Motion  for  a  new  trial.  Parke,  B.,  said:  "I 
think  there  ought  to  be  no  rule.  This  is  an  absolute  and 
positive  covenant  by  the  defendant  to  pay  a  sum  of  money 
on  a  day  certain.  The  money  was  not  paid  on  that 
day,  nor  has  it  been  paid  since.  Under  these  circum- 
stances, I  think  the  jury  were  warranted  in  giving  the 
plaintiff  the  full  amount  of  the  money  due  upon  the  cove- 
nant. If  any  money  had  been  paid  in  respect  of  the  note 
since  the  day  fixed  for  the  payment,  that  would  relieve 
the  plaintiff  pro  tanto  from  his  responsibility.  The  defend- 
ant may,  perhaps,  have  an  equity  that  the  money  he  may 
pay  to  the  plaintiff,  shall  be  applied  in  discharge  of  his 
debt.  But  at  law  the  plaintiff  is  entitled  to  be  placed  in 
the  same  situation,  under  this  agreement,  as  if  he  had 
paid  the  money  to  the  payees  of  the  bill." 
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In  Gilbert  v.  Wiman  and  Others,  1  Comstock,  550,  which 
was  an  action  upon  a  bond  given  by  a  deputy  sheriff  to 
the  sheriff,  it  was  held  that  in  contracts  of  indemnity, 
where  the  obligation  is  to  perform  some  specific  thing,  or 
to  save  the  obligee  from  a  charge  or  liability,  the  contract 
is  broken  when  there  is  a  failure  to  do  the  specific  act, 
or  where  such  charge  or  liability  is  incurred.  Pratt,  J.,  in 
his  opinion  in  that  case,  when  decided  in  the  Supreme 
Court,  lays  down  the  rule  that  "when  the  instrument 
deviates  the  least  from  a  simple  contract  to  indemnify 
against  damage,  even  where  the  indemnity  is  the  sole  ob- 
ject of  the  contract,  and  where,  in  consequence  of  the  pri- 
mary liability  of  other  persons,  actual  loss  may  be  sus- 
tained, the  decisions  of  our  courts,  although  by  no 
means  uniform,  have  gradually  inclined  toward  fixing  the 
rule  to  be  one  of  actual  compensation  for  probable  loss;  so 
that,  in  contracts  of  that  character,  it  may  now  be  consid- 
ered a  general  rule  both  in  this  country  and  England"  He 
adds :  "  Indeed,  the  late  Supreme  Court  have  gone  so  far, 
in  some  recent  cases,  as  to  allow  a  full  recovery  when  it 
did  not  appear  that  the  plaintiff  was  liable  at  all,  or  could 
be  injured  by  a  breach  of  the  contract,  the  court  deciding 
that  they  had  a  right  to  infer  that  the  plaintiff  had  some 
interest  in  having  the  debt  discharged,  or  he  would  not 
have  made  the  contract.  Thomas  v.  Allen,  1  Hill.  146; 
Tyler  v.  Ives,  MS.  Supreme  Court,  1839." 

In  Wilson  v.  StUweU,  9  Ohio  State  Rep.  467,  the  bond 
which  was  the  foundation  of  the  action,  was  for  $3,000, 
and  the  condition  was  in  these  words: 

"  The  condition  of  this  obligation  is  such,  that  whereas 
the  above  bounden,  John  M.  Tooker,  has  agreed  to  pay  all 
the  liabilities  of  the  late  firm  of  J.  M.  Tooker  $  Co.,  if 
the  said  John  M.  Tooker  shall  settle  up  and  liquidate  all 
the  just  claims  against  said  firm  of  J.  M.  Tooker  $  Co., 
then  this  obligation  is  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  fall  force  and  virtue."  It  was  held:  1. 
That  Stilwell,  the  obligee,  without  first  having  paid  any 
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of  said  debts,  or  been  otherwise  specifically  damnified,  was 
entitled  to  recover  on  said  bond,  against  the  obligors 
therein,  to  the  amount  of  snoh  debts  remaining  unpaid. 
2.  In  such  action,  it  was  proper  that  the  creditors  of  the 
firm  should  be  made  parties,  and  that  the  court  should,  in 
the  judgment,  authorize  the  application  of  the  amount 
recovered  to  the  payment  of  the  debts  of  the  firm  in  dis- 
charge of  the  judgment.  Brinkerhoff,  Ch.  J,,  said :  "  This 
being  a  case  under  the  code,  and  the  court  .below  exercis- 
ing jurisdiction  in  equity  as  well  as  at  law,  and  competent 
to  administer  equitable  as  well  as  legal  remedies,  very 
properly  saved  the  rights  of  the  obligors  of  the  bond  and 
defendants  in  the  judgment,  by  ordering  the  creditors  of 
the  firm  to  be  made  parties,  and  permitting  the  obligors 
to  pay  off  the  creditors  of  the  plaintiff,  and  to  have  the 
amount  thus  paid  credited  upon  the  judgment.  And  this, 
we  think,  ought  always  to  be  done  where  any  party  in 
interest,  whether  creditor  or  obligor,  demands  it"  The  prin- 
ciple involved  in  the  case  at  bar  is  very  folly  considered 
in  the  late  case  of  Wright  v.  Whiting,  40  Barbour's  S.  C. 
Rep.  235,  in  which  most  of  the  authorities  on  this  subject 
are  referred  to. 

Busenbark  was,  under  the  code,  a  proper,  but  not  a  neces- 
sary party;  Johnson,  if  he  had  desired  it  for  his  protec- 
tion, might  have  made  him  a  party,  and  if  Busenbark  had 
asked  it,  the  court  should  have  admitted  him  a  defendant 
to  the  suit.  But  the  demurrer  was  not  for  the  want  of 
proper  parties,  and  the  court  below  did  right  in  overrul- 
ing it.  2  Gk  &  H.,  p.  79,  sec.  50,  clause  4.  Collins  v.  Nave, 
9  Ind.  209;  Manlove  v.  Lewis,  Id.  194.  The  cases  of 
SchooUy  et  al.  v.  Stoops  et  al.,  and  Tate  v.  Booe,  supra,  are 
overruled. 

The  petition  for  a  rehearing  is  overruled,  and  it  is 
ordered  that  this  opinion  be  certified  to  the  court  below 
as  well  as  the  original  opinion  in  the  case. 

S.  C.  Wilson,  for  appellant. 

Thompson  $  Bistine,  for  appellee. 
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JuEUDicmON. — The  question  of  jurisdiction  over  the  subject  matter  may  be         >  > 

raised  by  motion  in  arrest  of  judgment,  or  for  such  defect  the  court  may  145  459' 
arrest  the  judgment  without  motion,  and  it  would  be  the  duty  of  the  23  ill] 
Supreme  Court  on  appeal  to  reverse  the  judgment  on  such  objection.  

Tbmpdlutgb  Law.— Section  14, 1  G.  &  H.  617,  of  the  temperance  law  of  1869, 
is  constitutional,  overruling  Lauer  Y.The  State,  22  Ind.  461,  and  reaffirm- 
ing the  ruling  on  this  point  in  Thomauon  t.  The  State,  15  Ind.  449,  p.  112. 

Same — Indictment. — An  indictment  charging  that  A  "  did  unlawfully  sell 
one  pint  of  intoxicating  liquor,"  etc,  but  which  did  not  charge  that  the 
quantity  of  liquor  sold  was  less  than  a  quart,  was  held  good;  overruling 
Strucbnan  t.  The  State,  21  Ind.  160,  p.  118.  « 

APPEAL  from  the  Tipton  Circuit  Court. 

Gregory,  J. — At  the  March  term,  1863,  of  the  Tipton 
Circuit  Court,  Beams  was  indicted  for  retailing.  The  in- 
dictment charges  that  George  Reams,  etc.,  did  unlaw- 
fully sell  one  pint  of  intoxicating  liquor  to  Uriah  Wilcox, 
for  thirty  cents ;  the  said  George  Beams  not  then  and  there 
being  licensed,  according  to  law,  to  vend  intoxicating  liquors 
in  less  quantities  than  a  quart  at  a  time.  Trial  by  the 
court,  finding,  and  judgment  against  the  defendant.  There 
was  no  motion  in  the  court  below  to  quash  or  in  arrest  of 
judgment ;  but  it  is  insisted  that  the  questions  involved 
may  be  examined  in  this  court  in  the  absence  of  such 
motions. 

The  question  of  jurisdiction  over  the  subject  matter  may 
be  taken  advantage  of  by  motion  in  arrest.  2  G.  &  H. 
424,  sec.  144.  And  for  such  defect  the  court  may,  without 
motion,  arrest  the  judgment.  lb.  424,  sec.  145.  And  it 
would  be  the  duty  of  this  court,  on  appeal,  to  reverse  the 
judgment  for  such  objection. 

Had  the  Circuit  Court  jurisdiction? 

In  the  case  of  Lauer  v.  The  State,  22  Ind.  461,  in  a 
per  curiam  opinion,  this  court  ruled  that  section  14, 1  G. 
ft  H.  617,  of  the  temperance  law  of  1859  is  not  embraced 
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by  the  title  thereof,  nor  properly  connected  with  the  subject 
matter  of  it,  and  is,  therefore,  unconstitutional  and  void ; 
overruling  the  case  of  Thomasson  v.  The  State,  15  Ind.  449. 
Unembarrassed  by  previous  decisions,  the  question  under 
consideration  is  one  of  no  difficulty. 

Sec.  19,  art.  4,  of  the  constitution  of  this  state,  provides 
that  "  every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title.  But  if  any  subject  shall  be  embraced 
in  an  act,  which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be 
expressed  in  the  title." 

The  title  of  the  act  is  "An  act  to  regulate  and  license 
the  sale  of  spirituous,  vinous,  malt,  and  other  intoxicating 
liquors ;  to  prohibit  the  adulteration  of  liquors ;  to  repeal 
all  former  laws  concerning  the  provisions  of  this  act,  and 
providing  penalties  for  violation  thereof." 

It  is  said  that  "  the  subject  of  jurisdiction  of  courts,  and 
of  practice  therein  for  the  prosecution  of  offenses,  is  not 
mentioned  in  the  title." 

It  is  clear  to  us  that  the  legislature  may,  in  an  act  cre- 
ating a  new  offense,  provide  for  the  punishment  thereof. 

This  provision  of  the  constitution  only  requires  the 
subject  to  be  expressed  in  the  title.  Matters  properly  con- 
nected therewith  need  not  be. 

An  act  regulating  the  sale  of  intoxicating  liquors,  and 
providing  penalties  for  violation  thereof,  is  the  subject,  and 
the  manner  of  enforcing  such  penalties  is  a  matter  properly 
connected  therewith ;  and,  without  such  provision,  the  act 
would  have  no  vitality. 

The  case  of  Lauer  v.  The  State,  supra,  is  overruled,  and 
the  ruling  on  this  point  in  the  case  of  Thomasson  v.  The 
State,  supra,  is  reaffirmed. 

Does  the  charge  in  the  indictment  constitute  a  public 
offense  ? 

It  is  objected  to  the  indictment  that  it  does  not  charge 
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that  the  quantity  of  liquor  sold  was  less  than  a  quart ;  and 
the  case  of  Struckman  v.  The  State,  21  Ind.  160,  is  relied  on. 
This  case  overruled  the  case  of  Willard  v.  The  State,  4  Ind. 
407,  on  the  authority  of  the  case  of  Commonwealth  v.  Odlin, 
23  Pick.  275. 

Whatever  may  be  the  rule  in  Massachusetts,  in  this  state 
the  requisites  of  an  indictment  are  defined  by  statute. 

There  are  several  provisions  bearing  on  this  question  : 

"  The  indictment  or  information  must  contain,  a  state- 
ment of  the  facts  constituting  the  offense,  in  plain  and 
concise  language,  without  repetition."  2  Gk  &  H.  400,  401, 
sec.  54. 

"  The  words  used  in  an  indictment  must  be  construed  in 
their  usual  acceptation,  in  common  language,  except  words 
and  phrases  defined  by  law,  which  are  to  be  construed  ac- 
cording to  their  legal  meaning."    lb.  403,  sec.  58. 

"  Words  used  in  the  statute  to  define  a  public  offense, 
need  not  be  strictly  pursued,  but  other  words,  conveying 
the  same  meaning  may  be  used."    lb.  403,  sec.  59. 

"  That  the  offense  charged  is  stated  with  such  a  degree 
of  certainty,  that  the  court  may  pronounce  judgment  upon 
a  conviction,  according  to  the  right  of  the  case."  lb.  403, 
sec.  50,  c.  5. 

"No  indictment  or  information  may  be  quashed  or  set 
aside,  etc.,  ....  for  any  other  defect  or  imperfection 
which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits."  lb.  404,  sec.  51, 
c.7. 

In  the  light  of  these  statutory  rules  of  pleading  in  crim- 
inal cases,  we  are  inclined  to  the  opinion  that  this  indict- 
ment is  good,  even  on  motion  to  quash ;  but  after  verdict 
the  defect,  if  any,  is  cured. 

If,  in  point  of  fact,  the  party  sold  the  pint,  not  separately, 

but  a  part  and  parcel  of  a  quantity  more  ihsm  a  quart,  to 

the  same  person,  at  the  same  time*,  that  was  a  matter  of 

evidence,  and  eouvaetion  in  such  case  could  not  have  fol- 
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lowed.    After  trial  and  verdict  the  question,  we  think,  is 
purely  technical. 

Judgment  affirmed. 

Lindsay  $  Lewis,  for  appellant. 

D.  E.  'Williamson,  Attorney  General,  for  the  State. 

Note. — There  were  two  other  cases  between  the  same  parties,  involving 
the  same  questions,  decided  on  the  authority  of  this  case. 


ESTEP  17.  ESTEP. 

no  536)  Notb — Complaint. — A  note  was  alleged  in  the  complaint  to  be  dated  March 

I  gTTii  8)  1858,  but  the  note  filed  with  the  oomplaint  bore  date  May  8,  1858,  and 

[138  ^  288,  a  jemarrer  iq  the  complaint  was  overruled. 

Held,  that  the  note  with  its  true  date  appeared  upon  the  record,  and  the 
defendant  could  not  be  prejudiced  by  the  variance.    Page  115. 

Tekakts  in  Common. — Where  one  uses  and  occupies  the  land  of  which  others 
are  tenants  in  common,  the  law  implies  a  promise  to  them  to  pay  a  reason- 
able value  for  the  use  of  the  premises.    Page  115. 

Demurrer — Practice. — Special  demurrers  are  not  contemplated  by  the  code. 
Objection  to  irrelevant  matter  must  be  made  by  motion  to  strike  out. 

Grantor  and  Grantee. — A  grantee  can  not  retain  possession  and  still  de- 
fend for  want  of  title  in  the  grantor.    Page  116. 

Landlord  and  Tenant. — The  landlord  is  under  no  legal  obligation  to  keep 
the  premises  in  condition  for  proper  use  and  enjoyment.    Page  116. 

APPEAL  from  the  Wayne  Circuit  Court. 

Ray,  Ch.  J. — The  appellee  was  the  plaintiff  and  the  ap- 
pellant the  defendant.  The  complaint  consists  of  four 
counts.  The  first  and  second  are  each  upon  a  promissory 
note.  The  note  declared  on  in  the  ftrst  paragraph  is  al- 
leged to  have  been  executed  by  the  defendant  to  the  plain- 
tiff on  the  3d  of  March,  1858 ;  but  the  note  filed  with  the 
complaint  bears  date  May  3,  1858.  On  account  of  this 
variance  between  the  date  of  the  note  as  alleged  in  the 
first  paragraph,  and  the  date  as  it  appears  on  the  face  of 
the  note  filed,  the  defendant  demurred  to  the  complaint, 
but  the  demurrer  was  overruled,  and  he  excepted.  This 
exception  is  not  well  taken.  As  the  note  with  its  true 
date  was  on  the  record,  and  constituted  a  part  of  the  com- 
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plaint,  the  defendant  could  not  be  prejudiced  by  the  va- 
riance ;  and,  moreover,  the  averment  as  to  the  date  of  the 
note  might  have  been  amended,  as,  of  course,  at  any  time 
during  the  trial  in  the  Circuit  Court,  and  will,  therefore, 
be  deemed  to  be  amended  in  this  court.  2  G.  &  H.  104, 
105-278,  sees.  78,  580.  The  fourth  count  states  thus: 
"  On  the  16th  of  March,  1857,  the  plaintiff  was  seized  in 
fee  of  the  undivided  one-third  part  of  eighty  acres  of  land, 
which  she  held  as  tenant  in  common  with  certain  other 
persons,  and  on  that  day  the  defendant  entered  upon  said 
land,  and  continued  to  use,  occupy,  and  farm  the  same 
thenceforward  to  the  8d  of  May,  1858,  when  the  plaintiff 
conveyed  her  interest  to  him ;  that  the  profits  of  said  un- 
divided one-third  for  the  above  period  were  of  the  value 
of  $  150,  and  the  use  of  the  same  was  worth  $150 ;  and  that 
the  defendant  has  never  accounted  to  the  plaintiff  for  said 
profits,  or  paid  her  for  use  of  the  same,  etc.  A  demurrer 
to  this  fourth  paragraph  was  overruled,  and  defendant  ex- 
cepted. The  only  cause  assigned  in  the  demurrer  is  the 
want  of  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  correctly  overruled.  The  defendant 
was  clearly  liable  for  the  value  of  the  use  of  the  premises. 
The  law  will  imply  a  promise  to  pay  this  reasonable  value. 
2  6.  &  H.  36,  sec.  14.  The  defendant  attempted  to  demur 
specially  to  the  claim  for  profits  asserted  in  this  paragraph. 
Mb  such  demurrer  is  contemplated  in  our  practice.  The 
question  can  only  be  presented  by  motion  to  strike  out  as 
irrelevant.  2  G.  4  H.  102,  sec.  77.  Whether  the  plaintiff 
should  have  made  other  parties  defendants  is  a  point  not 
presented  by  the  demurrer,  and  we  can  not  consider  the 
argument  of  counsel  thereon. 

The  defendant  filed  answer  in  several  paragraphs;  to  the 
third  and  fourth  paragraphs  plaintiff  filed  separate  de- 
murrers. The  third  paragraph  of  the  answer  alleges  that 
the  notes  declared  on  were  given  in  consideration  of  the 
conveyance  by  plaintiff  of  her  interest  and  title  in  certain 
lands,  and  that  plaintiff  had  at  said  time  no  interest  or  title 
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in  said  lands,  and  has  never  since  acquired  any.  This  an- 
Bwer  is  defective,  as  it  feila  to  aver  eviction  from  the 
premises.  A  grantee  can  not  retain  possession  and  still 
defend  for  want  of  title  in  the  grantor.  The  demurrer  was 
properly  sustained.  The  fourth  paragraph  of  the  answer 
charges  that  plaintiff  was  indebted  to  him  in  the  sum  of 
$200  for  "  certain  improvements  necessary  to  the  proper  use 
and  enjoyment  of  the  premises/'  made  by  him  as  tenant, 
with  plaintiff's  knowledge  and  consent;  and  he  offers  to  set 
off  this  sum  against  an  equal  amount  of  plaintiff's  claim. 
The  demurrer  was  sustained,  and  we  think  correctly.  The 
answer  does  not  aver  that  the  improvements  were  of  any 
permanent  or  lasting  value,  or  of  any  benefit  to  the  estate, 
and  fails  to  aver  a  promise  to  pay  for  them  by  plaintiff. 
The  law  is  well  established  that  no  such  promise  will  be 
implied.  The  landlord  is  under  no  legal  obligation  to  keep 
the  premises  in  condition  for  "proper  use  and  enjoyment." 
Howard  v.  Doolittle,  8  Duer,  464.  In  Gott  v.  Gandy,  22 
Eng.  L.  &  Eq.  Rep.  173,  Erie,  J.,  used  this  language: 
"The  absence  of  any  general  authority,  affirming  the  gen- 
eral duty  of  a  landlord  to  keep  the  demised  premises  in  re- 
pair, is  very  strong  to  show  that  no  such  duty  exists."  It 
was  held,  in  Hart  v.  Windsor,  12  Mees.  &  Wels.  68. 
"  That  there  is  no  contract,  still  less  a  condition,  implied 
by  law  on  the  demise  of  real  property  only,  that  it  is  fit  for 
the  purpose  for  which  it  is  let;  that  there  is  no  implied 
warranty  on  a  lease  of  a  house  or  of  land,  that  it  is  or 
shall  be  reasonably  fit  for  habitation,  occupation,  or  culti- 
vation." 

The  court,  after  hearing  the  evidence,  rendered  a  find- 
ing in  plaintiff's  favor  for  the  amounts  of  the  two  notes  and 
interest    This  finding  is  fully  sustained  by  the  evidence. 

Judgment  affirmed,  with  five  per  cent,  damages  and 
costs.  ^^ 

Bickle  ft  Burchenaly  for  appellant. 
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Smith  v.  The  State. 

APPEAL  from  the  Howard  Common  Pleas. 

Gregory,  J. — Information  against-  Smith  for  selling  in- 
toxicating liquor  to  one  Browning,  a  minor.  Plea,  not 
guilty;  trial  by  the  court;  finding  guilty;  motion  fora  new 
trial  overruled ;  and  judgment  on  the  finding. 

The  only  question  presented  by  the  record  is,  does  the 
evidence  sustain  the  finding? 

There  was  but  one  witness  examined  on  the  part  of  the 
state,  and  as  to  the  non-age  of  Browning,  he  testified  as 
follows:  "Think  Browning  was  not  of  age;  don't  know 
any  thing  about  his  age,  except  what  I  heard.  I  know  I 
heard  his  mother  and  himself  say  he  was  not  of  age;  he 
looks  like  he  was  of  age."  That  part  of  the  testimony  as 
to  what  witness  heard  was  objected  to  by  the  defendant. 

We  think  this  evidence  does  not  sustain  the  finding  of 
the  court. 

There  was  no  proof  that  the  defendant  knew  that  Brown- 
ing was  a  minor,  and  as  Browning  had  the  appearance  of  be- 
ing of  age,  the  court  erred  in  finding  the  defendant  guilty. 

Judgment  reversed,  and  a  new  trial  ordered. 

James  W.  Robinson,  for  appellant. 

JD.  JEL  Williamson,  Attorney  General,  for  the  State. 
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APPEAL  from  the  Howard  Common  Pleas. 

Gregory,  J. — This  case  presents  the  same  questions  as  in 
the  case  between  the  same  parties  at  this  term,  and  is 
affirmed  on  the  authority  of  that  case. 

Judgment  affirmed,  with  costs. 

James  W.  Bobinson,  for  appellant. 

D.  E.  WUUamson,  Attorney  General,  for  the  State. 
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Alignment  or  Mortgage — Parties. — In  an  action  to  foreclose  a  mortgage 
given  to  secure  the  fulfillment  of  the  conditions  of  a  bond,  where  the 
mortgage  had  been  assigned  by  indorsement,  but  no  transfer  had  been 
written  on  the  bond,  and  the  assignor  was  not  made  a  party,  a  demurrer 
to  the  complaint  for  defect  of  parties  should  hare  been  sustained. 

Written  Instruments — Copies. — Where  the  original  complaint  contains 
copies  of  the  written  instruments  on  which  suit  is  brought,  but  the 
amended  complaint,  which  is  complete  in  itself,  does  not  refer  to  the 
former  papers  filed,  and,  although  it  professes  to  give  copies  of  such  papers, 
is  accompanied  by  no  such  exhibits,  a  demurrer  should  have  been  sustained. 

APPEAL  from  the  Steuben  Common  Pleas. 

Ray,  Ch.  J. — This  action  was  brought  by  the  appellee  to 
foreclose  a  mortgage  given  to  secure  the  fulfillment  of  the 
conditions  of  a  bond.  The  mortgage  had  been  assigned 
by  indorsement  thereon,  but  no  transfer  had  been  written 
upon  the  bond.  The  assignor  was  not  made  a  party,  and 
appellant  filed  his  demurrer  for  that  cause,  which  was 
overruled  and  excepted  to.  This  was  error.  See  French 
v.  Turner,  15  Ind.  59. 

Another  cause  of  demurrer,  also  overruled  and  excepted 
to,  was  that  the  complaint  did  not  give  a  copy  of  the 
mortgage  and  the  bond.  The  complaint,  as  originally 
filed,  contained  such  copies,  but  a  demurrer  was  sustained 
to  it  by  the  court,  and  afterward  the  record  states  the 
filing  of  an  "  amended  complaint."  This  amended  com- 
plaint is  complete  in  itself,  and  does  not  refer  to  the 
former  paper  filed,  and  although  it  professes  to  furnish 
copies  of  the  mortgage  and  bond,  no  such  exhibits  accom- 
pany it.  The  statute  directs  that  the  clerk  shall  not  certify 
"  any  pleading  first  filed,  when  there  is  an  amended  plead- 
ing of  the  same  matter  subsequently  filed,  embracing  all 
the  pleadings  first  filed,  and  the  amendments  thereto; 
but  shall  certify  such  amended  pleading  only."  2  G.  &  H., 
p.  273,  sec.  559.  See,  also,  Downs  and  Others  v.  Dawns, 
17  Ind.  95.    The  demurrer  should  have  been  sustained. 
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This  cause  must,  therefore,  be  reversed,  and  remanded 
for  the  correction  of  these  errors. 

Cause  reversed. 
J.  A.  Woodhull,  for  appellant 


Wilson  v.  Fleming  and  Another. 

Usury. — An  answer  in  bar  of  a  recovery  npon  a  note  is  bad  on  demurrer, 
where  the  facts  averred  show  that  only  a  part  of  the  consideration  of  the 
note  is  usurious. 

Independent  Contracts. — Although  a  part  of  the  illegal  interest  was  re- 
served upon  independent  transactions,  still,  if  they  were  all  merged  in 
-one  indebtedness  at  the  time,  and  the  note  was  given  for  a  portion  of  the 
general  debt,  the  defendant  can  set  up  the  usurious  consideration  in- 
cluded in  this  indebtedness,  and  is  entitled  to  an  abatement  of  the  usury 
in  the  same  ratio  as  the  illegal  interest  bore  to  the  legal  principal  and 
interest  in  the  total  indebtedness. 

APPEAL  from  the  Ripley  Common  Pleas. 

Ray,  Ch.  J. — The  appellant  brought  his  action  in  the 
eourt  below  to  recover  the  sum  of  $600,  charged  to  be  due 
upon  a  promissory  note,  executed  by  the  appellees  on  the 
22d  day  of  September,  1859,  and  due  one  year  thereafter. 
The  appellees  filed  answer  to  the  first  and  second  para- 
graphs, to  which  the  appellant  demurred  separately.  The 
court  overruled  the  demurrers;  to  which  rulings  the 
proper  exceptions  were  taken,  and  issues  were  formed  and 
the  cause  tried,  resulting  in  a  finding  and  judgment  for 
appellees.  The  only  questions  presented  in  this  case  are 
as  to  correctness  of  the  action  of  the  court  upon  the  de- 
murrers. The  appellees  averred,  in  the  first  paragraph  of 
their  answer,  that  on  the  29th  day  of  November,  1854,  the 
appellant  held  four  certain  promissory  notes,  executed  by 
said  Fleming,  (copies  of  which  were  filed,)  and  that  appel- 
lant computed  interest  thereon  from  their  respective  dates 
to  said  time,  at  the  rate  of  sixteen  per  cent,  per  annum, 
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and  added  the  principal  and  interest,  and  said  Fleming, 
with  two  other  persons  as  his  security,  executed  notes 
therefor,  copies  of  which  were  filed.    That  appellant  on 
the  2d  day  of  March,  the  1st  day  of  May,  and  the  6th  day 
of  July,  1855,  held  other  notes  from  said  Fleming,  and  sub- 
sequently received  notes  in  renewal  of  all  the  outstanding 
notes  described  in  the  answer,  which  renewal  notes  in- 
cluded interest  at  the  rate  of  sixteen  per  cent,  per  annum. 
That  on  the  22d  of  December,  1859,  the  note  for  the  collec- 
tion of  which  this  suit  was  instituted  was  given,  together 
with  two  other  notes,  one  for  $500  and  the  other  for  $600, 
all  in  renewal  of  the  former  notes,  and  including  interest 
at  sixteen  per  cent.    The  answers  averred,  that  $542  was 
the  entire  sum  actually  due  upon  said  notes,  and  that  the 
balance  was  for  interest  at  said  usurious  rate,  and  that 
the  consideration  of  the  note  described  in  the  complaint 
was  part  of  said  interest  so  usuriously  reserved.    The 
answer,  however,  averred  also  that  the  three  last  men- 
tioned notes  were  "for  one  and  the  same  consideration." 
The  demurrer  was,  that  the  facts  stated  did  not  constitute 
a  defense  to  the  action.    This  objection  was  well  taken,  and 
should  have  been  sustained.    The  allegation  that  the  con- 
sideration of  this  note  was  entirely  usurious,  is  contra- 
dicted by  the  accompanying  averment  that  the  three  re- 
newal notes  were  "for  one  and  the  same  consideration/' 
That  consideration  included  not  only  interest  at  sixteen 
per  cent.,  six  per  cent,  of  which  the  plaintiff  can  recover, 
but  also  the  principal  of  the  first  notes  given,  and  the  con- 
sideration of  which  was  not  denied  in  the  answer.    The 
facts,  if  they  had  been  pleaded  only  in  bar  of  the  usurious 
interest  included  in  the  note,  would  have  constituted  a 
good  defense  as  to  so  much  of  the  consideration.    Al- 
though  a  portion  of  the  illegal  interest  was  reserved  upon 
independent  transactions,  still,  as  they  were  all  merged  in 
one  indebtedness  at  the  time  of  the  final  renewals,  the 
appellees  are  entitled  to  an  abatement  in  this  action  of  the 
usury,  in  the  same  ratio  as  the  illegal  interest  bore  to 
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the  legal  principal  and  interest  in  the  total  sum  of  $1,700, 
for  which  the  three  notes  were  given. 

The  second  paragraph  of  the  answer  was  a  plea  of  set- 
off "  for  money  paid  to  the  plaintiff  (appellant)  for  the 
use  and  forbearance  of  payment  of  said  sums,"  etc.  This 
paragraph  is  defective  in  not  having  charged  that  the 
money  paid,  and  which  the  plea  tendered  as  a  set-off,  was 
for  usurious  interest.  The  demurrers  should  have  been 
sustained  to  the  first  and  second  paragraphs  of  the  answer. 

Judgment  reversed,  and  cause  remanded. 

Ed.  P.  Ferris,  for  appellant. 

John  K.  Thompson,  for  appellee. 


Rickbtts  and  Others  v.  Fogleman  and  Another. 

Appeal  fbom  Justice — Jurisdiction. — Where  an  action  was  begun  and 
judgment  therein  rendered  before  a  justice,  the  Circuit  Court  can  only 
acquire  jurisdiction  by  appeal  taken  as  required  by  statute. 

APPEAL  from  the  Morgan  Circuit  Court. 

Elliott,  J. — On  the  10th  of  May,  1861,  three  several 
judgments  were  rendered  by  a  justice  of  the  peace,  on 
proceedings  in  attachment ;  two  of  them  in  favor  of  Fogle- 
man and  Woodward  against  D.  Bicketts  ft  Co.  and  Scott,  and 
the  other  in  favor  of  Fogleman  against  D.  Bicketts  ft  Co. 

On  the  4th  of  March,  1862,  the  justice  made  out  and 
certified  a  transcript  of  all  of  said  judgments,  which,  on 
the  14th  of  May,  1862,  was  filed  in  the  clerks  office  of  the 
Morgan  Circuit  Court.  No  appeal  appears  to  have 
been  taken  or  prayed,  at  any  time,  or  appeal  bond  filed ; 
but  we  are  informed  by  the  record  that,  at  the  May  term, 
1862,  of  the  Morgan  Circuit  Court,  the  defendants  below 
appeared  and  moved  the  Court  to  quash  the  attachment, 
for  want  of  a  sufficient  affidavit,  which  motion  the  court 
sustained.    After  which  other  rather  novel  proceedings 
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were  had,  resulting  in  a  single  judgment,  in  all  the  cases, 
in  favor  of  all  the  plaintiffs,  in  the  several  cases,  against 
all  the  defendants,  for  $273.76.  The  defendants  below 
appeal  to  this  court.  The  proceedings  having  been  com- 
menced before,  and  judgments  rendered  therein  by,  a  jus- 
tice of  the  peace,  the  Circuit  Court  could  acquire  juris- 
diction of  the  cause,  or  rather  causes,  only  by  appeal, 
taken  as  required  by  the  statute.  No  such  appeal  having 
been  taken,  the  Circuit  Court  had  no  jurisdiction,  and 
the  proceedings  in  that  court  are  null  and  void. 

The  judgment  of  the  Circuit  Court  is  reversed  at  the 
costs  of  the  appellees ;  cause  remanded,  with  instructions 
to  the  court  below  to  dismiss  for  want  of  jurisdiction. 

W.  JR.  Harrison,  for  appellants. 
Hester,  Glessner  ft  Phelps,  for  appellees. 


McQuabrie  and  Another  v.  Hildebrand. 

Injunction — Affidavit. — An  application  for  injunction  will  not  be  granted 
2q   ]^  unless  the  complaint  is  verified  by  affidavit. 

Ileo  *£  Possession — Injury. — The  writ  will  not  be  fesned  to  prevent  the  grantee's 

~ —  taking  possession  of  real  estate  under  a  deed  of  conveyance  alleged  to 

have  been  fraudulently  obtained,  when  the  grantee  is  responsible,  the 
rental  value  of  the  land  affording  in  law  full  compensation  for  the  loss  of 
possession;  nor  in  such  a  case  will  the  writ  be  issued  to  prevent  the  cut- 
ting of  timber  upon  the  averment  that  it  will  materially  diminish  the 
value  of  the  premises. 
Proof. — In  a  s«it  for  rescission,  asking  an  interlocutory  order  of  injunc- 
tion, when  the  answer  denies  every  material  averment  of  the  oomplaint, 
and  is  verified  by  affidavit,  the  court  should  not  grant  the  prayer  for  in- 
junction without  additional  proof  of  the  facts  stated  in  the  complaint 

APPEAL  from  the  Wayne  Circuit  Court. 

Rat,  Ch.  J. — This  action  was  brought  by  the  appellee  to 
set  aside  a  sale  and  conveyance  of  land,  and  for  an  injunc- 
tion. An  interlocutory  order  of  injunction  was  obtained, 
from  which  the  appellants  appeal  to  this  court 
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The  complaint  avers  that  HUdebrand  conveyed  to  Jfo 
Quarrie  certain  described  real  estate,  and  received  therefor 
his  ten  promissory  notes  of  $500  each;  that  JERldebrand 
retains  possession  of  said  real  estate,  and  that  at  the  date 
of  said  conveyance  "he  was  very  weak  and  feeble,  both  in 
mind  and  body,  and  wholly  unfit  to  transact  business ;" 
that  said  McQuarrie  §  Long  were  partners,  and  his  attend- 
ing physicians,  and  induced  him,  by  fraud,  to  make  said 
conveyance ;  that  they  have  cut  a  large  quantity  of  wood 
on  said  farm,  and  have  hauled  a  part  of  it  away,  and  if  not 
restrained,  he  believes  they  will  haul  away  immediately 
two  hundred  cords,  and  that  the  cutting  and  removal  of 
the  timber  will  materially  diminish  the  value  of  said  land; 
that  said  McQuarrie  ft  Long  threaten  to  take  immediate 
possession  of  said  premises.  There  is  an  averment  of  the 
tender  of  the  notes  and  a  prayer  for  rescission.  This  com- 
plaint is  signed  by  the  counsel  of  HUdebrand,  and  is  not 
verified  by  affidavit  as  required  by  the  statute.  2  GL  &  H. 
134,  sec.  138. 

But  we  do  not  consider  the  facts  averred  sufficient  to 
authorize  the  court  to  grant  an  injunction.  The  imury, 
resulting  from  the  loss  of  possession  of  the  premises,  has  its 
adequate  legal  compensation  in  a  judgment  for  the  rental 
value  thereof.  T$o  insolvency  having  been  averred,  the 
allegation  that  the  cutting  of  timber  "will  materially 
diminish  the  value  of  said  land,"  certainly  furnishes  no 
ground  for  the  interposition  of  the  court  by  the  exercise 
of  its  preventive  power.  Our  statute  only  authorizes 
the  court  to  issue  this  writ,  to  restrain  some  act,  the 
commission  of  which  "  would  produce  great  injury  to 
the  plaintiff."  The  well-established  rule  of  equity  has 
been,  that  the  writ  would  only  issue  to  prevent  "ir- 
reparable injury."  The  statute  must  not  be  construed 
as  having  utterly  abolished  this  rule,  and  transformed 
a  reluctant  writ,  called  into  use  only  in  moments  of 
extreme  danger,  into  a  volunteer  whose  ready  power  may 
be  invoked  upon  an  apprehension  of  injury  for  which  a  rule 
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of  compensation  at  law  has  been  fixed.  In  the  case  under 
consideration,  the  appellants  filed  their  several  answers, 
under  oath,  denying  every  material  averment  upon  which 
the  prayer  for  relief  was  founded.  The  record  shows  a 
submission  to  the  court,  and  contains  no  affidavits  in  sup- 
port of  the  application.  It  seems  clear  that,  under  such  a 
state  of  pleadings  in  this  case,  the  injunction  should  have 
been  denied. 

The  injunction  is  dissolved,  and  cause  remanded. 

Newman  ft  Newman  and  N  H.  Johnson,  for  appellant. 
Morton  ft  Exbby  and  J".  P.  Siddall,  for  appellee. 


Wright  v.  The  Administrator  of  Rogers. 

APPEAL  from  the  Cass  Common  Pleas. 

Gregory,  J. — The  only  question  made  in  this  case  is,  that 
the  evidence  does  not  sustain  the  finding  of  the  court  below. 
We  have  examined  the  testimony,  and  think  the  finding 
fully  sustained  by  it. 

Judgment  affirmed,  with  five  per  cent,  damages  and 
costs. 

McDonald  ft  Boache,  for  appellant. 
E.  Walker,  for  appellee. 


The  State  op  Indiana  on  the  relation  of  the  Auditor  of 
Morgan  County  v.  Whitener  and  Others. 

Bond  to  Obtain  License  ?oa  Retailing. — The  condition  of  the  bond  re- 
quired by  the  fourth  section  of  the  temperance  act  of  1859  (1  0.  &  H.  614, 
et  uq.)  is  twofold :  first,  that  the  prinoipal  obligor  will  keep  an  orderly 
and  peaceable  house ;  tecond,  that  he  will  pay  aU  fines  and  costs  that  may 


NOVEMBER  TERM,  1864.  126 

The  8Ute  of  Indiana  ex  rel.  •.  Whitener  and  Others. 

be  assessed  against  him ;  and  it  is  no  answer  to  a  breach  of  its  conditions 
that  the  defendant  is  liable  to  a  criminal  prosecution  for  the  acts  consti- 
tuting such  breach. 

APPEAL  from  the  Morgan  Circuit  Court. 

Qbbgo&t,  J. — The  complaint  charges  "  that  the  defendants 
(naming  them)  on,  etc.,  by  their  writing  obligatory  of,  etc., 
a  copy  of  which  is  filed,  etc.,  bound  themselves  to  the  state 
of  Indiana,  in  the  penal  sum  of  $500,  upon  this  condition, 
that  Whitener  had  applied  for  and  procured,  from  the  board 
of  commissioners  of  said  county,  an  order  granting  him 
license  (under  the  provisions  of  an  act  to  regulate  the  sale 
of  spirituous  liquors,  approved  March  5,  1859)  to  sell  in- 
toxicating liquors  in  less  quantities  than  a  quart  at  a  time, 
in  a  certain  house,  to  wit,  etc.,  in  the  town  of  Martinsville, 
at  said  county;  if  the  said  Whitener  should  keep  an  orderly 
and  peaceable  house,  and  should  pay  all  fines,  etc.,  that 
might  be  assessed  against  him  for  any  violation  of  the  pro- 
visions of  said  act,  then  said  obligation  to  be  void,  etc. 
The  relator,  etc.,  for  assignment  of  breach  of  said  obliga- 
tion, says  that  on,  etc.,  after  the  execution  of  said  bond  by 
defendant,  he,  in  pursuance  of  the  order  of  said  board  and 
said  act  aforesaid,  as  the  auditor  of  said  county,  duly  issued 
to  said  Whitener  said  license  to  retail  intoxicating  liquors  in 
less  quantities  than  a  quart  at  a  time,  at  the  place  aforesaid, 
for  one  year  from  the  date  thereof,  a  copy  of  which  is  filed; 
that  said  Whitener  on  the  receipt  of  said  license  commenced 
the  business  of  retailing  liquors  in  the  place  aforesaid ;  that 
instead  of  keeping  an  orderly  and  peaceable  house,  as  he 
was  required  by  said  obligation  to  do,  he  did,  on,  etc.,  and 
on  each  and  every  day  from  that  date  to  the,  etc.,  (the 
time  covered  by  the  condition  of  the  bond,)  procure 
divers  rude,  riotous,  and  disorderly  persons  to  congre- 
gate in  and  about  his  house  in  which  he  retailed  in- 
toxicating liquors  in  pursuance  of  said  license,  and  then 
and  there  permitted  them  to  remain,  drinking,  carousing, 
swearing,  quarreling,  fighting,  and  making  other  loud  and 
unusual  noises,  to  the  great  disturbance  of  the  peace,  etc 
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That  said  house,  during  all  of  said  lime  between  the  dates 
last  aforesaid,  was  kept  in  the  most  disorderly  manner; 
wherefore  plaintiff  demands  judgment  for  the  sum  of  $500, 
and  all  other  proper  relief!"  A  copy  of  the  bond  and  con- 
dition accompanies  the  complaint,  and  forms  a  part  of  it. 

Demurrer  to  the  complaint  sustained  by  the  court  below; 
plaintiff  excepted;  final  judgment  on  demurrer;  and  judg- 
ment for  costs  against  the  plaintiff. 

The  question  presented  by  this  record  is,  did  the  Circuit 
Court  err  in  sustaining  the  demurrer  to  this  complaint? 

The  bond  was  executed  under  the  temperance  law  of 
1859.  1G.4E  614,  et  seq.  The  fourth  section  of  the 
act  provides  that  "the  board  of  county  commissioners 
at  such  term  shall  grant  a  license  to  such  applicant,  upon 
his  showing,  to  the  satisfaction  of  said  board  of  commis- 
sioners, that  he  has  given  the  notice  as  above  required, 
and  that  he  is  a  man  of  good  character,  and  fit  to  be  trusted 
with  said  license,  and  upon  his  giving  bond  payable  to  the 
State  of  Indiana,  with  at  least  two  freehold  sureties,  resi- 
dent within  said  county,  to  be  approved  by  the  county 
auditor,  in  the  sum  of  $500,  conditioned  that  he  will  keep 
an  orderly  and  peaceable  house,  and  that  he  will  pay  all 
fines  and  costs  that  may  be  assessed  against  him  for  any 
violation  of  the  provisions  of  this  act,  which  bond  shall 
be  filed  with  the  county  auditor  of  said  county." 

By  this  section  it  is  plain  that  the  condition  of  such  bond 
is  twofold:  first,  that  the  principal  obligor  will  keep  an  or- 
derly and  peaceable  house ;  second,  that  he  will  pay  all  fines 
and  costs  that  may  be  assessed  against  him. 

It  is  contended  that  the  condition  of  this  obligation  only 
covers  the  latter;  that  an  action  will  not  lie  until  after  con- 
viction and  judgment  for  a  violation  of  some  one  or  more 
of  the  penal  prohibitions  contained  in  the  act.  We  do  not 
think  so.  Such  a  construction  of  this  section  would  abridge 
its  obvious  meaning.  By  no  rule  of  statutory  interpreta- 
tion can  such  a  conclusion  be  arrived  at. 

It  is  true  that,  by  the  13th  section  of  this  act,  it  is 
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made  a  penal  offense  to  keep  a  disorderly  house  wherein 
intoxicating  liquors  are  sold,  bartered,  or  given  away,  or 
suffered  to  be  drunk;  but  we  do  not  see  how  this  could, 
in  any  way,  affect  the  right  to  sue  on  the  contract  of  the 
offender. 

If  the  bond  is  valid  as  a  contract,  and  we  are  of  the 
opinion  that  it  is,  then  it  is  no  answer  to  a  breach  of  its 
condition  that  the  defendant  is  liable  to  a  criminal  prose- 
cution for  the  acts  constituting  such  breach. 

There  are  several  misdemeanors  for  which  a  civil  action 
can  be  maintained. 

It  is  urged  against  this  complaint  that  the  damages  are 
claimed  as  liquidated.  "We  do  not  so  regard  the  averment 
in  the  complaint. 

The  plaintiff  may  on  a  trial  recover  a  less  sum  than  that 
claimed,  but  can  not  recover  a  greater. 

The  question  as  to  the  measure  of  damages  is  not  before 
us,  and  we  give  no  opinion  on  that  subject;  all  we  decide 
is  that  the  plaintiff  can,  under  the  allegations  of  the  com- 
plaint, if  sustained  by  the  evidence,  recover. 

Judgment  reversed,  with  costs;  cause  remanded  to  said 
court,  with  directions  to  overrule  the  demurrer  to  said 
complaint,  and  for  further  proceedings. 

McDonald  $  Roacke,  for  appellant. 

W.  JR.  Harrison  and  W.  8.  Shirley,  for  appellee. 
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sale  of  "one  pint  of  intoxicating  liquor/1  without  the  arennent  in  terms 


that  it  was  less  than  a  quart,  is  good.    Page  120. 

Crdoxal  Plradikqu — Ckrtairtt. — The  statute  requires  no  greater  degree 
of  certainty  in  criminal  than  in  ciril  pleadings.    Page  129. 

Ixpkisovxrivt  for  Debt.— The  22d  section  of  the  1st  article  of  the  constitu- 
tion, proTiding  that  "  there  shall  be  no  imprisonment  for  debt  except  in 
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case  of  fraud,"  applies  only  to  debts  within  the  proper  and  legal  meaning 

of  that  term.    Page  130. 
34  tt       Sajti — Costs  in  Ceimiwal  Prosecution. — Neither  the  fine  or  costs  ad- 
130  174  judged  against  the  defendant  because  of  his  criminal  act  are  within  ih» 

~"~""  meaning  of  the  constitutional  provision  forbidding  imprisonment   for 

debt    Page  181. 
Costs — Commitment. — In  a  prosecution  for  retailing  intoxicating  liquors 

without  license,  the  judgment  that  the  defendant  stand  committed  till  the 

fine  and  costs  are  paid  or  replevied  is  not  incorrect.     Thompton  v.  The 

State,  16  Ind.  616,  overruled.    Page  182. 

APPEAL  from  the  Howard  Common  Pleas. 

Elliott,  J. — The  defendant  was  prosecuted  in  the  Sow- 
ard  Common  Pleas  for  retailing  intoxicating  liquors  with- 
out license.  Trial  by  the  court,  conviction,  and  judgment 
that  the  defendant  pay  a  fine  of  $5  and  costs,  and  that  he 
stand  committed  until  the  fine  and  costs  are  paid  or  re- 
plevied. The  defendant  below  appeals.  There  was  no 
motion  to  quash  the  information,  nor  were  any  exceptions 
taken.  It  is,  however,  insisted  that  the  information  is  not 
sufficient  to  justify  a  conviction  and  judgment,  and  that 
the  objection  may  be  t&ken  advantage  of  on  error. 

The  information  charges  that  "Richard  McCool,  on  or 
about  the  15th  day  of  January,  A.  D.  1864,  at  and  in  How- 
ard county,  etc.,  did  then  and  there  unlawfully  sell  one 
pint  of  intoxicating  liquor  to  Jonathan  Langley,  for  the  sum 
of  twenty  cents.  He,  the  said  Richard  McCool,  not  then 
and  there  being  licensed,  according  to  law,  to  sell  intoxi- 
cating liquors  in  a  less  quantity  than  a  quart  at  a  time,  as 
Jonathan  Langley  has  complained,"  etc.  The  objection 
urged  is,  that  the  information  does  not  aver  with  suffi- 
cient certainty  that  the  quantity  of  intoxicating  liquor 
sold  was  less  than  a  quart. 

In  Willard  v.  The  State,  4  Ind.  407,  this  court  held— 
Stuart,  Justice,  delivering  the  opinion  of  the  court — that  an 
indictment  charging  the  sale  of  a  pint  of  spirituous  liquors 
was  good  on  a  motion  to  quash,  without  the  averment 
that  it  was  less  than  a  quart.  The  court  in  that  case  say : 
"A  pint  is  a  measure  as  well  known  as  a  quart    The  one 
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is  quite  as  definite  as  the  other.  An  allegation  that  a 
pint  was  less  than  a  quart  could  not  he  more  explicit,  and 
was  therefore  unnecessary." 

"  If,  in  fact,  the  party  sold  the  pint,  not  separately,  but 
as  a  part  and  parcel  of  a  quantity  more  than  a  quart,  that 
was  a  matter  of  evidence  of  which  he  could  avail  himself 
on  the  trial."  In  the  more  recent  case,  however,  of 
Struckman  v.  The  State,  21  Ind.  160,  the  court,  in  a  similar 
case,  overruled  the  opinion  in  the  former,  and  held  that 
the  information  was  not  sufficient.  This  latter  opinion 
is  founded  on  the  opinion  of  the  court  in  the  case  of 
The  Commonwealth  v.  OcUin,  23  Pick.  275.  In  that  case 
the  indictment  charged  the  defendant  with  selling  "  one 
pint  of  spirituous  liquors,"  under  a  statute  prohibiting  the 
sale  of  less  than  fifteen  gallons.  The  indictment  was  held 
bad.  The  argument  seems  to  be,  that  the  pint  sold  may 
have  been  but  a  part  of  a  quantity  more  than  a  quart ; 
and  that  if  so,  still  the  allegation  in  the  information  that 
the  defendant  sold  a  pint,  would  be  true,  as  the  sale 
would  embrace  not  only  one,  but  many  pints. 

This  argument  seems  quite  technical,  and  would  re- 
quire, in  criminal  pleadings,  the  highest  degree  of  cer- 
tainty known  to.  the  law.  We  apprehend  that  the  court, 
in  the  case  referred  to  in  23  Pick.  275,  was  governed  by 
the  common  law  rule  requiring  a  greater  degree  of  cer- 
tainty in  criminal  proceedings  than  is  required  under  the 
statutes  of  this  state. 

The  rule  governing  pleadings  in  civil  cases  requires  that 
they  shall  be  certain  to  a  commbn  intent ;  and,  as  we  un- 
derstand the  statute,  it  requires  no  greater  degree  of  cer- 
tainty in  criminal  than  in  civil  pleadings.  The  statute 
requires  that  "  the  words  used  in  the  indictment  must  be 
construed  in  their  usual  acceptation  in  common  language, 
except  words  and  phrases  defined  by  law,  which  are  to  be 
construed  according  to  their  legal  meaning;"  that  "the 
indictment  or  information"  is  sufficient  if  "the  offense 
charged  is  clearly  set  forth,  in  plain  and  concise  language, 
Vol.  XXin.— 9 
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without  repetition/'  and  "that  the  offense  charged  is 
stated  with  such  a  degree  of  certainty  that  the  court  can 
pronounce  judgment,  upon  conviction,  according  to  the 
right  of  the  case."  2  G.  &  H.  403.  The  statute  on 
which  the  information  is  founded  prohibits  the  sale,  with- 
out license,  of  any  quantity  of  intoxicating  liquors  les& 
than  a  quart  at  a  time.  The  information  charges  the 
sale  of  " one  pint"  a  known  quantity,  less  than  a  quart ; 
and  when  these  words  are  construed  in  their  usual  accep- 
tation in  common  language,  we  think  that  the  offense  is 
charged  with  such  a  degree  of  certainty  that  the  court 
may  pronounce  judgment  upon  conviction,  according  to 
the  right  of  the  case. 

The  court,  in  rendering  judgment  for  the  fine  and  costs, 
adjudged  that  the  defendant  should  stand  committed  to 
the  custody  of  the  sheriff  until  the  fine  and  costs  were  paid 
or  replevied,  and  it  is  claimed  that  the  court  erred  in  ad- 
judging that  the  defendant  should  be  committed  for  costs. 
The  statute  provides  that, "  when  the  defendant  is  adjudged 
to  pay  any  fine  and  costs,  the  court  shall  order  him  to  be 
committed  to  the  jail  of  the  county  until  the  same  are  paid 
or  replevied."  2G.4H.  421,  sec.  128.  The  judgment  of 
the  court  in  this  case  is  in  accordance  with  this  section  of 
the  statute.  But  it  is  urged  that  the  costs  in  such  cases 
are  debts  due  to  private  parties,  officers,  etc.,  and  as  the 
constitution  prohibits  imprisonment  for  debt,  except  in 
cases  of  fraud,  that  so  much  of  the  section  of  the  act  above 
recited  as  provides  for  the  imprisonment  of  the  party  until 
the  costs  are  paid  or  replevied,  is  in  conflict  with  the 
22d  section  of  the  1st  article  of  the  constitution  of  the 
state,  and  is  therefore  void.  That  section  is  as  follows: 
"The  privilege  of  the  debtor  to  enjoy  the  necessary 
comforts  of  life  shall  be  recognized  by  wholesome  laws, 
exempting  a  reasonable  amount  of  property  from  seizure 
or  sale  for  the  payment  of  any  debt  or  liability  hereafter 
contracted ;  and  there  shall  be  no  imprisonment  for  debt, 
except  in  case  of  fraud."    1  G.  4  H,  32,  33,  sec.  22. 
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"We  are  not  aware  that  it  has  ever  been  claimed  that  the 
.  first  clause  of  this  section,  extended  to  liabilities  other  than 
those  growing  out  of  contracts,  either  express  or  implied. 
Such  seems  to  have  been  the  interpretation  given  to  it  by 
the  legislature,  in  providing  "  that  an  amount  of  property 
not  exceeding  in  value  $300,  owned  by  any  resident  house- 
holder, shall  notlbe  liable  to  sale  on*  execution,  or  any  other 
final  process  from  a  court,  for  any  debt  growing  out  of  or 
founded  upon  a  contract,  express  or  implied,  after  the  4th 
of  July,  1852."  The  second  clause  of  the  section  prohibit- 
ing imprisonment  for  debt,  except  in  case  of  fraud,  con- 
nected, as  it  is,  with  the  first  clause  by  the  copulative 
conjunction,  would  seem  to  relate  to  the  same  subject  or 
*class  of  liabilities,  and  if  so,  the  immunity  contemplated 
by  the  second  clause  would  be  confined  to  debts  or  liabil- 
ities growing  out  of  contracts,  and  not  to  liabilities  result- 
ing from  crimes  or  torts.  It  is  not  necessary,  however,  for 
the  decision  of  the  question  presented  in  this  case,  that  we 
should  determine  the  character  of  all  the  liabilities  to 
which  it  may  apply.  It  must,  however,  be  a  debt  within  the 
proper  and  legal  meaning  of  that  term.  In  criminal  pros- 
ecutions, fines  are  assessed  against  the  parties  convicted 
as  a  punishment  for  their  criminal  acts,  and  they  are  also 
taxed  with  the  costs  of  prosecution.  It  is  not  contended 
that  the  legislature  may  not  provide  that  the  defendant 
shall  be  held  in  custody  until  the  fine  is  paid  or  replevied. 

The  costs  are  but  an  incident  of  the  fine  assessed,  result- 
ing from  the  same  act;  and,  although  they  are  due  to  the 
officers  of  the  court  and  witnesses  for  services  rendered  in 
the  course  of  the  prosecution,  they  are  adjudged  against 
the  defendant  because  of  his  criminal  act,  and  may  be 
fairly  regarded  as  a  part  of  the  punishment  The  fine, 
when  assessed,  becomes  a  fixed  liability  to  pay  the  state  a 
definite  amount  of  money.  The  costs  are  taxed,  and  are 
due  to  the  officers  and  witnesses,  and  we  are  at  a  loss  to 
perceive  upon  what  principle  the  latter  is  a  debt  within 
the  meaning  of  the  section  of  the  constitution  referred  to, 
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while  the  former  is  not.  The  fact  that  the  one  is  payable 
to  the  state  and  the  other  to  individuals,  we  think,  fur-  c 
nishes  no  ground  for  such  a  distinction.  In  our  opinion, 
neither  of  them  is  a  debt  within  the  meaning  of  the  con- 
stitutional provision  referred  to,  and  the  judgment.of  the 
court  below  was  therefore  correct. 

This  opinion  being  in  conflict  with  th#e  opinion  of  the 
court  in  the  case  of  Thompson  v.  The  State,  16  Ind.  516, 
the  latter  is  therefore  overruled. 

Judgment  of  the  court  below,  in  this  case,  affirmed,  with 
costs. 

James  W.  Robinson,  for  appellant. 

Oscar  B.  Hord,  Attorney  General,  for  the  State. 


Smith  v.  The  State. 

Retailing — Information. — Information,  charging  that  defendant  on,  etc.,  sold 
"three  gills  of  intoxicating  liquor,  the  same  being  of  less  quantity  than  a 
quart,"  etc.,  is  good. 

Costs — Commitment. — There  was  no  error  in  ordering  the  defendant  to  be 
committed  to  prison  till  the  fine  and  costs  were  paid  or  replevied. 

APPEAL  from  the  Howard  Common  Pleas. 

Elliott,  J. — Information  for  retailing  spirituous  liquors 
without  license;  motion  to  quash  overruled;  trial  hy  the 
court;  conviction  of  the  defendant;  motion  for  new  trial 
overruled;  and  judgment. 

The  first  question  presented  is  as  to  the  sufficiency  of  the 
information.  It  charges  that  the  defendant  on,  etc.,  "at 
and  in  Howard  county,  and  state  of  Indiana,  did  unlaw- 
fully sell  to  William  Wictter  three  gills  of  intoxicating 
liquors,  the  same  being  of  a  less  quantity  than  a  quart,  for 
the  sum  of  fifteen  cents ;  the  said  Smith  not  then  and  there 
being  licensed,  according  to  law,  to  sell  intoxicating  liquors 
in  a  less  quantity  than  a  quart  at  a  time,"  etc.    It  seems 
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to  contain  every  necessary  averment  to  constitute  the  of- 
fense, and  is,  we  think,  clearly  good. 

The  second  error  assigned  is,  that  the  finding  of  the 
court  is  contrary  to  the  evidence.  "We  have  examined  the 
evidence,  and  think  it  fully  sustains  the  finding. 

The  third  objection  is  that  the  court  erred  in  ordering 
that  the  defendant  should  be  committed  to  prison  until  the 
fine  and  costs  were  paid  or  replevied.  This  was  right.  See 
McCool  v.  The  State,  at  this  term. 

Judgment  affirmed,  with  costs. 

James  W.  Robinson,  for  appellant. 

Oscar  B.  Hord,  Attorney  General,  for  the  State. 


Thb  Indianapolis,  Pittsburg,  and  Cleveland  Railroad 

Company  v.  Keely's  Administrator.  |i5  13| 

23    133 
141    445! 

Nbglioexcb — Complaint. — In  a  suit  against  a  railroad  company  for  causing  143  666 
the  death  of  the  intestate  by  carelessly  and  negligently  running  over  him 

with  a  locomotive,  the  general  averment  that  "  the  defendant,  by  her  agents  __ 

and  servants,  did  carelessly  and  negligently  run  over/1  etc.,  is  sufficient,  j,SL  *®f 
without  stating  the  particular  acts  constituting  such  negligence. 


Sami. — The  complaint  in  such  case  must  show  by  averment  that  the  deceased       .25       133 

169         4fl2 
did  not,  by  his  own  fault  or  negligence,  contribute  to  his  death  5  and  the  ' 

averment  that  "  he  was  at  the  time  lawfully  on  the  track  of  said  railroad,'1 

etc.,  is  not  sufficient. 

Death  caused  bt  Wrongful  Act  or  Another — Complaint. — The  right  to 

sue  in  such  cases,  under  sec.  784,  2  G.  &  H.  880,  is  given  to  the  personal 

representative  of  the  deceased;  but  the  action  is  prosecuted  for  the  benefit 

of  the  widow  and  children,  or  next  of  kin,  and  the  names  of  these  persons, 

and  their  relationship  to  the  deceased,  should  be  stated  in  the  complaint. 

APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  J. — John  Keeley,  as  administrator  of  William 
S.  Keeley,  deceased,  sued  the  appellant  for  the  alleged 
carelessness  and  negligence  of  her  servants  and  employees 
in  running  a  locomotive  on  her  railroad  track  in  the  limits 
of  the  city  of  Indianapolis,  thereby  running  against  and 
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over  the  said  William  H.  Keeley,  and  causing  his  death. 
The  complaint  is  in  two  paragraphs;  separate  demurrers 
filed  to  each ;  overruled  and  excepted  to. 

Issue,  trial,  verdict,  and  judgment  for  the  plaintiff. 

The  first  question  presented  arises  upon  the  action  of  the 
court  below  in  overruling  the  demurrers  to  the  complaint. 

The  same  objections  are  urged  to  each  of  the  paragraphs, 
and  we  will  consider  them  as  applicable  to  both. 

1.  It  is  insisted  that  the  complaint  does  not  sufficiently 
aver  that  the  death  of  Keeley  was  caused  by  the  negligence 
and  carelessness  of  the  employees  of  the  railroad  company ; 
that  the  general  averment  that  the  defendant,  by  her 
agents  and  servants,  did  carelessly  and  negligently  run  over, 
etc.,  is  not  sufficient;  but  the  particular  acts  constituting 
such  negligence  should  be  stated.  This  court  has  held  such 
an  averment  sufficient.  See  Indianapolis,  Pittsburg,  and 
Cleveland  Railroad  Company  v.  Taffe,  11  Ind.  458.  Another 
objection  urged  to  the  complaint  is,  that  it  does  not  aver  or 
show  that  Keeley,  the  deceased,  did  not,  by  his  own  fault  or 
negligence,  contribute  to  his  death.  This  objection  is  well 
taken  to  both  paragraphs.  The  only  averment  on  the  sub- 
ject in  either  paragraph  is,  that "  the  said  William  H.  Keeley  y 
deceased,  was  lawfully  upon  the  track  of  said  railroad,  at  a 
point  within  the  city  of  Indianapolis"  etc.  This  averment 
can  not  be  construed  into  an  allegation  that  he  was  not  in 
fault.  The  defendant's  locomotive,  and  the  engineer  in 
charge  of  it,  were  doubtless  lawfully  on  the  track  of  the 
railroad;  but  the  complaint  is,  that  so  being  there,  by  the 
carelessness  and  negligence  of  those  in  charge  of  the  loco- 
motive, it  was  run  against  and  over  Keeley,  thereby  causing 
his  death.  So  Keeley  may  have  been  lawfully  on  the  track, 
but  did  he,  while  there,  use  the  proper  care  and  precaution 
to  avoid  injury,  or  did  he,  by  his  own  negligence  and  mis- 
conduct, contribute  to  the  fatal  result  ? 

In  the  case  of  The  Presided  and  Trustees  of  the  Town 
of  Mount  Vernon  v.  Dusouchett  and  Another,  which  was  an 
action  brought  for  an  alleged  injury  to  the  plaintiff's  boat, 
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by  wrongfully  permitting  a  steam-boiler  to  remain  in  a 
street  above  low- water  mark,  and  below  high- water  mark, 
this  court  said  :  "The  declaration  in  a  suit  for  such  dam- 
age must  show  that  there  was  no  fault  on  the  plaintiff's 
part."    2  Ind.  586. 

In  the  case  of  The  Evansville  and  CrawfordsviUe  Railroad 
Company  v.  Hiatt,  17  Ind.  102,  it  is  said  :  "In  this  class  of 
suits  the  plaintiff  must,  as  a  general  proposition,  prove 
that  the  proximate,  the  immediate  cause  of  the  injury  sued 
for  was  the  wrongful  act  of  the  defendant,  to  which  in- 
jury his  own  wrongful  act  did  not  immediately  contribute ; 
at  least  the  facts  must  develop  this.  Hence,  the  question 
of  negligence  on  the  part  of  the  plaintiff  arises  under  the 
general  denial.  1  Hilliard  on  Torts,  133.  Hence,  the  fur- 
ther rule  as  to  the  complaint,  that  it  must  show  by  aver- 
ments that  the  plaintiff  was  not  in  fault." 

Again,  it  is  urged  that  the  complaint  is  defective  in  not 
ehowing  that  there  is  a  widow,  child  or  children,  or  next 
of  kin  of  the  said  Keeley  left  surviving  him,  to  whom  the 
damages  would  inure,  and  that  the  names  of  such  should 
be  given,  and  their  relation  to  the  deceased  stated.  At 
common  law  the  right  of  action  for  injuries  to  the  person 
did  not  survive  to  the  representative  of  the  injured  party, 
but  died  with  the  person. 

The  right  to  sue,  in  this  case,  is  founded  on  sec.  784  of 
the  statute,  2  G.  &  H.  830,  which  provides  that,  "when 
the  death  of  one  is  caused  by  the  wrongful  act  or  omission 
of  another,  the  personal  representatives  of  the  former  may 
maintain  an  action  therefor  against  the  latter,  if  the  for- 
mer might  have  maintained  action,  had  he  lived,  against 
the  latter,  for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two  years.  The 
damages  can  not  exceed  $5,000,  and  must  inure  to  the  ex- 
clusive benefit  of  the  widow  and  children,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  personal  prop- 
erty of  the  deceased." 

As  the  right  to  sue  is  purely  a  statutory  one,  and  in 
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derogation  of  the  common  law,  the  statute  most  be 
strictly  construed,  and  the  case  brought  clearly  within  its 
provisions,  to  enable  the  plaintiff  to  recover.  The  right 
to  sue  is  given  to  the  personal  representative  of  the  de- 
ceased, and  the  action  is  prosecuted  in  his  name ;  but  the 
damages  "must  inure  to  the  exclusive  benefit  of  the 
widow  and  children,  or  next  of  kin,  and  therefore  the  ac- 
tion is,  in  effect,  prosecuted  for  their  benefit.  If  there 
were  no  wife,  children,  or  next  of  kin  surviving  the  de- 
ceased, capable  of  taking  under  the  statute,  the  action 
would  not  lie.  It  is  therefore  clear  that  the  complaint 
must  at  least  aver  tha»t  there  are  such  persons  to  whom, 
under  the  statute,  the  damages  inure.  It  is  an  issuable 
fact  that  may  be  controverted,  and  must  be  alleged  in  the 
complaint ;  and,  if  denied,  must  be  proved  to  sustain  the 
action.  In  the  first  paragraph  of  the  complaint  in  the 
case  at  bar  this  statement  occurs :  "  Whereby  he,  the  said 
William  H.  Keeley,  deceased,  suffered  great  pain  and 
agony  as  aforesaid,  and  his  wife  and  child,  an  infant  of 
less  than  a  year  old,  have  lost  their  natural  guardian, 
protector,  and  provider."  This  is  not  a  direct  averment 
that  the  deceased  left  surviving  him  a  widow  and  child. 
It  is,  at  most,  only  an  inferential  statement  of  that  fact. 

The  second  paragraph  contains  no  statement  on  the 
subject,  inferential  or  otherwise.  If  the  statement  in  the 
first  paragraph  of  the  complaint  is  deemed  a  sufficient 
averment,  still  the  question  recurs,  is  it  necessary  to  aver 
their  names?  In  New  York,  under  a  statute  conferring 
the  same  right  of  action  on  the  personal  representative  of 
the  deceased  person,  and  "  the  sum  recovered  to  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin,"  it  has 
been  held  that  the  complaint  should  show  that  "  there  are 
persons  entitled  by  law  to  claim  the  indemnity,"  and  that 
their  names  should  be  stated.  Safford  v.  Drew,  8  Duer 
N.  Y.  Rep.  627. 

The  New  York  statute  may  furnish  one  reason  why  the 
persons  entitled  to   the   damages  recovered    should    be 
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named  in  the  complaint,  that  does  not  exist  under  our 
statute,  in  this:  the  statute  of  New  York  provides  that 
"the  jury  may  give  such  damages  as  they  shall  deem  a 
fair  and  just  compensation,  not  exceeding  $5,000,  with 
reference  to  the  pecuniary  injuries  resulting  from  such 
death  to  the  wife  and  next  of  kin  of  the  deceased  person." 
A  different  rule  seems  to  prevail  under  our  statute.  See 
Long  v.  Morrison,  14  Ind.  595.  In  view,  however,  of  the 
whole  question,  we  think  the  better  rule  of  practice  re- 
quires that  the  names  of  the  persons  and  their  relation  to 
the  deceased  should  be  stated  in  the  complaint:  It  im- 
poses no  hardship  on  the  plaintiff,  and  only  requires  to  be 
stated  in  the  complaint  the  facts  that  must  be  proved  on 
the  trial  to  justify  a  recovery.  The  demurrers  to  the  com- 
plaint should  have  been  sustained. 

Other  errors  are  assigned,  in  instructions  given  by  the 
court  below,  and  in  refusing  to  give  instructions  asked  by 
appellant,  which,  however,  need  not  now  be  further  no- 
ticed. For  the  reasons  stated,  the  judgment  of  the  Com- 
mon Pleas  Court  must  be  reversed. 

Judgment  reversed,  with  costs.  Cause  remanded,  with 
instructions  to  the  court  below  to  sustain  the  demurrers 
to  the  complaint,  and  with  leave  to  the  plaintiff  below 
to  amend  the  complaint. 

John  Davis  and  John  Caven,  for  appellant. 
R.  L.  Walpole  and  W.  W.  Wick,  forappellee. 


Hubsr  v.  Robinson. 

Common  Fleas — Jurisdiction. — The  jurisdiction  of  the  Court  of  Common 
Pleas,  in  criminal  prosecutions,  is  only  co-extensive  with  the  limits  of  the 
county,  and  it  can  issue  no  process  to  any  other  county,  unless  by  some 
special  statutory  proTision. 

Imprisonment. — Any  one  charged  with  a  criminal  offense,  and  before  con- 
viction, may,  under  sec  11, 1  O.  &  H.  411,  on  the  order  of  the  judge,  where 
there  is  no  sufficient  prison  in  any  county,  be  removed  to  the  jail  of  a 
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oounty  other  than,  that  in  which  he  stands  charged.  But  when  impris- 
onment in  a  county  jail  is  the  punishment  for  crime,  he  can  not  be  so 
removed. 
Construction — Statutes. — It  is  the  doty  of  the  court  to  construe  the  words 
of  a  statute  in  their  plain  and  ordinary  sense,  unless  such  construction 
would  lead  to  absurdity. 

On  Friday,  January  22,  1865,  the  argument  of  this  ap-  . 
plication  was  heard  before  Chief-Justice  Bay,  and  the 
case  was  taken  under  advisement  until  Saturday  morning 
at  10  o'clock,  when,  the  judges  taking  their  places  on  the 
bench,  Chief- Justice  Bay  announced  that,  as  the  decision 
of  the  application  involved  the  construction  of  a  statute, 
and  as  it  was  desirable  that  such  construction  should  be 
authoritative  and  a  guide  to  legislative  action,  and  there- 
fore the  judgment  of  the  Supreme  Court,  he  had  sub- 
mitted the  question  to  the  full  bench  of  judges,  and  it  had 
been  considered  by  them,  and  that  Justice  Gregory  would 
now  deliver  the  opinion  of  the  court. 

Gregory,  J. — On  the  application  of  Huber,  a  writ  of 
habeas  corpus  was  issued  by  the  clerk  of  this  court  on  the 
order  of  Chief-Justice  Bay,  directed  to  the  defendant  Bob- 
inson,  sheriff  of  Marion  county,  commanding  him  to  have 
the  body  of  Huber,  etc.,  before  the  judge  aforesaid,  at,  etc., 
on,  etc.,  to  do  and  receive  what  shall  be  ordered,  etc.  To 
this  writ  the  defendant  makes  the  following  return : 

"  I  hereby  produce  said  Jacob  Huber,  in  obedience  to  the 
order  of  this  writ  of  habeas  corpus  herein.  I  hold  said 
Huber  under  the  authority  of  an  order  from  Hon.  Solomon 
Blair,  judge  of  the  Court  of  Common  Pleas  of  this  dis- 
trict, a  copy  of  which  order  is  filed  herewith,  and  which 
order  was  made  upon  the  conviction  of  said  Huber,  in  the 
Court  of  Common  Pleas  of  Hendricks  county,  upon  an  in- 
formation filed  in  said  court  by  the  district  attorney 
thereof,  at  the  January  term,  1865 ;  upon  which'  conviction 
said  Huber  was  duly  sentenced  to  pay  to  the  state  of  In- 
diana  the  sum  of  $200,  and  costs  of  the  suit,  and  to  be 
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imprisoned  thirty  days  in  the  county  jail  of  Hendricks 
county,  and  until  said  fine  and  costs  are  paid  or  replevied." 

The  copy  of  the  order  of  Judge  Blair  referred  to  is  as 
follows: 

"State  of  Indiana,  Hendricks  county,  in  the  Court  of 
Common  Pleas,  January  term,  A.  D.  1865;  Wednesday 9 
January  25, 1865.  State  of  Indiana  v.  Jacob  Huber.  Infor- 
mation for  keeping  disorderly  house.  Comes  Edmund  H. 
Straughan,  sheriff  of  Hendricks  county,  and  on  his  appli- 
cation, it  is  ordered  that  the  said  Jacob  Huber  be  commit- 
ted to  the  Marion  county  jail,  the  jail  of  this  {Hendricks) 
county,  being  insufficient  to  keep  prisoners. 

"  (Signed,)  Solomon  Blair, 

"Judge  (hurt  of  Com,  Pleat,  12th  Ditt." 

To  this  return,  the  plaintiff  Huber  demurs. 

The  jurisdiction  of  the  Court  of  Common  Pleas  in  this 
state,  in  criminal  prosecutions,  is  only  co-extensive  with 
the  limits  of  the  county.  ^ 

This  court,  in  the  case  of  Sherry  v.  Wintony  1  Ip&:9§,  r* }1  lt  \ 
Judge  Blackford  delivering  the  opinion,  said;  "jJ  Circuit         v*?y  \ 
Court  is  a  county  court  only,  whose  jurisdiction  jp  liihited^A  \ 

generally  by  the  bounds  of  the  county.    It  can  ^u^iSo 
process  whatever,  mesne  or  final,  to  any  other 
unless  by  some  special  statutory  provision." 

The  only  statute  under  which  it  is  claimed  that 
is  held  by  the  sheriff  of  Marion  county,  on  a  conviction  in 
Hendricks  county,  for  keeping  a  disorderly  house,  is  as 
follows :  "When  there  is  no  sufficient  prison  in  any  county 
wherein  any  criminal  offense  shall  have  been  committed, 
any  judge  of  the  Circuit  or  Common  Pleas  Court  of  such 
county,  upon  application  of  the  sheriff,  may  order  any 
person  charged  with  a  criminal  offense,  and  ordered  to  be 
committed  to  prison,  to  be  sent  to  the  jail  of  the  county 
nearest  having  a  sufficient  jail ;  and  the  sheriff  of  such 
nearest  county  shall,  on  exhibit  of  such  judge's  order, 
receive  and  keep  in  custody  in  t&e  jail  of  his  county  the 
prisoner  ordered  to  be  committed  as  aforesaid,  at  the 
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expense  of  the  county  from  which  such  prisoner  was 
sent;  and  the  said  sheriff  shall,  upon  the  order  of  the 
Circuit  Court,  or  a  judge  of  the  Court  of  Common  Pleaa, 
redeliver  such  prisoner  when  demanded."  (1  G.  &  H.  411, 
sec.  11.) 

Looking  at  the  precise  words  used,  and  construing  them 
in  their  ordinary  sense,  the  plain  meaning  of  this  statute, 
taken  together,  is  that  any  one  charged  with  a  criminal 
offense,  and  before  conviction,  may,  on  the  order  of  the  judge, 
in  the  case  contemplated  by  the  section,  be  removed  to 
the  jail  of  a  county  other  than  that  in  which  he  stands 
charged.  And,  under  the  rule  of  law  on  this  subject,  it 
is  the  duty  of  this  court,  to  give  this  construction  to  this 
statute,  unless  it  would  lead  to  an  absurdity  or  manifest 
injustice.  (Parke,  B.  in  Perry  v.  Skinner,  2  M.  &  W.  476.) 
We  do  not  think  this  a  case  requiring  judicial  interpre- 
tation, changing  the  plain  and  obvious  meaning  of  the 
words  of  the  act. 

It  is  the  duty  of  each  county  in  this  state  to  provide  a 
common  jail.  It  may  so  happen,  by  accident  or  other- 
wise, that  for  a  limited  period  some  of  the  counties  may 
not  have  such  jail.  In  such  case  it  would  be  very  proper 
that  persons  charged  with  crime  should  be  safely  held  for 
trial ;  otherwise  the  greatest  offenders  might  escape.  But 
where  imprisonment  in  the  county  jail  is  the  punishment 
for  a  crime  of  which  the  person  has  been  convicted,  it 
seems  to  us  not  the  policy  of  the  law  to  increase  that 
punishment  by  removing  the  criminal  to  a  neighboring 
county,  away  from  home  and  friends.  Such  a  course 
results  in  an  inequality  in  the  punishment  of  offenders; 
and  in  the  language  of  Blackford,  J.,  in  the  case  of  Sherry 
v.  Winton,  supra,  "  a  person  is  not  to  be  shut  up  within 
the  walls  of  a  prison,  but  in  cases  where  the  law  plainly 
authorizes  his  imprisonment." 

The  sheriff  of  Marion  county  is  not  an  officer  of  the 
Court  of  Common  Pleas°of  Hendricks  county,  and  he  can 
not,  of  course,  in  the  absence  of  any  special  statutory  pro- 
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vision  on  the  subject,  execute  the  process  of  such  court. 
Sherry  v.  Winton,  surpra. 

It  follows  that  the  order  of  Judge  Blair  for  the  removal 
of  Huber  is  void,  and  in  contemplation  of  law,  Huber  is,  or 
at  least  ought  to  be,  in  the  custody  of  the  sheriff  of  Hen- 
dricks county ;  and,  under  the  provisions  of  sections  728  and 
784  of  the  code,  (2  G.  &  H.  319-520,)  it  should  be  ordered 
that  said  Jacob  Huber  be  discharged  from  the  custody  of 
the  said  defendant  Bobinson,  the  sheriff  of  Marion  county, 
and  remanded  to  the  custody  of  the  sheriff  of  Hendricks 
county.  Which  order  was  accordingly  made  by  Chief- 
Justice  Bay. 

Joseph  Miller  and  Bay  ft  Gordon,  for  petitioner. 


Thayer  v.  Hedges  and  Another. 

Cokstitutional  Law — Legal  Tender. — Congress  has  substantial  power  to 

borrow  money. 
To  do  so  it  may  resort  to  any  measure  which  is  appropriate,  which  plainly 

conduces  to  that  end,  and  which  is  not  prohibited,  and  is  not  inconsistent 

with  the  letter  or  spirit  of  the  constitution. 
The  issue  of  legal-tender  treasury  notes  fulfills  all  these  conditions,  and  is 

therefore   authorised  by  the   constitution  as  a  means  to   effect  loans. 

Thayer  r.  Utdgtt,  22  Ind.  282,  overruled. 
Contract  Patablb  in  Gold — Measure  or  Damages. — In  a  suit  upon  an 

instrument  for  the  payment  of  $500  in  gold,  the  measure  of  damages  is 

not  the  value  of  $500  of  gold  coin,  but  $500  with  interest  from  the  date 

of  default. 

APPEAL  from  the  Boone  Circuit  Court. 

Frazer,  J. — On  the  31st  of  October  last  this  court  ren- 
dered a  judgment  affirming  the  judgment  of  the  court 
below  in  this  cause:  The  opinion,  which  was  pronounced 
by  Perkins,  J.,  on  that  occasion,  is  reported  in  22  Ind.  283, 
et  seq.  On  the  26th  of  November  following,  an  order  was 
entered  here  setting  aside  the  judgment  of  affirmance,  and 
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continuing,  under  advisement,  the  question  as  to  the  judg- 
ment to  be  entered.  Since  then  other  judges  have  come 
upon  the  bench  of  this  court,  whose  duty  it  is  to  act 
upon  the  case.  Finding,  upon  careful  consideration,  that 
we  are  unanimous  in  holding  an  opinion  entirely  different 
from  that  heretofore  given  by  the  learned  judge  who  was 
one  of  our  predecessors,  it  seems  to  be  our  duty  to  deal 
with  the  case  as  if  it  had  never  been  considered,  and  to 
pronounce  such  an  opinion  and  enter  such  a  judgment 
as  shall,  in  our  view,  be  in  accordance  with  the  law  of  the 
case. 

The  plaintiff  sued,  framing  his  complaint  as  upon  a 
promissory  note,  to  recover  upon  an  instrument  dated 
March  26, 1862,  for  the  payment,  four  months  after  its 
date,  of  " $ 500  in  gold"  The  answer  alleged  a  tender  in 
treasury  notes,  such  as  are  made  a  legal  tender  by  acts  of 
Congress.  To  this  a  demurrer  was  overruled  and  excep- 
tion taken,  and  upon  that  ruling  arises  the  chief  question 
before  us.  An  authoritative  settlement  of  this  question 
can  only  be  made  by  the  Supreme  Court  of  the  United 
States,  and  that  tribunal  has  not  yet  pronounced  upon  it. 
The  highest  courts  of  the  states  of  New  York,  CaUfomia, 
and  Iowa,  and  also  that  of  the  District  of  Columbia,  have 
been  compelled  to  decide  it,  and  in  each  case  they  have 
sustained  the  power  of  Congress.  But  their  decisions 
have  not  been  reported,  and  we  are  consequently  deprived 
of  the  opportunity  to  examine  the  reasoning  by  which 
they  reached  the  common  result  at  which  they  all  ar- 
rived. The  question  is  one  of  immense  importance ;  and, 
finding  it  thus  in  our  path,  where  we  can  not  avoid  meet- 
it,  we  must  attempt  to  solve  it  as  best  we  may. 

Does  Congress  possess  the  power  to  make  these  treasury 
notes  a  legal  tender  in  the  payment  of  debts  ? 

To  answer  this  question  we  must  look  to  the  constitu- 
tion of  the  United  States.  It  is  not  within  our  province, 
as  a  court,  either  to  consider  or  discuss  the  wisdom  or  the 
policy  of  the  measure ;  these  are  matters  for  the  considera- 
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tion  of  statesmen  and  of  the  people,  proper  to  be  treated 
by  the  newspaper  press  and  the  political  pamphleteer,  and 
to  be  discussed  in  the  halls  of  Congress  and  at  the  hust- 
ings. But  such  discussions  are  out  of  plaee  and  imperti- 
nent on  the  part  of  a  court  when  considering  a  mere 
question  of  constitutional  power.  If  the  power  is  given  by 
the  constitution,  then  we  must  hold  the  act  valid  law, 
however  unwise  its  exercise.  If  it  was  not  given,  and 
that  is  clear,  then  we  must  not  fail  to  hold  the  act  void, 
however  well  adapted  we  may  deem  it  to  promote  the 
public  interests. 

The  constitution  expressly  grants  to  Congress  certain 
powers  which  it  names;  and  among  these  is  the  authority 
u  to  borrow  money  on  the  credit  of  the  United  States.91 
(Art  1,  sec.  8.)  It  also  expressly  grants  power  "to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution"  all  the  powers  named,  etc.    Ibid. 

To  avoid  expanding  this  opinion  to  unreasonable  limits, 
we  do  not  allude  to  the  power  given  to  "  raise  and  support 
armies,"  although  we  are  unanimously  of  opinion  that  the 
authority  sought  may  be  clearly  shown  to  be  there,  as 
a  means  of  accomplishing  the  end.  It  may  be  "  necessary 
and  proper"  in  order  to  carry  into  effect  more  than  one 
of  the  substantive  and  specific  powers  delegated  by  the 
constitution.  It  throws  no  doubt  whatever  upon  the  con- 
stitutionality of  any  measure  which  is  used  instrumentally, 
that  different  judges  may  find  it  to  be  incident  to  different 
powers  conferred  upon  Congress  by  name ;  for  it  may  be 
so,  and  each  may  be  right.  In  the  present  instance,  the 
inquiry  will  be  confined  to  a  single  one  of  the  functions 
of  Congress. 

In  exercising  its  unquestionable  authority  to  borrow 
money,  Congress  selected,  as  a  means  to  accomplish  that 
end,  the  issue  and  delivery  to  the  lenders  and  government 
creditors  of  treasury  notes,  and  provided  that  such  notes 
should  be  a  legal  tender.  If  this  was  "necessary  and 
proper "  in  order  to  borrow  money,  then,  inasmuch  as  it 
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is  nowhere  prohibited,  there  can  be  little  doubt  that  the 
act  is  within  the  limits  of  constitutional  authority. 

That  the  measure  was  well  calculated  to  procure  loans, 
that  it  was  a  most  efficient  and  convenient  means  of  ac- 
complishing the  end,  which  Congress  had  authority  to  ac- 
complish, it  is  safe  to  say,  has  never  been  for  a  moment 
questioned,  and  never  can  be.    It  did  readily  effectuate 
that  object.    But  it  is  argued  that  it  was,  nevertheless,  not 
"necessary,"  in  the  sense  of  the  constitution,  and  here 
arises  the  only  point  connected  with  the  subject  where 
there  is,  as  I  think,  any  room  for  difference  of  opinion.    It 
presents  a  question  of  construction;  but  it  seems  to  me 
that  the  principle  which  solves  it  has  been  so  well  settled, 
and  so  repeatedly  and  uniformly  recognized  by  the  Supreme 
Court  of  the  United  States,  that  it  ought  to  be  regarded  as 
at  rest  forever.    That  principle  is,  that  any  means  which 
is  appropriate,  which  plainly  conduces  to  the  end  author- 
ized to  be  attained,  which  is  not  prohibited,  and  is  not  in- 
consistent with  the  letter  and  spirit  of  the  instrument,  is 
constitutional.    To  give  the  word  "  necessary "  a  significa- 
tion which  would  deny  to  Congress  the  choice  of  means, 
and  confine  it  to  such  only  as  are  indispensably  necessary, 
would  be  absurd  in  the  extreme;  for  there  are  many  sub- 
stantive powers  expressly  granted  by  name  which  would 
thus  be  utterly  denied;  and  our  admirable  constitution, 
which  was  called  into  being  for  the  very  purpose  of  creat- 
ing a  government  with  powers  ample  enough  to  enable  it 
to  perform  every  essential  national  function,  would  contain 
an  express  grant  of  all  those  powers,  and  yet  a  denial  of 
the  faculty  of  executing  them.    To  illustrate,  there  is  the 
authority  to  borrow  money;  but  the  issue  of  legal-tender 
notes,  for  that  purpose,  is  not  the  only  means  by  which 
money  may  be  borrowed;  therefore  it  is  not  absolutely  nec- 
essary ;  and  if  for  that  reason  it  is  unconstitutional,  then 
the  same  argument  would  deny  the  power  to  resort  to  any 
and  every  other  measure  to  obtain  a  loan ;  for  it  could  be 
truly  said  of  each  that  some  other  method  could  be  success- 
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folly  resorted  to.  Like  illustrations,  as  to  the  power  to  levy 
taxes,  to  regulate  commerce,  to  coin  money,  to  raise  armies, 
to  maintain  a  navy,  and  indeed  as  to  almost  every  authority 
conferred  on  Congress,  might  be  given,  showing  that  such  a 
rigid  construction  as  has  been  indicated  would,  if  admitted, 
demonstrate  the  constitution  to  be  the  grandest  work  of 
human  folly  that  the  world  has  ever  seen. 

And  there  can  be  found  between  that  rule  of  construc- 
tion which  would  result  iu  all  this  absurdity,  and  the  other 
rule  which  we  have  announced,  which  gives  Congress  the 
free  choice  of  means  adapted  to  the  end,  and  limited  only 
by  the  letter  and  spirit  of  the  instrument,  no  intermediate 
ground  at  all  tenable. 

Upon  the  construction  to  be  placed  upon  this  clause  of 
the  constitution,  as  has  been  already  intimated,  there  is  no 
room  left  for  doubt,  if  we  are  to  pay  any  respect  whatever 
to  the  decisions  of  the  Supreme  Court  of  the  United  States. 
We  are  bound,  too,  by  the  decisions  of  that  court,  upon 
this  question;  they  are  authority  which  we  must  yield  to, 
and  which  we  have  no  right  to  disregard.  To  do  so  would 
be  to  set  at  defiance  the  law,  which  it  is  our  duty  to  take 
as  our  guide.  (1  Wheat.  804 ;  6  Wheat.  264 ;  3  Marsh.  423 ; 
8  Pick.  196;  6  Conn.  493;  6  Binn.  272;  5  Mon.  294.) 

In  1805,  the  question  first  arose,  and  the  principle  of 
construction  was  announced.  The  validity  of  an  act  of 
Congress,  giving  the  United  States  a  priority  over  other 
creditors,  was  assailed.  Chief-Justice  Marshall  delivered 
the  unanimous  opinion  of  the  court,  holding  that,  "in  con- 
struing this  clause,  it  would  be  incorrect,  and  would  lead  to 
endless  difficulties,  if  the  opinion  should  be  maintained  that 
no  law  was  authorized  which  was  not  indispensably  neces- 
sary to  give  effect  to  a  specified  power.  "Where  various 
systems  might  be  adopted  for  that  purpose,  it  might  be  said, 
with  respect  to  each,  that  it  was  not  necessary,  because  the 
end  might  be  attained  by  other  means.  Congress  must 
possess  the  choice  of  means,  and  must  be  empowered  to 
use  any  means  which  are,  in  fact,  conducive  to  the  exercise 
Vol.  XXm.— 10 
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of  a  power  granted  by  the  constitution."  United  States  v. 
Fisher,  2  Cranch,  358. 

In  1816,  that  court  again,  through  Mr.  Justice  Story, 
reiterated  the  same  rule  of  interpretation,  deeming  it  so 
plainly  correct  that  it  ought  never  to  have  been  questioned. 
Martin  v.  Hunter's  Lessee,  1  Wheat.  804. 

Three  years  later,  the  same  clause  of  the  constitution 
came  again  before  that  court  for  construction,  in  the  well- 
known  case  of  McGulloeh  v.  The  State  of  Maryland,  4 
"Wheat.  816.  The  constitutionality  of  the  United  States 
Bank  was  in  question,  and  the  court  had  the  aid  of  argu- 
ment on  both  sides,  which  for  exhaustive  research  and 
great  ability  has  perhaps  never  been  excelled.  The  court 
gave  the  case,  and  especially  this  clause  of  the  constitu- 
tion, a  very  thorough  examination.  The  opinion  of  all 
the  judges,  delivered  by  the  chief-justice,  is  to  the  same 
effect  as  in  the  former  cases,  and  is  summed  up  in  the 
comprehensive  terms  which  we  have  already  chosen  to 
adopt,  in  expressing  the  rule  by  which,  in  our  judgment, 
the  question  of  construction  is  to  be  determined.  This 
case  settled  the  rule  of  construction  as  a  question  of  law, 
and  we  are  not  aware  that  its  correctness  has  since  been 
doubted  by  any  court  in  America.  It  has,  on  the  other 
hand,  been  several  times  reaffirmed  by  that  court,  and 
acted  upon  and  applied  by  the  judicial  tribunals,  both 
state  and  national,  in  many  cases,  both  before  and  since. 
Woodson  v.  Randolph,  1  Virg.  Cas.  128;  Magill  v.  Parsons, 
4  Conn.  817;  Commonwealth  v.  Morrison,  2  Marsh.  75; 
Osborn  v.  United  States  Bank,  9  Wheat.  738 ;  Wayman  v. 
Southard,  10  Wheat.  1. 

Indeed,  we  find  a  palpable  recognition  of  this  principle 
in  the  opinion  of  Judge  Perkins,  heretofore  pronounced 
in  the  present  case,  where  he  announces  that  Congress 
only  can  suspend  the  writ  of  habeas  corpus.  The  argument 
is,  that  Congress  has  power  "  to  establish  tribunals  inferior 
to  the  Supreme  Court ;"  that  this  is  a  power  to  grant  or 
withhold  from  such  courts  the  right  to  issue  or  suspend 
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judicial  writs,  of  which  that  of  habeas  corpus  is  one.  And 
yet,  if  Congress  must  use  such  instrumentalities  (and  none 
other)  as  are  absolutely  necessary  to  establish  these  courts 
the  proposition  of  the  learned  judge  would  be  difficult 
to  maintain;  for  it  is  impossible  to  say  that  the  courts 
could  not  exist  without  being  clothed  with  the  authority 
to  issue  or  withhold  that  writ. 

It  is  safe  also  to  observe  that  every  Congress  which  has 
assembled  since  the  adoption  of  the  constitution,  has  rec- 
ognized this  principle  by  acting  upon  it  in  legislation,  and 
that  it  has  received,  in  the  same  manner,  the  repeated 
sanction  of  every  executive.  It  constitutes  the  warrant 
which  justifies  nearly  the  whole  body  of  our  national 
statutes,  and  without  which  the  government,  under  the 
constitution,  would  long  since  have  proved  as  complete  a 
failure  as  it  was  under  the  articles  of  confederation. 

A  rule  of  construction,  supported,  as  we  have  seen,  by 
every  consideration  which  comports  with  sound  reason, 
which  has  been  declared  by  the  tribunal  having  power 
to  declare  it  with  the  voice  of  authority,  and  sanctioned 
by  the  unbroken  practice  of  the  executive  and  legislative 
departments,  throughout  the  whole  period,  since  tha  con- 
stitution was  adopted,  must,  we  think,  be  deemed  settled. 

It  remains,  then,  only  to  consider  whether  there  is  any 
thing  in  the  'spirit  of  the  constitution  inconsistent  with 
the  issuing  of  legal-tender  notes,  as  a  means  for  borrowing 
money. 

The  only  reasons  which  have  been  suggested,  so  far  as 
we  are  aware,  maintaining  the  view  that  there  is  found  in 
the  spirit  of  the  constitution  an  implied  prohibition  of  the 
measure  under  consideration,  are :  first,  that  the  constitu- 
tion secures  an  exclusive  metallic  currency;  and,  secondly, 
that  the  measure  forces  loans  from  the  people  without 
their  consent. 

Concerning  the  first  of  these  suggestions,  it.  may  be 
observed  that,  as  a  legal  proposition,  it  can  not,  in  view  of 
authority,  be  assented  to.    10  Wheat.  833;  9  Pick.  589; 
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7  Johns.  476.  When  the  constitution  was  adopted,  the 
community  were  suffering  immensely  on  account  of  paper 
issues,  and  hence  it  is  fair  to  assume  that,  if  it  had  been 
intended  to  prevent  these  in  the  future,  apt  words  for 
that  purpose  would  have  been  inserted,  as  was  done  rela- 
tive to  other  things,  and  especially  when  it  is  borne  in 
mind,  that  it  was  publicly  claimed,  in  debate  in  the  con- 
vention, that  the  power  to  borrow  carried  with  it  the  inci- 
dental power  to  issue  paper  money,  and  that  on  that 
ground  some  deputies  voted  to  strike  it  out,  deeming  it 
vicious  as  a  substantive  power,  and  only  proper  to  be 
resorted  to  as  a  means  to  other  ends.  Madison's  Debates, 
434-435.  The  whole  structure  of  the  instrument  shows 
that  what  was  intended  to  be  prohibited,  was  intended  to  be 
so  plainly  done,  either  in  express  terms  or  by  necessary 
inference,  that  there  could  be  little  room  for  misunder- 
standing. The  states  are  expressly  prohibited  from  issu- 
ing bills  of  credit,  and  from  making  paper  a  legal  tender. 
But  Congress  is  not;  but  is,  on  the  other  hand,  clothed 
with  the  power  to  borrow,  and  with  the  further  power 
to  adopt  whatever  measures  for  obtaining  loans  may 
be  conducive  to  that  end;  and  this  is  such  a  measure  as 
was  fresh  in  the  memory  of  every  one  of  the  statesmen 
who  assisted  to  frame  the  instrument.  As  a  substantive 
power,  to  be  used  for  its  own  sake,  it  is  well  known  that 
it  was  withheld  by  design.  The  bitter  experience  of  those 
times  had  created  the  universal  belief  that  such  a  currency 
was  not  desirable  on  its  own  account,  but  it  was  not  for- 
gotten that  but  for  it  the  War  of  Independence  had  been, 
in  all  probability,  a  failure.  The  exigencies  of  the  future 
could  not  be  foreseen,  nor  specifically  provided  for;  great 
emergencies  might  possibly  arise,  when  money  could  be 
borrowed  by  no  other  means,  and  when  the  liberties  of 
the  people  might  be  lost,  unless  Congress  was  left  at  lib- 
erty to  resort  to  it.  It  would  have  been  unwise  therefore, 
and  unnatural,  to  have  denied  it  as  a  means  of  obtaining 
loans. 
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The  second  suggestion,  and  which  denounces  the  meas- 
ure as  one  for  obtaining  money  by  force,  may  be  more 
briefly  disposed  of.  It  has  no  pertinence  whatever  to  the 
question  in  hand,  for  the  reason  that  neither  in  letter  nor 
spirit  does  the  law  provide  for  the  employment  of  force 
to  compel  any  one  to  purchase  from  the  government  the 
paper  provided  for,  or  to  coerce  any  one  to  loan  his 
means  to  the  government.  But  it  is  said  that  it  is  done 
indirectly  thus :  The  government  desires  to  borrow  f  500 
of  Thayer,  which  he  refuses  to  lend.  It  then  calls  on  the 
defendants,  and  says,  You  owe  Thayer  $500;  pay  it  to 
us,  and  we  will  give  you  f  500  of  legal-tender  paper,  which 
we  will  compel  him  to  take  in  payment  of  your  indebted- 
ness to  him.  But  are  these  facts  apparent  in  this  record? 
Did  they  occur  in  this  case  ?  Does  the  statement  represent 
what  the  act  of  Congress  authorizes  any  officer  to  do? 
When  such  a  case  comes  before  us,  we  will  consider  it. 

But  we  are  not  prepared  to  admit  the  legal  proposition 
which  this  objection  assumes  to  be  true.  The  argument 
has  no  force,  unless  it  is  established  that  private  property 
can  not,  under  the  constitution,  be  taken  by  Congress 
for  public  use,  against  the  owner's  will.  *  That  it  may  be, 
with  just  compensation,  which  need  not  be  first  made,  is, 
we  suppose,  too  clear  to  need  argument  in  its  support. 
The  constitution  itself  is  plain  enough  upon  the  subject, 
and  all  publicists  agree  that  it  is  a  power  inherent  in  the 
very  nature  of  sovereignty.  "We  may  all  hope,  however, 
that  it  will  be  long  before  an  occasion  will  arrive  calling 
for  a  resort  to  it  to  obtain  money. 

It  may  be  stated,  in  brief,  by  way  of  recapitulation,  that 
the  considerations  which  lead  this  court  to  the  conclusion 
that  the  legal-tender  law  is  valid  are : 

1.  Congress  has  the  substantive  power  to  borrow  money. 

2.  To  do  so,  it  may  resort  to  any  measure  which  is 
appropriate,  which  plainly  conduces  to  that  end,  and 
which  is  not  prohibited,  and  is  not  inconsistent  with  the 
letter  or  spirit  of  the  constitution. 
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S.  The  issue  of  legal-tender  treasury  notes  fulfills  all 
these  conditions,  and  is  therefore  authorized  by  the  con- 
stitution as  a  means  to  effect  loans.  \ 

The  judgment  below  was  for  $513 ;  the  answer  alleged 
a  tender  of  $512.40,  on  or  about  the  4th  of  January,  1863, 
which  it  avers  was  the  full  amount  due.  The  evidence, 
which  is  in  the  record,  shows  the  tender  to  have  been 
$518,  and  made  on  the  1st  of  January.  There  is  no  error 
here.  The  answer  must,  we  think,  be  taken  to  allege  a 
tender  of  the  whole  amount  due,  (though  computing  in- 
terest till  January  4th,  it  is  not  enough,)  the  date  alleged 
not  being  material,  nor  requiring  strict  proof,  and  there- 
fore no  demurrer  could  be  maintained  on  the  ground  that 
the  sum  alleged  to  be  tendered  was  too  small.  The  va- 
riance between  the  allegation  and  the  proof  was  amend- 
able below  on  the  trial,  and  must  be  disregarded  here. 
2G.4H.  114, 115,  278. 

*  Another  question  before  us  is  this :  was  the  plaintiff 
below  entitled  to  recover  the  value  of  $500  of  gold  coin  ? 
We  think  not.  The  contract  was  not  for  $500  in  gold 
coin,  but  "in  gold."  Gold  in  ingots,  or  dust  from  the 
mines,  would  have  satisfied  the  contract,  in  our  opinion ; 
and  on  failure  to  deliver  it,  the  measure  of  damages, 
under  this  contract,  is  $500,  with  interest  from  the  date 
of  default.  ^ 

The  judgment  is  affirmed,  with  costs. 

A.  J.  Boone,  for  appellant. 
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i4?  ^     Indictment. — No  indictment  shall  be  quashed  for  any  surplusage  or  repug- 
151   270         nant  allegation,  when  there  is  sufficient  matter  alleged  to  indicate  the 
crime  and  the  person  charged,  or  when  the  offense  is  charged  with  such 
a  degree  of  certainty  that  the  court  may  pronounce  judgment  on  a  con- 
viction according  to  the  right  of  the  case. 
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Cftms— Dzrnunoir  of.— The  act  of  May  81, 1862,  (1 G.  AH.  416,)  providing 
"that  crimes  and  misdemeanors  shall  be  defined,  and  the  punishment 
therefor  fixed,  by  the  statutes  of  this  state,"  so  far  as  it  is  in  conflict  with 
the  act  of  June  10, 1862,  (2  G.  &  H.  434,)  defining  felonies  and  prescribing 
punishment  therefor,  is  repealed  by  the  latter  act 

bniCTMSHT. — Where  an  indictment  charges  an  assault  with  intent  to  commit 
murder  in  the  first  degree,  under  the  statute,  (2  G.  &  H.  406,)  the  defend- 
ant may  be  found  guilty  of  an  assault  with  intent  to  commit  murder  in 
the  second  degree. 

Indictment — Return  or. — Where  it  appears  from  the  transcript  that  a 
grand  jury  was  sworn  and  impanneled,  of  which  Itrael  Miller  was  ap- 
pointed foreman,  that  afterward  the  same  grand  jury  returned  into 
court  several  bills  signed  by  their  foreman  as  "  true  bills,"  and  when 
the  statement  of  the  clerk  shows  that  the  indictment  which  follows  is 
one  of  these,  and  then  the  indictment  is  set  forth  indorsed  "a  true 
bill.    Itrael  Miller,  foreman." 

Held,  that  it  sufficiently  appeared  from  the  record  that  this  indictment  was 
returned  into  court  by  the  grand  jury.  Adams  y.  The  State,  11  Ind.  804; 
and  Springer  ▼.  The  State,  19  Ind.  180,  overruled. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Frazer,  J. — Indictment  charging  that  "  on,  etc.,  at  etc., 
the  defendant  did  unlawfully  and  feloniously  make  and 
perpetrate  and  assault,  upon  the  body  of  one  M.  L.  T.  by, 
with  the  intention  then  and  there,  him,  the  said  M.  L.  T.9 
feloniously,  purposely,  and  of  his  premeditated  malice  to 
kill  and  murder,  by  then  and  there  firing  and  shooting  at 
him,  the  said  M.  L.  Tn  a  pistol  loaded  and  charged  with 
powder  and  leaden  balls,"  etc. 

It  is  urged  against  the.indictment  that  it  does  not  charge 
the  assault  to  have  been  made  purposely,  maliciously,  or 
with  premeditation,  and  that  it  does  not  sufficiently  state 
the  facts  which  constituted  the  assault. 

It  is  not  to  be  denied  that  this  pleading  is  awkward  in 
some  of  its  language,  the  result  evidently  of  a  lapsus.  In- 
disposed as  we  are  to  give  encouragement  to  any  want  of 
proper  care  in  such  matters,  we  are,  however,  not  at  liberty 
to  disregard  the  rules  which  the  statute  has  enacted  for  our 
guidance.  No  indictment  shall  be  quashed  "for  any  sur- 
plusage or  repugnant  allegation,  where  there  is  sufficient 
matter  alleged  to  indicate  the  crime  and  person  charged." 


152  SUPREME  COURT  OF  INDIANA. 

Wall  v.  The  State. 

2  G.  &  H.  404.  The  words  "make  and  perpetrate  and," 
in  this  indictment,  may  be  stricken  out  without  chang- 
ing the  sense.  They  are  surplusage.  Again  it  is  enacted 
that  the  indictment  is  sufficient  if  "  the  offense  charged  is 
stated  with  such  a  degree  of  certainty  that  the  court  may 
pronounce  judgment  upon  a  conviction,  according  to  the 
right  of  the  case."    2  G.  &  H.  403. 

To  the  objection  that  the  assault  ought  to  have  been  al- 
leged to  have  been  made  purposely,  etc.,  it  is  a  sufficient 
answer  that  the  language  of  the  statute  is  followed;  that  it 
is  substantially  so  charged;  and  that  this  question  has  been 
heretofore  settled  by  this  court  correctly,  as  we  think. 
Cronkhite  v.  The  State,  11  Ind.  807. 

The  statute,  upon  which  the  indictment  was  founded, 
was  approved,  June  10, 1852,  and  enacts  that "  every  person 
who  shall  perpetrate  an  assault,  or  an  assault  and  battery, 
with  intent  to  commit  a  felony,  shall,  upon  conviction," 
etc.  2  G.  &  H.  438.  Another  statute  approved,  May  81, 
1852,  enacts  that  "crimes  and  misdemeanors  shall  be  de- 
fined, and  punishment  therefor  fixed  by  statutes  of  this 
state  and  not  otherwise."    1  G.  &  H.  416. 

It  is  insisted,  by  the  appellant's  counsel,  that  the  first 
statute  cited  does  not  define  the  offense  as  required  by  the 
second,  and  that  therefore  there  can  be  no  prosecution 
maintained.  The  cases  of  Hackney  v.  The  State,  8  Ind.  494 ; 
Jennings  v.  The  State,  16  Ind.  335 ;  The  State  v.  Huey,  Id. 
838;  and  Marvin  v.  The  State,  19  Ind.  181,  are  relied  on 
to  sustain  this  proposition. 

In  Hackney  v.  The  State,  which  was  a  prosecution  for 
a  nuisance,  the  court  decided  that  the  offense  was  defined 
by  statute,  but  the  learned  judge  who  delivered  the 
opinion  took  occasion  to  indulge  in  some  general  ob- 
servations concerning  nuisances,  and  the  history  of  our 
legislation  upon  that  subject,  in  the  course  of  which  a 
dictum  occurs,  which  might  be  deemed  to  support  the 
views  maintained  by  the  appellant  here.  Jennings  v.  The 
State  was  decided  upon  this  authority,  and  The  State  v. 
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Huey  went  off  solely  on  the  authority  of  Jennings  v.  The 
Skate,  and  Marvin  v.  The  State  on  the  authority  of  the 
previous  cases. 

Upon  careful  consideration,  we  are  of  opinion  that 
these  cases  are  not  good  law,  as  applicable  to  the  question 
now  in  hand.  That  the  legislature  can  not  in  such  a  mat- 
ter impose  limits  or  restrictions  upon  its  own  future  action, 
and  that,  when  two  statutes  are  inconsistent,  the  last  enact- 
ment stands  as  the  law,  are  very  plain  propositions,  which, 
we  presume,  will  never  be  controverted.  It  follows  that 
the  act  of  May  Slst,  if  in  conflict  with  the  act  of  June  10th, 
is  so  far  repealed  by  the  latter  act.  To  hold  that  the  legis- 
lature may,  by  the  mere  exercise  of  legislative  power,  say 
what  a  future  legislature  may  or  may  not  do,  would  be  but 
to  declare  that  the  whole  legislative  power  of  the  govern- 
ment may  be  lawfully  annihilated,  and  the  government 
summarily  brought  to  an  end,  by  the  action  of  one  of  its 
departments. 

There  was  a  verdict  of  guilty  of  assault,  with  intent  to 
commit  murder  in  the  second  degree;  motions  for  a  new 
trial,  and  in  arrest  of  judgment,  and  to  discharge  the  de- 
fendant, were  severally  made  and  overruled,  and  judgment 
rendered. 

The  verdict  was  authorized  under  the  indictment.  Mur- 
der in  the  first  degree  includes  murder  in  the  second  degree ; 
it  being  identically  the  same  thing,  with  the  element  of 
premeditation  superadded.  There  is  no  room  for  any  ob- 
jection to  the  verdict  in  view  of  the  statute,  which  declares 
that  "the  defendant  may  be  found  guilty  of  any  offense 
which  is  necessarily  included  in  that  with  which  he  is 
charged  in  the  indictment."    2  G.  &  H.  406. 

The  transcript  before  us  contains  extracts  from  the  order 
book,  showing  a  grand  jury  sworn  and  impannelled,  of 
which  Israel  Miller  was  appointed  foreman,  that  afterward 
the  same  grand  jury  returned  into  court  sundry  bills,  signed 
by  their  foreman  "  as  true  bills/'  Then  comes  a  statement 
by  the  clerk  that  the  indictment  which  follows  is  one  of 
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these ;  and  then  the  indictment  is  set  out,  indorsed  "  a  true 
bill.    Israel  MiUer,  foreman." 

It  is  argued  that  the  record  does  not  show  the  return 
of  this  indictment  into  court  by  the  grand  jury,  and  hence 
that  a  motion  by  the  defendant  in  arrest  of  judgment 
should  have  been  sustained. 

If  this  question  were  new  in  this  court,  we  should  dis- 
pose of  it  briefly;  but  having  been  twice  determined  by 
our  predecessors,  and  a  result  reached  to  which  we  do  not 
assent,  it  is  thought  to  be  more  respectful,  and  possibly  it 
may  be,  on  all  accounts,  proper  to  elaborate  the  question 
more  fully. 

That  the  court  below,  having  its  attention  called  to  the 
matter  by  the  motion  in  arrest,  would  have  proceeded  to 
render  judgment,  if  in  truth  the  indictment  had  never  been 
properly  returned  by  the  grand  jury,  it  is  extremely  un- 
reasonable to  believe.  That  court  had  the  most  ample 
means  at  hand  to  enable  it  to  determine  the  actual  facts 
without  the  possibility  of  making  a  mistake. 

The  clerk,  the  only  legal  custodian  of  the  indictments, 
and  the  only  person,  save  the  judge  and  prosecuting 
attorney,  who  has  access  to  them  until  after  the  arrest, 
produced  this  as  a  genuine  indictment.  It  was  subject  to 
examination  by  the  judge.  Indictments  returned  are  re- 
quired to  be  recorded  by  the  clerk  during  the  term  at 
which  they  are  returned,  and  this  record,  after  the  judge 
shall  have  ascertained  its  accuracy,  he  must  certify  as 
correct.  2  G-.  &  H.  405.  It  is  then  evidence  of  the 
finding  and  contents  of  the  indictments.  2  G.  &  H. 
428-429.  And  in  case  of  the  loss  of  an  original,  a 
-copy  from  this  record  takes  its  place,  and  the  trial  goes 
on.  Id.  405.  The  court  below  could  refer  to  this  record, 
and  thus  no  such  thing  as  imposition  or  error,  as  to  the 
fact,  was  possible. 

Now,  if  the  Circuit  Court  ought  to  have  arrested  the 
judgment,  merely  because  its  order  book  omitted  to  iden- 
tify the  indictment,  by  stating  that  it  was  marked  "A, 
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or  "No.  1,"  and  if  we  are  to  reverse  the  case  on  this 
point,  it  can  only  be  because  such  sublimated  techni- 
cality is  required  by  established  law.  It  would  be  in 
vain  to  attempt  to  support  such  a  ruling  upon  any 
other  ground,  and  whatever  may  be  the  law  in  other 
states,  it  seems  clear  that  our  statute  prevents  this  court 
from  interfering  on  that  ground;  for  it  is  expressly 
enacted  that  we  "must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which 
can  not  affect  the  substantial  rights  of  the  parties." 
2  G.  &  H.  427. 

Nor  are  we  sure  that,  even  under  the  old  practice,  this 
objection  would  have  been  well  taken.  In  England,  the 
whole  of  the  prefatory  matter  which  goes  before  the  in- 
dictment in  the  record,  was  always  the  mere  ministerial 
work  of  the  clerk,  and  did  not  usually  appear  on  the  rolls 
of  the  assizes  to  which  the  indictment  was  returned.  It 
was  called  the  caption,  and  sometimes  the  schedule,  and 
was  inserted  by  the  clerk  whenever  the  cause  was  removed 
by  certiorari  or  writ  of  error.  And  yet  it  was  deemed  a 
part  of  the  record,  and  if  it  did  not  show  that  the  indict- 
ment was  returned  into  court  by  the  grand  jury,  the  in- 
dictment might  be  quashed,  or  advantage  could  be  taken 
of  it  by  motion  in  arrest,  or  on  error.  But,  like  all  mere 
ministerial  acts,  it  was  at  any  time  amendable.  1  Chit. 
Crim.  Law.  326-337,  442-443,  661-663. 

When,  under  our  practice,  the  venue  is  changed,  it  has 
been  held  by  this  court  that  the  jurisdiction  of  the  court 
trying  the  cause  must  be  shown  by  a  statement,  like  a 
caption,  that  the  original  indictment  was  filed  in  the  court 
which  tried  the  cause.  Doty  v.  The  State,  7  Blackf.  428. 
And  as  this  is  usually  done  in  vacation,  it  would  not  ap- 
pear otherwise  than  by  the  clerk's  statement;  and  this 
court  has  not  hesitated  to  hold  that  such  statement  is  suf- 
ficient.   Jones  v.  The  State,  11  Ind.  357. 

Indeed,  it  is  an  immemorial  usage  in  this  state  to  de- 
pend upon  the  statement  of  the  clerk  for  many  things  in 
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a  transcript,  such  as  the  identity  of  papers,  the  chronolog- 
ical order  of  the  proceedings,  and  like  matters,  which 
give  the  transcript  approved  form  as  a  connected  history 
of  the  cause,  from  its  inception  until  its  end.  We  have 
no  fault  to  find  with  this  usage,  and  shall  not  he  inclined 
to  disturb  it  without  substantial  cause.  Doing  business 
under  a  code  of  procedure,  the  prime  object  of  which  was 
to  expunge  from  the  body  of  our  law  a  multitude  of  tech- 
nical excrescences,  which  had  come  to  impair  its  excellen- 
cies, it  will  be  intolerable  if  we  listen  to  objections  which, 
if  sustained,  will,  without  subserving  the  purposes  of  Jus- 
tice, only  entangle  her  again  in  the  net  from  which  she 
has  sought  to  escape. 

In  some  of  our  states,  it  is  the  practice  to  embody  this 
caption  in  the  indictment  itself  as  a  preface.  But  it  has 
been  held  in  Massachusetts,  where  this  practice  obtains, 
that  the  clerk's  minute  on  the  indictment  of  the  date  of 
filing  may  be  looked  to,  to  correct  a  repugnant  statement 
in  the  caption,  as  where  the  caption  shows  the  indictment 
returned  on  the  first  day  of  the  term,  and  yet  a  crime  is 
charged  to  have  been  committed  on  a  subsequent  day. 
Commonwealth  v.  Stone,  8  Gray,  453.  In  that  case  the 
judgment  of  conviction  was  affirmed  on  that  ground, 
though  it  did  not  affirmatively  appear  to  the  appellate 
court  that  the  indictment  was  returned  after  the  com- 
mission of  the  offense. 

In  The  State  v.  Gilbert,  13  Verm.  Rep.  647,  it  was  held 
that,  though  the  caption  be  entirely  omitted,  yet  the  clerk's 
minute  on  the  bill,  and  the  general  records  of  the  term, 
will  supply  the  defect. 

And  it  has  been  also  so  held  in  Pennsylvania  and  New 
Jersey.  State  v.  Jones,  4  Halst.  857 ;  Pennsylvania  v.  BdLy 
Addison,  (Penn.)  178. 

This  court,  in  The  State  v.  Pearce,  14  Ind.  426,  declared 
that  the  court  below  ought,  by  a  nunc  pro  tunc  entry,  to 
have  supplied  the  defect  on  its  own  motion,  and  that  this 
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court  would,  by  its  own  motion,  direct  a  certiorari  to  bring 
up  such  an  entry  to  affirm  a  judgment. 

Without  going  to  the  full  extent  of  the  Massachusetts 
case,  we  would  hardly  hesitate  to  say  that,  even  exclud- 
ing the  clerk's  statement  of  the  identity  of  the  indict- 
ment, enough  appears  in  the  transcript  before  us  to  show 
prima  facie,  that  this  indictment  was  returned  into  court  by 
the  grand  jury.  Our  conclusion  differs  from  the  opinion 
of  this  court  in  Springer  v.  The  State,  19  Ind.  180,  and 
Adams  v.  The  State,  11  Ind.  804;  but  for  the  reasons 
already  given,  we  do  not  regard  those  cases  as  resting  on 
any  solid  foundation. 

The  judgment  is  affirmed  with  costs. 

Francis  T.  Hord,  for  appellant. 

Oscar  B.  Hord,  Attorney  General,  for  the  State. 


Eoosb  v.  McDonald. 

Lmi  upon  Water-craft — Estoppel. — Rooee  brought  an  action  against  the 
steamer  Antelope,  under  the  statute  regulating  liens  upon  water-craft, 
to  enforce  the  collection  of  a  demand  originating  in  Indiana.  Bond  was 
tied  by  McDonald,  who  was  substituted  as  defendant  The  third  paragraph 
of  the  answer  avers  that  the  boat  had  been  seized  and  sold  under  a  decree 
of  the  Lcvuville  Chancery  Court  to  Shirley,  "and  that,  before  said  sale,  said 
Soose  declared  and  stated  that  he  held  a  claim  against  said  boat,  and 
that  he  would  file  the  same  in  said  suit,  and  that  the  purchaser  at  the  sale 
of  amid  boat,  by  order  of  said  Chancery  Court,  would  get  a  good  and  valid 
title  to  the  same,  freed  from  all  liens,"  etc.,  which  statements  came  to  the 
knowledge  of  said  Shirley,  and  which  he  believed  and  relied  on  in  making 
the  sale,  and  without  which  he  would  not  have  become  the  purchaser,  etc.; 
and  so  Shirley  became  the  owner  of  the  boat,  freed  from  plaintiff's  lien, 
and  McDonald  purchased  of  Shirley. 

Held,  that  the  paragraph  was  bad  upon  demurrer. 

JuDoxxsT  ix  Attachment — Effect  of. — A  judgment  in  attachment,  when 
the  defendant  does  not  appear,  can  not  be  made  the  foundation  of  an  action, 
and  will  not  bar  a  subsequent  suit  unless  followed  by  payment  or  sale  of 
the  property  seised  in  due  course  of  law.    Page  162. 
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APPEAL  from  the  Floyd  Circuit  Court. 

Gregory,  J. — Boose  brought  his  action  against  the 
steamer  Antelope,  under  the  statute  regulating  liens  upon 
water-craft,  to  enforce  the  collection  of  a  demand  origina- 
ting in  Indiana.  The  boat  was  released  from  the  attach- 
ment upon  a  bond  filed  by  McDonald,  the  master,  who 
was  then  substituted  as  defendant.  He  answered  in  five 
paragraphs.  To  the  second  and  fourth,  demurrers  were 
sustained,  and  demurrers  to  the  third  and  fifth  paragraphs 
were  overruled,  which  latter  ruling  was  excepted  to  at  the 
time,  and  constitutes  the  alleged  error  complained  of. 

The  third  paragraph  avers,  "that  on  the  29th  day  of 
October,  1859,  one  E.  L.  Huffman  filed  his  complaint  in  the 
Chancery  Court  of  the  city  of  Louisville,  in  the  state  of 
Kentucky,  against  the  owners  of  said  steamboat  Antelope — 
to-wit:  James  It.  Parker  and  others — to  enforce  a  claim 
against  said  boat,  her  tackle,  engines,  and  furniture ;  and 
such  proceedings  were  had,  that  said  boat,  her  tackle, 
engines,  and  furniture  were  attached,  in  said  case,  by  the 
marshal  of  said  court,  by  virtue  of  a  writ  therein  issued, 
and  a  large  number  of  claims  that  were  liens  against  said 
"boat  were  filed  therein,  as  by  the  records  of  said  case  more 
fully  appears,  and  such  proceedings  were  had  in  said  case, 
that  in  obedience  to  the  order  of  said  Court,  made  in  said 
case,  said  boat,  her  tackle,  engines,  and  furniture  were  sold 
at  public  auction,  by  the  marshal  of  said  court,  and  one 
Z.  3f.  Shirley  became  the  purchaser  thereof  for  the  sum 
of  $4,000,  and  said  Shirley  in  all  things  complied  with  the 
order  of  the  court,  in  the  premises;  and  said  defendant 
avers  that,  before  said  sale,  said  plaintiff  declared  and 
stated  that  he  held  a  claim  against  said  boat,  her  tackle, 
engines,  and  furniture,  and  that  he  would  file  the  same  in 
said  suit,  and  that  the  purchaser  at  the  sale,  by  order  of 
said  Chancery  Court,  of  said  boat,  her  tackle,  engines,  and 
furniture  would  thereby  get  a  good  and  valid  title  to  the 
same,  freed  from  all  liens  against  said  boat,  her  tackle, 
engines,  and  furniture ;  which  statements  and  representa- 
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tions  of  said  plaintiff  came  to  the  knowledge  of  said 
Shirley  before  said  sale,  and  said  Shirley  believed  and 
relied  upon  the  same,  and  without  which  he  would  not 
have  become  the  purchaser  of  said  boat,  her  tackle,  engines, 
and  furniture,  and  by  means  of  said  sale  and  matters 
aforesaid  said  Shirley  became  the  owner  of  said  boat,  her 
tackle,  engines,  and  furniture,  freed  from  the  lien  of  said 
plaintiff's  demand  herein  sued  upon." 

In  support  of  the  ruling  of  the  court  below,  it  is  urged 
by  counsel,  that  the  suit  in  the  Chancery  Court  in  Ken- 
tucky was  a  proceeding  in  rem,  and  that  the  sale  made 
thereunder  divested  the  lien  of  the  plaintiff,  independent 
of  the  matters  alleged  by  way  of  estoppel;  and  the  case  of 
Steamboat  Hover  v.  Stiles,  5  Blackf.  Rep.  483,  is  tited  in 
support  of  this  position.  In  that  case,  the  proceeding, 
judgment,  and  sale,  relied  on  as  a  defense,  took  place  in 
this  state,  under  the  same  statute,  by  virtue  of  which  the 
boat  was  attached  in  the  suit  sought  to  be  defeated.  It  is 
clear  in  such  case,  the  judgment  and  sale  passes  the  title 
to  the  purchaser  freed  from  all  the  liens  created  by  the 
same  statute,  in  the  same  state.  But  that  is  not  the  ques- 
tion raised  by  the  third  paragraph  of  the  answer  in  this 
cause ;  here  it  is  attempted  to  set  up  a  judgment  and  ealo 
in  the  state  of  Kentucky,  under  a  statute  of  that  state,  in 
a  proceeding  unknown  to  the  common  law ;  the  statute  is 
n6t  plead,  and  we  do  not  judicially  know  what  the  pro- 
visions of  that  statute  are.  The  answer  discloses  the  feet 
that  the  proceedings,  judgment,  and  sale  relied  on,  were 
against  "  James  R.  Parker  and  others"  " owners  of  said 
steamboat  Antelope"  "to  enforce  a  claim  against  said 
boat/'  etc.  The  proceedings  were  in  a  state  court,  and 
could  not  have  been  to  enforce  a  maritime  lien  of  com- 
mon law  origin;  the  courts  of  the  United  States  hav- 
ing exclusive  jurisdiction  of  the  subject  matter  thereof, 
under  the  federal  constitution.  See  the  cases  cited  by 
Davison,  J.,  in  The  Steamboat  J".  P.  Tweed  v.  Richards, 
9  Ind.  526. 
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The  law  under  which  the  plaintiff  is  prosecuting  his 
action  is  confined  to  "boats,  vessels,  and  water-craft  of 
every. description,  found  in  the  waters  of  this  state,  and  does 
not  extend  to  contracts  made  and  broken  out  of  Indiana.  2 
Gk  &  H.  801.  The  Steamboat  J.  P.  Tweed  v.  Richards,  supra; 
Coplinger  v.  The  Steamboat  David  Gibson,  14  Ind.  480.  We 
can  not  presume  in  the  absence  of  the  statute  of  Kentucky, 
that  Boose  could  have  filed  his  claim  or  commenced  his 
action  in  the  latter  state  against  the  steamboat  in  question, 
to  enforce  a  lien  known  only  to  our  laws.  In  the  case  of 
Strother,  etc.  v.  Lovejoy,  8  B.  Mon.  135,  the  Court  of  Appeals 
of  Kentucky  gave  to  their  acts  of  1839  and  1841,  on  this 
subject,  a  construction  similar  to  that  given  to  our  statute, 
by  our  Gourt. 

In  the  case  of  Haight  $  Bro.  v.  Steamboat  Henrietta,  4 
Iowa,  472,  the  Supreme  Court  of  Iowa  held  the  seizure 
and  sale  of  a  steamboat,  under  the  laws  of  the  state  of 
Missouri,  did  not  divest  the  lien  of  a  citizen  of  the  former 
state  for  supplies  furnished  such  boat,  while  navigating 
the  waters  of  that  state. 

In  Michigan,  in  the  case  of  Wright  et  al.  v.  Maxwell,  4 
Mich.  45,  where  a  vessel,  while  subject  to  a  valid  lien,  in 
favor  of  creditors  residing  in  that  state,  for  material  fur- 
nished toward  her  construction,  was  removed  from  Mich- 
igan to  Ohio,  and  there  contracted  further  debts  for  her 
completion,  the  Ohio  creditors  attached  her  in  the  latter 
state,  and  sold  her  upon  their  claims.  The  Ohio  boat  and 
vessel  law,  under  which  the  proceedings  there  were  had, 
provided  for  no  notice  of  the  proceedings  to  non-resiaents, 
and,  in  fact,  all  such  creditors  were  by  said  law  precluded 
from  appearing  and  asserting  their  claims  against  the  ves- 
sel ;  it  was  held  that  the  proceedings  in  Ohio  were  not  in 
effect  proceedings  in  rem;  that  they  had  no  extra  territo- 
rial force,  and  did  not  displace  the  previous  lien  of  the 
creditors  in  Michigan.  See  also  Luther  v.  Fowler,  1  Grant's 
Cases,  (Penn.)  176.  The  ruling  in  this  case,  in  the  court 
below,  on  a  demurrer  to  the  second  paragraph  of  answer, 
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seems  to  be  in  accordance  with  these  cases;  and  as  no 
cross  errors  are  assigned,  we  suppose  the  defendant  is 
satisfied  with  the  action  of  the  Circuit  Court  on  this 
subject.  The  third  paragraph  under  consideration  is 
framed  as  a  plea  in  estoppel,  and  in  that  character  we 
shall  examine  it. 

Every  man  is  bound  to  know  the  law.  The  answer  does 
not  show  that  the  plaintiff  could  have  filed  his  claim 
in  the  proceedings  in  the  Louisville  Chancery  Court.  It 
fails  to  show  that  the  plaintiff  made  the  declarations  and 
statements  to  the  defendant,  or  with  the  intention  of  in- 
fluencing his  conduct  in  the  matter.  The  declarations  and 
statements  complained  of  were  as  to  the  future  conduct  of 
the  plaintiff,  and  not  in  relation  to  any  existing  fact  at  the 
the  time.  The  matters  set  up  are  not  sufficient  to  create 
an  estoppel  in  pais.  A  stranger  shall  neither  take  advantage 
of  nor  be  bound  by  an  estoppel.  Declarations  made  to  one 
man  can  rarely  operate  as  an  estoppel  in  favor  of  another; 
not  only  because  what  is  learned  merely  through  report 
seldom  has  much  influence  on  conduct,  but  because  it  would 
be  unjust,  in  most  cases,  to  carry  the  responsibility  arising 
from  a  statement  further  than  the  person  to  whom  it  is 
addressed,  or  render  the  person  making  it  amenable  for 
every  act  which  may  be  built  upon  it  by  strangers.  Pen- 
nail  v.  Harman,  7  Barb.  644;  Heane  v.  Rogers  et  ah,  9 
Barn.  &  Cres.  577;  2  Smith's  Leading  Cases,  646-647; 
Reynolds  v.  Lounsbury,  6  Hill,  534. 

The  Circuit  Court  erred  in  overruling  the  demurrer  to 
the  fifth  paragraph  of  defendant's  answer.  That  para- 
graph is  as  follows :  "  Said  defendant  says  that  heretofore — > 
to-wit :  on  the  19th  day  of  May,  1859 — in  this  court,  being 
a  court  of  competent  jurisdiction,  in  a  certain  suit  in  at- 
tachment, wherein  William  B.  Lent,  Benjamin  South,  and 
William  C.  Shipman  were  plaintiffs,  and  said  steamboat 
Antelope  was  defendant,  said  plaintiff  obtained  a  judgment 
against  said  boat  upon  and  for  the  identical  cause  of  ac- 
tion sued  upon  herein,  which  judgment  remains  in  full  force 
Vol.  XXTTL— 11 
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and  unreversed,  as  by  the  record  of  this  court  more  fully 
appears/9  etc. 

The  objection  taken  to  this  paragraph  is,  that  a  judg- 
ment in  attachment  will  not  be  a  bar  to  a  subsequent  suit, 
unless  accompanied  or  followed  by  payment  or  sale  of  the 
property  seized  in  due  course  of  law,  when  the  proceed- 
ings will  acquire  that  validity  which  belongs  to  every  act 
done  under  the  compulsion  of  legal  process,  and  which 
thoy  would  not  possess  if  regarded  merely  in  the  light  of 
an  adjudication.  We  think  that  this  position  is  correct. 
A  judgment  in  attachment,  when  the  defendant  does  not 
appear,  can  not  be  made  the  foundation  of  an  action. 
llmrie  v.  Sweasy's  Administrator,  etc.,  5  Blackf.  835.  It 
follows  that  if  the  proceeding  in  attachment  is  unavailing 
to  tho  plaintiff  for  any  cause,  and  he  is  put  to  another 
suit,  that  his  remedy  is  on  the  original  cause  of  action, 
and  that  tho  former  judgment  can  not,  as  an  adjudication, 
bo  plead  in  bar. 

Judgment  reversed ;  cause  remanded  to  said  court,  with 
direction  to  sustain  the  demurrers  to  the  third  and  fifth 
paragraphs  of  defendant's  answer  and  for  further  proceed- 
ings.   Costs  here. 

i?.  £  J/.  Crawford,  for  appellant. 
John  &  Davis,  for  appellee. 


Brown  r.  McDonald. 

APPEAL  ftoni  the  HoyJ  Circuit  Court, 

Grbikult*  J. — The  questions  presented  in  this  case  are  the 
cam*  as  iu  the  case  of  Charles  Boose  v.  James  MfiDoxzU* 
decided  at  this  term,  and  on  the  authority  of  that  case  the 
judgment  below  is  reversed :  cause  remanded  to  said  court* 
with  directions  to  sustain  the  demurrers  to  the  third  and 
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fifth  paragraphs  of  defendant's  answer,  and  for  further 
proceedings.    Costs  here. 

_R.  $  H.  Crawford,  for  appellant. 
John  S.  Davis,  for  appellee. 


Brown  and  Others  v.  McDonald. 

APPEAL  from  the  Floyd  Circuit  Court. 

Gregory,  J. — The  judgment  in  this  case  is  reversed  on 
the  authority  of  the  case  of  Charles  Roose  v.  James  McDon- 
ald, at  this  term.    The  two  cases  being  alike. 

Judgment  reversed;  cause  remanded  to  said  court,  with 
directions  to  sustain  the  demurrers  to  the  third  and  fifth 
paragraphs  of  the  defendant's  answer,  and  for  further  pro- 
ceedings.   Costs  here. 

22.  $  H.  Crawford,  for  appellant. 
John  S.  Davis,  for  appellee. 


McMillen  v.  Tbrrell. 

Practice. — In  cues  originating  before  a  justice  of  the  peace,  all  matters 
of  defense,  except  the  statute  of  limitations,  set-ofij  and  matters  in  abate- 
ment, may  be  given  in  evidence  without  a  written  answer.    Page  166. 

Comflaxht— Arrest  or  Judgment. — If  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  oause  of  action,  no  valid  judgment  can  be  ren- 
dered on  it,  and  objection  is  well  taken  by  motion  in  arrest  of  judgment. 

Practice — Statute  or  Frauds. — Where  the  contract  sued  on  is  void  under 
the  statute  of  frauds,  the  objection  can  be  taken  at  the  triaL    Page  166. 

Statute  of  Frauds. — Suit  upon  the  following  contract,  vis : 

"Dumber  7, 1869. 
"I  have  this  day  sold  to  J.  T.  McMxUm  forty-one  head  of  fat  hogs,  to  be  de- 
livered at  Kohmo  on  the  18th  day  of  December,  for  $846,  or  the  privilege 
of  weighing  at  $4.76  gross.  (Signed)  Richmond  Terrell." 
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It  appeared  in  evidence  that  Love  was  the  agent  of  McMUXm  to  purchase 
hogs;  as  such  he  contracted  for  the  hogs,  drew  up  the  instrument  sued 
on,  and  Terrell  signed  it  and  delivered  it  to  him.  Some  time  after  the 
contract  he  put  McMiUen't  name  to  it,  but  the  parties,  not  being  present, 
concluded  it  was  wrong,  and  marked  it  off. 

Held,  that  there  was  no  valid  signing  of  the  contract  by  McMitten.  Page  167. 

Signature. — The  law  does  not  prescribe  the  particular  place  where  the 
obligor's  name  must  be  placed;  but  wherever  placed,  it  must  be  done 
with  the  intention  of  executing  the  instrument  as  the  obligation  of  the 
party  so  signing  it. 

Same. — If  the  signature  is  placed  at  the  close,  the  inference  is  that  it 
waB  so  placed  as  the  final  execution  of  the  instrument  This  inference 
does  not  necessarily  arise  where  the  name  is  found  at  the  commence- 
ment or  in  tjie  body.    Page  167. 

APPEAL  from  the  Howard  Circuit  Court. 

Elliott,  J. — Terrell,  the  appellee,  sued  McMiUen,  the 
appellant,  on  an  alleged  written  contract,  before  a  justice 
of  the  peace  in  Howard  county.  Trial  and  judgment  for 
the  plaintiff.  The  defendant  appealed  to  the  Circuit 
Court,  where  the  case  was  tried  by  a  jury,  who  found  for 
the  plaintiff.  Motion  for  new  trial  overruled ;  motion  in 
arrest  also  overruled ;  and  judgment  on  the  verdict  of  the 
jury.  The  defendant  below  appeals.  The  evidence  in  the 
case  is  in  the  record  by  bill  of  exceptions. 

The  complaint  alleges  that  the  defendant  below,  on  the 
7th  of  December,  1859,  "executed,  as  did  also  the  plaintiff, 
an  agreement,  a  copy  of  which  is  filed  herewith,  whereby 
the  plaintiff  6old  to  the  defendant  forty-one  head  of  fat 
hogs,  to  be  delivered  at  Kokomo,  on  the  13th  day  of  De- 
cember y  1859,  for  $345,  or  the  privilege  of  weighing  at 
$4.75  gross.  And  the  plaintiff  avers  that  he  was  ready, 
at  the  time  and  place  agreed  upon,  with  forty-one  head 
of  fat  hogs,  and  offered  to  deliver  the  same  to  the  defend- 
ant ;  but  he  says  that  the  defendant  failed,  and  refused 
to  attend  and  receive  and  pay  for  said  hogs,  to  the 
damage  of  the  plaintiff  $100 ;  for  which  sum  he  demands 
judgment  and  other  proper  relief."  A  copy  of  the 
instrument  sued  on  was  filed  with  the  complaint,  and  is 
as  follows: 


NOVEMBER  TERM,  1864.  165 

MoMillen  *.  Terrell. 

"December  7, 1859. 
"  I  have  this  day  sold  J".  T.  McMUlen  forty-one  head  of 
fat  hogs,  to  be  delivered  at  Kokomo,  on  the  18th  day  of 
December,  for  $345,  or  the  privilege  of  weighing  at  $4.75 
gross.  (Signed)  Richmond  Terrell." 

On  the  trial  the  plaintiff  offered  in  evidence  the  orig- 
inal instrument  in  writing,  of  which  the  foregoing  is  a 
copy,  to  which  the  defendant  objected,  but  the  court  over- 
ruled the  objection,  and  permitted  it  to  be  read  in  evi- 
dence to  the  jury ;  to  which  the  defendant  excepted.  No 
answer  in  writing  was  filed,  either  before  the  justice  or  in 
the  Circuit  Court.  But,  as  the  case  originated  before  a 
justice  of  the  peace,  "  all  matters  of  defense,  except  the 
statute  of  limitations,  set-off,  and  matter  in  abatement, 
might  be  given  in  evidence  without  such  written  answer." 

The  appellant  insists  that  the  Circuit  Court  erred  in 
permitting  the  instrument  in  writing,  upon  which  the 
suit  is  founded,  to  be  given  in  evidence  to  the  jury  over 
his  objections,  as  it  was  not,  and  did  not  purport  to  be, 
signed  by  him.  It  is  also  insLfed  that  the  court  erred  in 
overruling  the  motion  in  arrest,  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  authorize  a 
judgment  against  the  appellant. 

These  questions  may  be  considered  together,  as  their 
solution  may  alike  depend  on  the  validity  of  the  contract, 
as  against  the  appellant,  under  the  statute  of  frauds.  No 
direct  objection  to  the  sufficiency  of  the  complaint,  by  de- 
murrer or  otherwise,  seems  to  have  been  made  before  the 
justice,  nor  in  the  Circuit  Court;  but  if  the  complaint 
does  not  state  sufficient  facts  to  constitute  a  cause  of 
action,  no  valid  judgment  can  be  rendered  on  it  against 
the  appellant,  and  the  objection  is  well  taken  by  motion 
in  arrest.  If  the  contract  as  against  the  appellant  was 
void  under  the  statute  of  frauds,  the  objection  could  be 
taken  at  the  trial. 

The  complaint  avers  that  the  appellant  executed  the 
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contract.  The  copy  exhibited  does  not  sustain  the  aver- 
ment. It  purports  a  contract  signed  by  the  appellee 
alone,  not  by  the  appellant;  indeed,  the  form  of  the  in- 
strument does  not  indicate  that  it  was  intended  to  be 
executed  by  the  appellant.  Its  form  is  that  of  an  obliga- 
tion intended,  as  in  fact  it  is,  as  an  obligation  to  the  ap- 
pellant, not  by  him. 

The  averment,  therefore,  in  the  complaint  that  the  ap- 
pellant executed  the  instrument,  is  not  sustained  by  the 
copy  filed.  There  is  a  conflict  between  the  averment  and 
the  instrument  produced.  The  instrument  controls  the 
averment,  and  if  the  contract  presented,  taken  in  con- 
nection with  the  other  averments  in  the  complaint,  does 
not  show  a  legal  obligation  on  the  appellant;  under  the 
statute  of  frauds,  then  the  complaint  is  bad,  and  no  judg- 
ment should  have  been  rendered  on  it  against  the  appel- 
lant. It  may  here  be  remarked  that,  in  the  case  at  bar,  it 
is  not  pretended  that  there  was  any  part  payment  for  the 
hogs,  as  earnest  or  part  performance  of  the  contract,  that 
would  save  it  from  the  operation  of  the  statute. 

The  complaint  avers  th^xecution  of  the  contract  by 
the  appellant;  but,  as  the  instrument  produced  does  not 
show  an  apparent  execution  by  him,  its  execution  is  not 
admitted  by  a  failure  to  deny  it  under  oath.  The  Peoria, 
etc.  Insurance  Company  v.  Walser,  22  Ind.  73. 

The  statute  provides  that  "no  contract  for  the  sale  of 
any  goods,  for  the  price  of  $50  or  more,  shall  be  valid, 
unless  the  purchaser  shall  receive  part  of  such  property, 
or  shall  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment,  or  unless  some  note  or  memorandum  in 
writing  of  the  bargain  be  made  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person  thereunto  by 
him  lawfully  authorized."    1  6.  4  H.  851,  sec.  7. 

In  this  case  no  part  of  the  property  was  delivered,  no 
earnest  paid  to  bind  the  bargain,  or  in  part  payment.  An 
effort  was  made  on  the  trial  to  prove  an  execution  of  the 
contract  by  the  appellant  by  his  agent.    It  appears  from 
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the  evidence  that  one  Lowe  was  employed  by  the  appel- 
lant to  purchase  hogs  for  him  as  his  agent ;  that,  as  such 
agent,  said  Lowe  contracted  with  the  appellee  for  forty-one 
hogs,  and  drew  up  the  instrument  sued  on.  The  appellee 
signed  it,  and  delivered  it  to  Lowe,  who  testifies  as  follows: 
u  Some  time  after  the  contract,  can't  say  whether  before 
or  after  the  difficulty  about  the  delivery,  I  put  McMillen's 
name  to  the  bottom  of  the  contract,  and  immediately 
after  took  it  off.  I  thought  I  ought  to  have  put  his  name 
when  the  contract  Was  made;  upon  a  few  moments'  reflec- 
tion, the  parties  not  being  present,  thought  it  wrong,  and 
consequently  marked  it  off."  We  do  not  think  the  cir- 
cumstances here  testified  to,  amounted  to  a  valid  signing 
of  the  contract,  or  bound  the  appellant. 

It  is  insisted  by  the  appellee  that,  as  the  appellant's 
name  is  written  in  the  body  of  the  contract  by  his  agent, 
in  drawing  up  the  instrument,  that  fact  constituted  a  suf- 
ficient signing  to  take  the  case  out  of  the  statute. 

Ordinarily,  written -obligations  are  executed  by  signing 
the  names  of  the  parties  to  be  bound  thereby  at  the  bot- 
tom or  close  of  the  instruments.  But  this  mode  of  execu- 
tion is  not  essential  to  the  validity  of  the  instrument. 
The  law  does  not  prescribe  the  particular  place  where 
the  obligor's  name  must  be  placed;  it  may  be  at  the  be- 
ginning or  in  the  body,  at  the  close  or  perhaps  on  the 
margin  of  the  instrument;  but  wherever  placed,  it  must 
be  done  with  the  intention  of  thereby  executing  it  as  the 
obligation  of  the  party  so  signing  it.  If  the  signature  is 
placed  at  the  close,  at  the  ordinary  place  of  signature,  the 
inference  is  that  it  was  so  placed  as  the  final  execution 
of  the  instrument.  This  inference,  however,  does  not 
necessarily  arise  where  the  name  is  found  at  the  com- 
mencement or  in  the  body.  In  such  case  there  should  be 
some  evidence,  either  in  the  form  of  the  instrument  or 
the  circumstances  attending  the  signature,  showing  that 
it  was  the  intention  of  the  party  thereby  to  execute  it. 

We  are  aware  that  adjudicated  cases  may  be  found 
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where  the  name  of  the  party  charged  is  written  at  the 
beginning,  or  in  the  body  of  the  instrument  only,  with  very 
slight  evidence  of  intention,  in  which  the  execution  was 
regarded  as  sufficient  to  save  the  case  from  the  operation 
of  the  statute  of  frauds.  But  we  have  been  referred  to 
no  case,  and  are  aware  of  none  that  would  justify  such 
a  ruling  in  the  case  before  us.  See  Smith  v.  Smith  et  al, 
8  Blackf.  208 ;  Cook  et  al.  v.  Anderson,  20  Ind.  15. 

The  statute  is  plain  and  unequivocal,  and  should  not 
be  evaded  by  judicial  refinement,  but  should  be  so  admin- 
istered as  to  subserve  the  purpose  for  which  it  was  en* 
acted. 

We  think  the  motion  in  arrest  should  have  been  sus- 
tained, and  for  this  error  the  judgment  should  be  reversed. 

The  judgment  is  reversed  with  costs,  cause  remanded, 
etc. 

Thos.  A.  Hendricks,  Oscar  B.  Hord,  and  N.  R.  Lindsay, 
for  appellant. 
Henry  A.  Brouse,  for  appellee. 

Counsel  for  appellant  argued :  This  case  falls  within  7th  sec.  of  statute  of 
frauds,  1  G.  &  H.  851.  Cook  v.  Anderson,  20  Ind.  15;  Smith  on  Contracts, 
89,  note;  Drake  v.  Markle,  21  Ind.  487;  Smith  v.  Smith,  8  Blackf.  208. 

The  name  of  a  party  in  the  body  of  the  instrument  is  only  to  be  regarded 
as  a  signing,  when  the  evidence  clearly  shows  such  to  have  been  the  inten- 
tion of  the  parties.  The  Peoria,  etc.  Co.  t.  Walter,  22  Ind.  78;  Parson  on  Con- 
tracts, p.  287,  (4th  ed.,)  and  note;  Brown  on  Frauds,  see.  857,  (2d  ed.)j 
Smith  on  Contracts,  p.  89,  and  note. 


McMillen  v.  Smith. 

APPEAL  from  the  Howard  Common  Pleas. 

Elliott,  J. — The  same  question  is  presented  in  this  case, 
on  demurrer  to  the  complaint,  as  in  the  case  of  McMiUen 
v.   Terrell  at  this  term;  and  on  the  authority  of  that 
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case  the  judgment  in  this  case  is  reversed,  and  the  cause 
remanded  to  the  Circuit  Court,  with  directions  to  sustain 
the  demurrer  to  the  complaint.    Costs  here. 

Thomas  A.  Hendricks,  Oscar  B.  Hord,  and  N.  B.  Lind- 
say, for  appellant. 
H.  A.  Brouse  and  B.  Vaile,  for  appellee. 


Shoecraft  and  Others  v.  Cain. 

FiomD  Briefs. — All  causes  pending  in  the  Supreme  Court,  if  not  submitted 
within  one  year  from  the  date  of  filing,  except  when  interlocutory  orders 
may  excuse  the  delay,  will  be  dismissed  upon  the  call  of  the  docket,  unless 
submitted  on  printed  briefs.  This  rule  is  not  in  conflict  with  the  act  of 
March  2, 1866. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregory,  J. — The  transcript  of  the  record  was  filed  in 
the  clerk's  office  of  this  court  on  the  29th  day  of  August, 
1863;  notice  was  issued  on  the  28th  day  of  October  and 
served  on  the  2d  day  of  November  of  the  same  year ;  no 
other  step  was  taken  in  the  case  until  the  call  of  the 
docket,  on  the  80th  day  of  November,  1864,  when  the  ap- 
pellants caused  the  appellee  to  be  called  and  defaulted,  and 
moved  the  court  to  submit  the  cause  on  written  brief. 

By  Rule  41,  in  force  when  this  motion  was  made,  and 
by  Rule  13,  now  in  force,  "  All  causes  pending  in  the  Su- 
preme Court,  if  submitted  within  one  year  from  the  date 
at  which  they  are  filed,  may  be  submitted  upon  plainly 
written  or  printed  briefs.  If  not  submitted  within  one 
year  from  the  date  of  filing,  except  when  interlocutory 
orders  may  excuse  the  delay,  they  will  be  dismissed  on  the 
call  of  the  docket  unless  submitted  on  printed  brief." 

This  rule  is  not  in  conflict  with  the  act  of  March  2, 1855. 
2  G.  &  H.  8. 

The  appeal  is  dismissed  at  the  costs  of  the  appellants. 

John  A.  Beal,  for  appellants. 
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Arnold  v.  The  State. 

Reasonable  Doubt. — A  reasonable  doubt  exists  when  the  evidence  is  not 
sufficient  to  satisfy  the  judgment  of  the  truth  of  a  proposition  with  such 
certainty  that  a  prudent  man  would  feel  safe  in  acting  upon  it  in  his  own 
important  affairs. 

APPEAL  from  the  Clinton  Common  Pleas. 

Fbazer,  J. — This  was  a  prosecution  for  assault  and 
battery.    There  was  a  jury  trial,  and  conviction  below. 

The  court  below  (an  attorney  occupying  the  bench  to 
try  the  cause)  instructed  the  jury  as  follows:  "A  reason- 
able doubt  as  to  any  material  fact  must  be  such  a  doubt 
that  convinces  you  that  the  fact  does  not  exist.  Perhaps 
in  this  I  may  have  given  you  the  law  a  little  too  strong. 
I  will  modify  it  by  saying  this,  If  there  is  a  reasonable 
doubt  that  arises  in  your  minds,  that  convinces  you  that 
the  fact  is  not  as  charged,  you  may  acquit." 

This  was  an  error.  A  doubt  never  convinces.  A  reason- 
able doubt  exists,  when  the  evidence  is  not  sufficient  to 
satisfy  the  judgment  of  the  truth  of  a  proposition,  with 
such  certainty  that  a  prudent  man  would  feel  safe  in  acting 
upon  it  in  his  own  important  affairs.  The  evidence  is  in 
the  record,  and  is  of  such  a  nature  as  to  have  required  a 
proper  charge  to  the  jury  upon  this  subject. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

iJ.  P.  Davidson,  for  appellant. 


Zuo  and  Others  v.  Laughlin  and  Others. 

Writ  or  Venditioni  Exponas. — It  is  the  right  of  an  execution  plaintiff,  on 
the  return  of  an  execution  againBt  the  property  of  the  execution  defend- 
ant levied  upon,  but  not  sold,  to  have  a  vendi,  with  a  conditional  fieri  faeuu 
added  thereto,  but  the  writ  is  not  void  if  it  is  omitted.    Page  174. 
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Lett — Likk  or. — Under  sections  458-454,  2  G.  &  H.  244)  when  any  property 
leried  on  remains  unsold,  and  the  sheriff  returns  the  execution  and  ap- 
praisement, stating  in  his  return  the  failure  to  sell,  and  the  cause  of  the 
failure,  the  lien  of  the  levy  upon  the  property  shall  continue.  The  con- 
tinuance of  the  lien  is  not  limited  by  time,  but  an  unreasonable  delay 
would  be  a  matter  of  grave  consideration  in  a  race  of  diligence  between 
execution  plaintiffs.    Page  177. 

Lett — Lib*  of. — If  a  creditor  seize  the  goods  of  his  debtor  on  an  execution, 
and  suffer  them  to  remain  in  his  hands,  the  execution  is  deemed  fraudulent 
and  Toid  as  against  a  subsequent  execution.    Page  178. 

APPEAL  from  the  Floyd  Circuit  Court. 

Gregory,  J. — On  the  28th  of  September,  1861,  Clayton 
French,  Samuel  JET.  French,  and  Edwin  Morey,  whom  we 
shall  designate  as  French  ft  Co.,  recovered  a  judgment,  in 
the  CoUrt  of  Common  Pleas  of  Floyd  county,  against  John 
BushneU,  for  $ 2,251. 43;  on  the  29th  of  October  following, 
two  other  judgments  were  rendered  against  BushneU  in 
the  Floyd  Circuit  Court — one  in  favor  of  James  Laughlin 
for  13,359.99,  the  other  in  favor  of  Charles  G.  Hussey  and 
Thorna*  M.  Howe  for  $633.10.  Executions  were  issued  on 
these  judgments,  and  placed  in  the  hands  of  Wilcoxson, 
sheriff  of  Floyd  county,  as  follows:  on  that  in  favor  of 
French  ft  Co.,  December  2, 1861 ;  on  that  in  favor  of  Laugh- 
lin, November  29, 1861 ;  and  on  that  in  favor  of  Hussey  ft 
Howe,  December  6, 1861. 

By  virtue  of  these  three  executions,  and  some  five  others 
not  necessary  to  notice,  the  sheriff,  on  the  23d  day  of  De- 
cember, 1861,  made  the  following  levy:  "By  virtue  of  this, 
etc.,  I  have  this  day  levied  on  the  following  described 
property ;  to- wit :  all  the  stock  in  trade  of  every  kind  and 
description  of  the  defendant,  John  Bushndl,  now  in  the 
brick  building  on  State  street,  between  Main  and  the  river, 
including  one  fire-proof  safe  and  office  fixtures,  taken  as 
the  property  of  John  BushneU,  to  satisfy,"  etc. 

BushneU  was  a  ship-chandler,  and  his  stock  thus  levied 
on  consisted  of  iron,  cordage,  glass,  and  a  great  variety  of 
other  articles  used  in  building  and  fitting  out  steamboats. 

This  levy  was  made  under  the  direction  of  the  attorneys 
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of  Laughlin  and  of  French  ft  Co.,  and  was  accompanied 
by  an  inventory  which  described  the  various  articles,  but 
did  not  specify  the  quantities  of  each. 

By  an  arrangement  made  between  the  attorneys  of  the 
parties  having  executions  in  the  sheriff's  hands  and  Bush- 
nell,  the  latter  was  to  retain  the  possession  of  the  goods 
levied  on,  continue  in  trade,  sell  the  stock  in  the  regular 
course  of  business,  and  apply  the  proceeds  to  the  payment 
of  the  executions  according  to  their  priority.  Accordingly, 
these  three  executions  were  returned  by  order  of  the  at- 
torneys for  the  plaintiffs  in  the  several  judgments  as  fol- 
lows :  Laughlin' s,  May  26 ;  French  ft  Co.'s,  May  28 ;  and 
Hussey  ft  Howe's,  May  29,  1862.  On  the  day  JBussey 
ft  Howe's  execution  was  returned,  a  vendi  was  issued 
upon  their  judgment ;  and  on  the  following  day  like  writs 
were  issued  in  favor  of  Laughlin  and  of  French  ft  Co. 
These  last  three  writs  were  returned  by  the  sheriff  with- 
out any  sale  of  the  property,  upon  the  orders  of  said 
attorneys,  as  above  stated;  Laughlin' s  on  the  17th,  and 
Hussey  ft  Howefs  on  the  24th  day  of  November,  1862. 

On  the  26th  of  November,  1862,  Hussey  ft  Howe  had  an 
alias  vendi  issued  on  their  judgment,  and  on  the  13th  day 
of  December  following  like  alias  writs  were  issued  on  the 
judgments  of  Laughlin  and  of  French  ft  Co. 

These  several  writs,  issued  after  the  first  set,  on  the 
judgments  in  favor  of  Laughlin,  French  ft  Co.,  and  Hussey 
ft  Howe,  instead  of  being  the  executions  directed  by  statute, 
(2  Gk  &  H.  244,  sees.  453,  454,)  were  the  ordinary  writs  of 
venditioni  exponas. 

On  the  28th  day  of  January,  1862,  Christopher  Zug, 
Charles  H.  Zug,  Jacob  Painter,  and  Benjamin  H  Painter,  who, 
for  brevity,  may  be  styled  Zug  ft  Co.,  recovered  two  judg- 
ments, in  the  Court  of  Common  Pleas  of  Floyd  county, 
against  BushneJl,  amounting  to  31,077.85,  and  on  the  13th 
of  January,  1863,  sued  out  writs  of  fieri  facias  thereon, 
which,  with  the  writs  of  vendi  on  the  judgments  in  favor  of 
Laughlin,  French  ft  Co.,  and  Hussey  ft  Howe,  came  to  the 
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hands  of  Stewart  Sandford,  successor  of  WUcozson,  sheriff 
of  Floyd  county. 

On  the  22d  day  of  January,  1863,  Hussey  ft  Howe  aban- 
doned their  vendi,  and  procured  and  delivered  to  said 
sheriff  &  fieri  facias  upon  their  judgment. 

In  the  mean  time,  Bushnell  had  carried  on  his  trade, 
baying  and  selling,  and  had  to  some  extent  mixed  new 
goods  with  those  levied  on  by  WUcozson,  the  former 
sheriff 

Sandfordy  the  present  sheriff,  was  directed  to  levy  the 
writs  of  fieri  facias  of  Zug  ft  Co.,  as  well  as  the  one  in  favor 
of  Sussey  ft  Howe,  which  afterward  came  to  his  hands  on 
the  new  goods.  But  having  nothing  to  guide  him,  other 
than  the  recitals  of  the  writs  of  vendi,  Sandford  was  unable 
to  distinguish  the  new  from  the  old  goods.  It  should  be 
stated  in  this  connection  that  the  inventory  made  by  Wil- 
coxson  was  not  recited  in  the  writs  of  vendi,  nor  did  the 
same  ever  come  to  the  knowledge  of  Sandford. 

The  sheriff,  Sandfordy  on  the  13th  day  of  January r  1868, 
levied  the  writs  of  fieri  facias  of  Zug  ft  Co.,  on  the  entire 
stock  in^trade  of  Bushnell,  including  the  old  as  well  as  the 
new  goods ;  caused  a  proper  inventory  and  appraisement 
to  be  made  thereof;  advertised  and.  sold  the  same  on  the 
9th  day  of  February,  1863,  by  virtue  of  these  writs  of  fieri 
facias,  and  the  one  in  favor  of  Hussey  ft  Howe,  and  the 
writs  of  vendi  of  Laughlin  and  French  ft  Co.,  and  some 
others  that  need  not  be  named,  and  realized  from  such 
sale  $4,853.24;  $4,157.80  of  which  was  paid  into  the  Floyd 
Circuit  Court  by  the  defendant  Sandford,  that  being  the 
net  avails  of  such  sale  after  deducting  costs,  etc. 

This  suit  is  brought  by  Laughlin  against  Sandford, 
French,  French  ft  Morey,  Zug  ft  Co.,  and  Hussey  ft  Howe, 
together  with  The  New  Albany  Insurance  Company,  who 
disclaimed  all  interest  in  the  subject  matter  in  contro- 
versy. 

The  relief  sought  is  an  order  of  distribution  of  the  pro- 
ceeds of  the  sheriff's  sale  among  the  parties  entitled  thereto. 
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The  court  below  ordered  the  clerk  to  pay:  1.  The  costs 
of  this  action ;  2.  Bender  to  Zug  ft  Co.  and  to  Hussey  ft 
Howe  the  stun  of  $450,  and  a  porportionate  share  of  the 
costs  to  be  applied  upon  their  writs  in  the  order  of  the 
priority;  and,  3.  Bender  and  pay  over  the  balance  re- 
maining in  his  hands  unto  Laughlin  and  French  ft  Co., 
to  be  applied  upon  their  writs  respectively  in  the  order 
of  their  priority. 

Zug  ft  Co.,  and  Hussey  ft  Howe,  appeal  to  this  court. 

The  evidence  is  set  out  in  the  record.  We  are  at  a  loss 
to  see  upon  what  principle  the  ruling  of  the  court  below 
can  be  sustained. 

The  appellees  have  filed  no  brief,  and  we  are  left  to 
infer,  from  the  argument  of  counsel  for  the  appellants,  the 
questions  mooted  in  the  Circuit  Court. 

There  were  several  questions  presented  in  the  progress 
of  the  trial.  One  is  that  the  writs  of  vendi,  issued  in  favor 
of  Laughlin  and  French  ft  Co.,  are  void  for  not  comply- 
ing with  the  statute  on  that  subject,  and  for  this  reason, 
Hussey  ft  Howe  and  Zug  ft  Co.  objected  to  their  intro- 
duction in  evidence;  the  court  below  overruled  the  objec- 
tion, and  admitted  them  in  evidence.  We  think  this 
ruling  is  right;  this  statute  is  directory.  It  is  the  right 
of  an  execution  plaintiff,  on  the  return  of  an  execution 
against  the  property  of  the  execution  defendant,  levied 
but  not  sold,  to  have  a  vendi,  with  a  conditional  fieri  facias 
added  thereto,  so  as  to  give  a  more  complete  remedy;  but 
it  was  evidently  not  the  intention  of  the  legislature  to 
make  a  writ  void  that  did  not,  in  this  respect,  comply  with 
the  statute. 

Another  is,  that  the  levy  made  by  sheriff  WUcozson, 
by  virtue  of  the  executions  in  favor  of  Laughlin  and 
French  ft  Co.,  is  void  for  uncertainty  in  not  sufficiently 
describing  the  goods  levied  upon.  We  think  this  objec- 
tion not  valid.  The  description  taken  in  connection  with 
the  inventory  and  appraisement,  in  our  opinion,  is  suf- 
ficient, and  was  perhaps  as  definite  as  the  nature  of  the 
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subject  matter  would  admit  of;  at  least  it  is  not  void  for 
uncertainty. 

We  have  looked  through  the  evidence,  and  find  noth- 
ing that,  in  our  opinion,  tends  to  connect  Zug  ft  Co.  with 
the  arrangement  by  which  Bushnell  was  left  in  possession 
of  the  goods  after  the  levy,  with  power  to  sell  and  dis- 
pose of  them  in  the  usual  course  of  business,  and  apply  the 
proceeds,  etc. 

It  is  true  that  Bushnell,  on  the  21st  day  of  September, 
1861,  executed  a  deed  of  trust  to  one  William  B.  Lent, 
assigning  to  him  his  entire  Btock  in  trade,  to  secure  cer- 
tain creditors  of  Bushnell,  among  others  Zug  ft  Co.;  but 
there  is  no  evidence  that  Zug  ft  Co.  ever  gave  their  as- 
sent to  this  assignment,  and  indeed,  so  far  from  doing  so, 
long  after  this  trust  was  created  for  their  benefit,  they 
bring  suit  on  their  claims  against  Bushnell,  and  proceed 
to  judgment.  There  is  evidence  tending  to  show,  that 
the  cloud  created  by  this  assignment  was  one  of  the  rea- 
sons for  the  delay  in  selling  the  goods  levied  upon  by 
virtue  of  the  executions  in  favor  of  Laughlin  and  French 
ft  Co.;  but  Zug  ft  Co.  in  no  way  were  instrumental  in 
bringing  about  that  delay.  Whatever  may  have  been 
done  by  the  attorneys,  who  obtained  their  judgments, 
could  not,  in  our  opinion,  prejudice  them.  The  power 
and  duty  of  an  attorney  are  plainly  prescribed  by  statute. 
2G.4R  827-828,  sees.  771-772.  There  is  no  evidence 
that  Smith  ft  Kerr  had  any  authority  from  Zug  ft  Co., 
other  than  that  of  an  attorney  as  such ;  and,  indeed,  both 
Smith  ft  Kerr  swear  that,  in  making  this  arrangement  for 
delay,  they  did  not  act  for  Zug  ft  Co.,  but  only  for  those 
of  their  clients  having  executions  in  the  hands  of  the 
sheriff  at  the  time. 

On  the  24th  day  of  February,  1862,  French,  French  ft 
Morey  brought  an  action  in  the  Court  of  Common  Pleas 
of  Floyd  county  against  Lent,  to  set  aside  this  assign- 
meat  as  fraudulent  and  void  as  against  creditors.  The 
case  was  continued,  from  term  to  term,  until  the  12th  day 
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of  January,  1863,  when  Bushndl  was  made  a  defendant 
by  an  amended  complaint.  On  the  5th  day  of  February, 
1868,  the  cause  was  tried,  and  this  assignment  set  aside 
as  fraudulent  and  void. 

We  do  not  see  how  this  proceeding  is  any  legal  excuse 
for  the  arrangement  by  which  Bushnell  retained  the  pos- 
session of  the  goods  levied  on,  with  power  to  sell  and  dispose 
of  the  same,  and  apply  the  proceeds  to  the  payment  of  the 
senior  execution  liens.  It  was  a  good  reason  for  taking 
the  goods  out  of  his  hands,  but  not  for  leaving  them 
under  his  control,  with  power  of  disposing  of  them. 
French  ft  Co.  say  to  Bushndl,  you  have  made  a  fraudu- 
lent assignment  of  your  property,  therefore  we  will  leave 
you  in  possession,  with  power  of  disposition  for  one  year 
and  one  month,  while  we  carry  on  a  litigation  to  set 
aside  your  fraudulent  act;  you  have  inspired  us  with  a 
confidence  rarely  existing  between  a  creditor  and  his 
debtor  in  failing  circumstances. 

In  our  opinion,  Hussey  ft  Howe  are  not  in  a  condition 
to  be  benefited  in  a  race  of  diligence  with  the  other  ex- 
ecution creditors  of  Bushnell;  they  were  parties  to  the 
arrangement  for  delay,  and  can  not  be  benefited  by  it; 
they  voluntarily  abandoned  their  levy,  and  took  their 
chances  at  the  new  goods  not  covered  by  the  old  levy. 
The  proof  is  not  clear  as  to  the  confusion  of  goods,  nor 
as  to  the  amount  of  new  goods  at  the  time  of  the  levy  of 
the  13th  of  January,  1863,  but  we  infer  that  the  court 
below  came  to  the  conclusion  that,  with  the  use  of  proper 
diligence,  the  new  goods  could  have  been  distinguished 
from  the  old,  and  that  there  was  realized  from  such  exe- 
cution sale  of  the  new  goods  $450,  and  therefore  not 
enough  to  pay  the  executions  of  Zug  ft  Co.,  which  came 
to  the  hands  of  the  sheriff  nine  days  before  Wis  fieri  facias 
of  Hussey  ft  Howe  was  issued. 

And  as  we  understand  the  order  made  by  the  court 
below,  this  $450  under  that  order  would  go  to  Zug  ft  Co., 
as  their  executions  are  prior  to  that  of  Hussey  ft  Howe* 
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It  is  claimed  that  Borne  days  elapsed  between  the  return 
of  the  write  of  vendi  of  Laughlin  and  French  $  Co.,  and  the 
issue  of  the  writs  of  vendi  under  which  the  sale  was  made, 
and  that  thereby  they  lost  their  lien  on  the  goods  levied 
upon.  These  writs  of  vendi  were  returned  on  the  17th  day 
of  November,  and  new  writs  of  vendi  were  issued  on  the 
13th  day  of  December ;  twenty-six  days  elapsed  between 
the  return  and  issue. 

Our  statute  provides  that,  "when  any  property  levied 
on  remains  unsold,  it  shall  be  the  duty  of  the  sheriff,  when 
he  returns  the  execution,  to  return  the  appraisement  there- 
with, stating  in  his  return  the  failure  to  sell,  and  the  cause 
of  the  failure.  The  lien  of  the  levy  upon  the  property  shall 
continue,  and  the  clerk,  unless  otherwise  directed  by  the 
plaintiff  shall  forthwith  issue  another  execution,  reciting 
the  return  of  the  former  execution,  the  levy  and  failure  to 
sell,  and  directing  the  sheriff  to  satisfy  the  judgment  out 
of  the  property  unsold,  if  the  same  is  sufficient;  if  not, 
then  out  of  any  other  property  of  the  debtor  subject  to 
execution."  2  G.  &  H.  244,  sees,  453,  454.  By  the  pre- 
vious statute,  (Revised  Statutes,  1843,  p.  750,  sec.  421,) 
"such  levy  and  return  constituted  and  continued  a  lien  on 
the  property  remaining  unsold,  by  virtue  of  which  the 
same  was  held  and  sold  on  a  writ  of  venditioni  exponas,  if 
issued  before  the  return  day  next  after  the  return  day  of 
such  previous  execution."  Wolf  v.  Wolf,  4  Ind.  255.  The 
difference  between  the  two  statutes  seems  to  be,  that  the 
continuance  of  the  lien  is  limited  as  to  time  by  the  latter, 
and  not  by  the  former. 

An  unreasonable  delay  in  issuing  the  vendi,  under  the 
present  statute,  would  be  a  matter  of  grave  considera- 
tion in  a  race  of  diligence  between  execution  plaintiffs; 
but,  in  our  opinion,  the  delay  in  this  case  of  twenty-six 
days  between  the  return  and  issue,  does  not  ipso  facto 
divest  the  lien  of  the  executions  and  levy  of  Laughlin 
and  French  ft  Co'. 

On  the  question  of  the  race  of  diligence  between  Zug 
Vol.  X2HL— 12 
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£  Co.,  and  the  other  execution  creditors  of  Bushnell,  we 
hold  the  rule  to  be,  "  that  if  a  creditor  seize  the  goods  of 
his  debtor  on  an  execution,  and  suffer  them  to  remain  in 
his  hands,  the  execution  is  deemed  fraudulent  and  void, 
as  against  a  subsequent  execution." 

This  is  the  rule  in  England,  (1  Lord  Raymond,  251; 
Edwards  v.  Harben,  2  Term  Rep.  596,)  and  it  has  been 
followed  by  most  of  the  states. 

In  the  case  of  Storm  and  Another  v.  Woods ,  11  Johns, 
109,  this  rule  was  applied  in  the  absence  of  all  actual 
fraud;  the  court  said:  "Whether  the  sheriff  is  charge- 
able or  not  with  neglect  of  duty,  depends  upon  the  fact 
whether  his  conduct  was  known  or  approved  of  by  the 
assignees  of  the  judgment;  and,  whether  they  knew  in 
what  manner  the  levy  had  been  made,  may  be  question- 
able; but  that  they  did  know  that  the  property  was 
left  in  the  possession  of  Hilton,  can  not  admit  of  a  doubt. 
No  actual  fraud  was  intended  by  them.  They  undoubt- 
edly supposed  they  could  postpone  proceedings  under 
their  execution  until  pressed  on  by  younger  ones,  and 
still  retain  their  priority.  Motives  of  humanity  might 
have  influenced  them  to  this  indulgence ;  still,  it  was  not 
warranted  by  the  sound  and  salutary  principles  of  the 
common  law.  The  case  of  Levy  v.  Wattis,  4  Dall.  167, 
decided  in  the  Supreme  Court  of  Pennsylvania,  which 
has  been  referred  to,  admits  the  English  rule  to  be,  as 
understood  and  recognized  by  this  court;  but  it  is  said 
that  sentiments  of  humanity,  and  the  peculiar  necessities 
of  the  country,  have  induced  the  court  in  Pennsylvania  to 
depart  from  it.  In  that  state,  however,  the  soundness 
of  their  own  rule  has  been  questioned,  and  much  shaken 
in  later  cases.  See  4  Dall.  168,  note  1."  In  Kellogg  v. 
Griffin,  17  Johns.  Rep.  274,  this  rule  was  applied  to  a 
case  in  which  the  delay  under  the  direction  of  the  execu- 
tion plaintiff  was  from  January  to  the  May  following. 

This  rule,  somewhat  modified  and  restricted,  but 
broad  enough  to  embrace  the  facts  of  the  case  at  bar,  is 
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now  recognized  in  Pennsylvania.  Earl's  Appeal,  13  Penn. 
State  Rep.  (1  Harris,)  488;  Keysets  Appeal,  13  Penn.  State 
Rep.  409. 

The  order  of  the  Circuit  Court  directing  the  clerk  to 
pay,  1.  The  costs  of  this  action;  2.  Render  to  Zug, 
Painter  ft  Co.  and  to  Hussey  ft  Howe  the  sum  of  $450, 
and  a  proportionate  share  of  the  costs  to  be  applied  upon 
their  writs  in  the  order  of  their  priority,  is  affirmed,  and 
the  residue  of  said  order  is  reversed;  cause  remanded  to 
said  court,  with  directions  to  ascertain  the  balance  due 
Zug,  Zug,  Painter  ft  Painter,  on  their  judgments  and  ex- 
ecutions for  principal,  interest,  and  costs,  after  the  proper 
application,  under  the  above  order,  of  said  $450,  and  the 
payment  of  the  proportionate  share  of  costs  as  above 
ordered,  and  then  to  order  said  balance  so  found  due  them, 
to  be  paid  in  full  to  said  Zug,  Zug,  Painter  ft  Painter,  out 
of  said  money  so  paid  into  court;  and  that  the  residue  be 
rendered  and  paid  to  said  Laughlin  and  French,  French 
ft  Morey,  to  be  applied  upon  their  writs  respectively  in 
the  order  of  their  priority. 

Costs  against  appellees  and  Hussey  ft  Howe. 

Thomas  L.  Smith  and  M.  C.  Kerr,  for  appellant. 
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Others. 

Insubanck — Condition. — Where,  by  one  of  the  conditions  of  a  policy  of  in- 
surance, it  is  proTided  "  that,  in  case  of  any  sale,  transfer,  or  ohange  of 
title  of  any  property  insured  by  this  company,  or  of  any  undiTided  in- 
terest therein,  such  insurance  shall  be  Toid  and  cease,"  a  sale  and 
transfer  by  one  partner  to  one  of  his  co-partners  of  his  interest  in  the 
partnership  property,  without  the  consent  of  the  company,  and  before  the 
loss  occurs^aToids  the  policy  of  insurance;  nor  is  it  material  that  such 
sale  and  transfer  were  made  without  the  assent  of  another  partner. 
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APPEAL  from  the  Decatur  Circuit  Court. 

Rat,  Ch.  J. — Complaint  upon  a  policy  of  insurance, 
executed  by  the  appellant  to  the  appellees,  bearing  date 
February  10, 1862,  by  which  it  was  agreed  to  make  good 
to  Ross,  Shirk,  and  Logan,  who  were  partners  in  trade,  as 
is  averred  by  the  complaint,  all  loss  or  damage  not  exceed- 
ing $ 2,250,  which  should  happen  by  fire  to  their  pork  and 
slaughter-house  during  the  term  of  nine  months  from  the 
date  of  said  policy.  The  complaint,  after  setting  forth 
the  policy,  contained  the  usual  averments,  showing  the 
payment  of  premium  and  compliance  with  the  conditions 
of  the  policy  on  the  part  of  the  insured,  and  that  the  pork 
and  slaughter-house,  with  all  its  fixtures  and  appurte- 
nances, was  destroyed  by  fire  on  the  5th  day  of  November 
thereafter. 

The  appellant  filed  answer,  to  the  second  paragraph  of 
which  answer  the  appellees  filed  a  demurrer.  This  de- 
murrer was  sustained  by  the  court,  and  by  exception  and 
appeal  this  ruling  is  presented  for  review. 

This  paragraph  of  the  answer  averred  that  Logan,  one 
of  the  assured,  had  sold  and  transferred  his  interest  in  the 
property  insured,  after  the  policy  issued  and  before  the  loss 
occurred,  to  Shirk,  one  of  his  partners,  without  the  consent 
of  the  insurance  company. 

By  the  fourth  condition  of  the  policy,  it  is  provided 
"that  in  case  of  any  sale,  transfer,  or  change  of  title  of 
any  property  insured  by  this  company,  or  any  undivided 
interest  therein,  such  insurance  shall  be  void  and  cease." 

In  construing  the  provisions  of  an  insurance  policy,  it  is 
urged  "that  the  courts  have  adopted  very  rigid  rules  of 
construction  against  insurance  companies/'  and  "that 
such  provisions,  covertly  included  as  means  of  escape  in 
case  of  accident,  are  strictly  construed." 

We  regret  that  counsel  have  been  able  to  cite  authorities 
for  such  a  position.  By  what  legal  logic  the  conclusion 
has  ever  been  reached,  that  the  printed  conditions  of  a 
policy  of  insurance  are  "covertly  included"  in  the  policy, 
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we  have  never  understood.  The  rules  for  construing  written 
instruments  are  well  established,  and  their  application  can 
not  depend  in  this  court  upon  the  parties  to  the  contract. 

The  object  of  the  condition  in  the  policy  of  insurance  is 
evident.  Each  party  to  the  contract  is  interested  in  know- 
ing with  whom  the  engagement  is  made.  The  insured 
looks  to  the  reputation  for  responsibility,  promptness,  and 
fairness  of  the  corporation.  The  insurers  look,  with  an 
interest  as  earnest,  to  the  integrity  and  business  capacity 
of  the  insured — to  the  motive  prompting  the  insurance. 
To  them  the  contract  is  peculiarly  a  personal  one ;  and  the 
condition  of  the  contract  is,  that  the  persons  with  whom 
they  enter  into  it  shall  remain  the  same.  When  the  in* 
8trument  was  executed,  they  depended  upon  a  certain 
amount  of  caution,  skill,  and  forethought  in  the  care  of 
the  property,  and  they  perhaps  relied  upon  the  moral 
honesty  of  some  one  or  all  of  the  insured  to  resist,  in  the 
future,  any  temptation  to  permit  the  destruction  of  the 
property,  should  it  prove  an  unprofitable  investment.  Any 
change  of  interest  may  prove  destructive  of  the  prime 
motive  for  the  contract.  The  introduction  of  a  new  part- 
ner may  also  introduce  a  dangerous  element;  the  retire- 
ment of  one  member  of  the  firm,  or  of  one  owner  in  the 
property,  may  withdraw  also  the  personal  integrity  or  the 
skillful  care  that  induced  the  insurance. 

It  is  insisted,  however,  by  the  appellees,  that  the  answer 
should  also  aver  the  sale  and  transfer  of  the  interest  to 
have  been  made  with  the  knowledge  and  consent  of  Boss, 
the  other  partner,  unless  the  loss  resulted  from  such  trans- 
fer. The  insured  undertook  that  the  conditions  of  the 
policy  of  insurance  should  not  be  violated. 

They  contracted  with  the  corporation  that  no  one  of 
their  number  should  sell  or  transfer  his  interest  in  the 
property ;  they  contracted  also  for  certain  reasonable  care 
in  preserving  the  property.  If  one  of  the  parties  by 
neglect  of  such  care  caused  the  destruction  of  the  build- 
ing, are  the  insurers  required  to  have  the  consent  of  the 
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others  to  such  neglect?  And  if  a  clear  violation  of  a 
condition  upon  which  the  validity  of  the  policy  depends 
be  shown,  it  is  not  to  be  insisted  that  loss  must  result 
from  such  violation  to  enable  the  company  to  defend 
They  may  stand  upon  the  express  terms  of  their  bond. 

The  view  adopted  in  this  case  accords  with  the  weight 
of  authority.  The  decision  of  the  Supreme  Court  of  Illinois, 
in  the  case  of  Dix  v.  The  Mercantile  Insurance  Company, 
22  111.  Rep.  272,  was  to  the  same  effect.  Dix,  Sinclair  £  ~ 
Harris  insured  their  stock,  and  afterward,  and  before  loss, 
Sinclair  sold  and  transferred  his  interest  to  Dix  $  Harris, 
and  the  loss  occurred  while  they  continued  owners.  The 
condition  declared  the  policy  void  "  in  case  of  any  transfer 
or  change  of  title  in  the  property  insured  by  the  company, 
or  of  any  individual  interest  therein."  The  court  say: 
"  Here  was  a  transfer  by  one  of  the  insured  to  the  others 
of  his  undivided  interest  in  the  property  insured.  There  is 
a  change  of  title  to  an  undivided  interest  in  the  property. 
At  the  date  of  the  policy  it  belonged  to  Sinclair;  at  the 
time  of  the  loss  it  was  the  property  of  Dix  £  Harris;  so 
that  there  was  a  complete  transfer,  and  change  of  title  to  . 
this  undivided  interest."  See  also  1  Selden  Rep.  405 ; 
Tillou  v.  The  Kingston  Mutual  Insurance  Co.;  Hoxsie  v.  The 
Providence  Mutual  Fire  Insurance  Co.,  6  R.  I.  Rep.  507; 
Baltimore  Fire  Insurance  Co.  v.  McGowan,  10  Md.  Rep.  47. 

In  the  case  of  Finley  v.  The  In/coming  County  Mutual 
Insurance  Company,  30  Penn.  S.  Rep.  311,  an  insurance 
was  effected  by  Finley  $  Stanley,  partners.  The  charter  of 
the  company  provided  that,  "  when  property  insured  by 
this  corporation  shall  be  alienated  by  sale  or  otherwise, 
the  policy  shall  thenceforth  be  void."  The  same  condition 
was  inserted  in  the  policy.  Finley,  after  the  insurance, 
sold  all  his  interest  in  the  property  insured  to  Stanley, 
without  notice  to  the  company. 

The  court  say:  "It  is  said  by  the  defendants  in  error 
that  this  was  not  a  case  to  which  these  conditions  attached ; 
that  the  property  insured  was  partnership  property;  that  it 
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remained  in  original  hands ;  and  that  the  transfer  by  Firdey 
was  but  a  release  of  his  interest  to  Stanley,  This  is  neither 
a  sound,  legal,  or  practical  view  of  the  question.  The 
stipulation  regards  alienation  by  l  sale  or  otherwise.*  If 
what  took  place  between  Firdey  and  Stanley  passed  the 
interest  in  the  property  of  the  former  to  the  latter,  then  it 
was  within  the  terms  of  the  condition,  it  was  alienation  by 
sale;  but  if  not,  it  was  alienation  *  otherwise/  It  was 
against  alienation  the  prohibition  was  leveled,  and  the 
mere  use  of  terms  will  not  defeat  the  intent.  That  a  sale 
by  one  partner  to  another  is  within  the  prohibition,  can 
not  be  doubted;  there  is  no  exception  in  its  favor  in  the 
instrument,  and  the  terms  used  give  no  room  to  imply  any. 
By  the  transaction  the  one  parted  with  all  his  interest,  and 
the  other  acquired  double  what  he  previously  possessed. 
This  is  a  legitimate  consequence  of  sale  and  purchase,  and 
no  substitution  of  terms  will  make  it  any  thing  else.  This 
was  fully  affirmed  in  the  case  cited  from  1  Selden — Tittou 
v.  The  Kingston  Mutual  Insurance  Company.  And  the  ques- 
tion arose  there  upon  a  precisely  similar  condition,  and 
after  a  transfer  by  one  partner  to  another.  "We  have  no 
authority  in  our  reports  on  the  point,  but  consider  the  case 
cited  as  authority;  being  directly  on  the  issue,  and  fully 
determining  this  part  of  the  case  against  the  plaintiffs." 

It  has  been  held  by  the  same  court,  in  a  more  recent 
case,  that  "a  transfer  by  qne  tenant  in  common  to  a  co- 
tenant,  or  from  one  partner  to  another,  is  within  the  pro- 
hibition of  a  policy  of  insurance,  which  declares  that 
alienation  by  sale  or  otherwise  shall  forfeit  the  policy." 
Buckley  v.  Garrett,  11  Wright.  • 

Upon  principle  and  authority  the  answer  must  be  held, 
its  truth  being  admitted,  as  a  bar  to  the  action. 

The  case  is  reversed,  with  costs,  and  the  court  below  is 
directed  to  overrule  the  demurrer  to  the  second  paragraph 
of  the  appellant's  answer. 

Barbour  $  Howland,  for  appellant, 

&  A.  Bonner  and  JB.  W.  Wilson,  for  appellee. 
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Vaughn  v.  Cushing  and  Others. 

Suit  to  Subject  to  Sals  Coxtbact  for  thb  Purchase  of  Lahd— Parties. — 
In  a  suit  to  subject  to  sale  a  contract  for  the  sale  and  purchase  of  land, 
held  as  collateral  security  for  the  payment  of  promissory  notes,  the  owner 
of  the  legal  title  to  the  land  is  not  a  necessary  party  defendant 

Same— -Judgment. — The  judgment  in  such  cases  need  not  find  the  Talue  of 
the  land,  nor  ascertain  what  proportion  of  the  purchase  money  has  been 
paid,  nor  the  extent  of  the  equitable  interest  in  the  land. 

Same — Demurrer. — In  such  case,  the  general  denial  being  in,  it  is  not  error 
to  sustain  a  demurrer  to  a  paragraph  of  the  answer,  alleging  that  the 
defendant  was  not  a  maker,  but  merely  an  indorser  of  the  notes,  and  did 
not  assign  the  contract  for  the  sale  of  the  land  to  the  plaintiff  either  by 
delivery  or  indorsement. 

APPEAL  from  the  Lagrange  Common  Pleas. 

Praz^b,  J. — The  questions  arising  in  this  record,  and 
presented  in  the  briefs,  are  all  disposed  of  by  the  following 
propositions  : 

1.  In  a  suit  to  subject  to  sale  a  contract  for  the  sale  and 
purchase  of  land,  held  as  collateral  security  for  the  pay- 
ment of  promissory  notes,  the  owner  of  the  legal  title  to 
the  land  is  not  a  necessary  party  defendant. 

2.  The  judgment  in  such  case  need  not  find  the  value 
of  the  land,  nor  ascertain  what  proportion  of  the  purchase 
money  has  been  paid,  nor  the  extent  of  the  purchaser's 
equitable  interest  in  the  land. 

3.  In  such  a  case,  the  general  denial  being  in,  it  is  not 
error  to  sustain  a  demurrer  to  a  paragraph  of  the  answer, 
alleging  that  the  defendant  was  not  a  maker,  but  merely 
an  indorser  of#the  notes,  and  did  not  assign  the  contract 
for  the  sale  of  the  land  to  the  plaintiiF,  either  by  delivery 
or  indorsement ;  all  these  facts  being  admissible  in  evidence 
under  the  general  denial. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

Andrew  Ellison,  for  appellant. 
J".  M.  Flaggy  for  appellees. 
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The  Statb  v.  Craig  and  Others. 

Cams — DirnirnoH  of. — The  statute  of  May  81, 1862,  requiring  that  "crimes 
and  misdemeanors  shall  be  defined,"  could  not  trammel  the  future  action  of 
the  legislature. 

Statutes. — When  two  statutes  are  inconsistent,  the  last  will  be  held  to  be  the 
law. 

Obstruction  or  Highways. — The  act  of  June  14,  1862,  providing  punish- 
ment for  obstruction  of  highways,  is  sufficiently  definite. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Frazbr,  J. — Information  for  obstructing  a  public  high- 
way by  building  a  fence  across  it.  The  information  was 
quashed,  and  upon  that  action  of  the  court  below  error  is 
assigned. 

The  statute  approved  June  14,  1852,  enacts  that  "any 
person  who  shall  in  any  manner  obstruct  any  public  high- 
way .  .  .  shall  be  fined,"  etc.  This  statute  seems  to  us 
definite  enough  to  be  easily  understood,  and  the  informa- 
tion makes  a  case  within  its  provisions.  The  objections 
taken  to  the  information— -first,  that  the  statute  does  not 
define  the  oftense ;  second,  that  the  information  does  not 
charge  it — were  not  well  taken.  At  any  rate,  the  statute  of 
May  31,  1852,  requiring  that  "crimes  and  misdemeanors 
shall  be  defined,"  could  not  trammel  the  future  action  of 
the  legislature.  When  two  statutes  are  inconsistent,  the 
last  expression  of  the  legislative  will  must  be  held  to 
be  the  law.     Wall  v.  The  State,  at  this  term. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  proceed  in 
the  cause. 

Oscar  J5.  Sard,  Attorney  General,  for  appellant. 
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The  City  of  Greencastle  v.  Hazelett. 

Injunction. — The  complaint  averred  that  A  owned  a  tract  of  land,  near 
Greencastle,  of  peculiar  value,  because  of  a  fine  spring  thereon,  near  which 
valuable  buildings  have  been  erected;  that  the  city  has  purchased  an  ad- 
joining tract,  which  it  is  about  to  use  for  the  burial  of  the  dead;  that  the 
surface  drainage  of  part  of  the  proposed  cemetery  leads  into  A's  spring; 
that  there  are  also  subterranean  streams  passing  through  the  fissures  of 
the  rock  and  otherwise  in  t£e  cemetery,  which,  as  A  believes,  discharge 
themselves  into  his  spring;  that  the  use  of  the  land  for  burial  purposes  is 
not  a  public  necessity,  and  will  destroy  the  use  of  the  spring,  and  greatly 
injure  A  a  land. 

Beld\  that  an  injunction  was  improperly  granted  by  the  lower  court. 

Subterranean  Streams. — It  is  impossible  to  establish  correlative  rights  in 
subterranean  streams,  the  situation  of  which  is  not  known.  They  fall 
within  that  principle  of  the  law  which  gives  to  the  owner  of  the  land 
whatever  is  beneath  the  surface. 

Cities — Cemeteries. — The  city  has  completo  authority  to  establish  ceme- 
teries, and  this  implies  a  discretion  to  judge  of  their  necessity. 

APPEAL  from  the  Putnam  Circuit  Court 
Frazer,  J. — The  complaint  avers  that  Hazelett  is  the 
owner  of  a  tract  of  land  near  Greencastle,  which  has  pe- 
culiar value  as  a  residence  property,  on  account  of  a  fine 
spring  thereon,  supplying  abundant  water  for  domestic 
uses ;  that  the  place  has  been  improved,  at  great  expense, 
for  a  residence,  by  the  erection  of  valuable  buildings  near 
the  spring;  that  the  city  has  purchased  an  adjoining  tract, 
which  it  is  about  to  use  for  the  burial  of  the  dead ;  that 
the  surface  drainage  of  a  portion  of  the  proposed  cemetery 
grounds  leads  into  Hazelett 9s  spring ;  that  there  are  also 
subterraneous  streams  passing  through  fissures  of  rock 
and  otherwise  in  the  cemetery,  which,  as  Hazelett  be- 
lieves, discharge  themselves  into  his  spring ;  that  the  use 
of  the  city's  lands  for  burial  purposes  is  not  a  public  ne- 
cessity, and  will  destroy  the  use  of  the  spring,  and  greatly 
injure  the  value  of  the  plaintiff  'a  property.  The  com- 
plaint concludes  by  praying  a  temporary  injunction  until 
the  city  shall  pay  the  damages,  which  it  claims  will  be  ' 
$2,000,  and  for  general  relief. 
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Upon  this  complaint  the  Circuit  Court  granted  a  tem- 
porary injunction,  from  which  the  city  appeals. 

All  that  is  alleged  in  the  complaint  about  the  surface 
drainage  may  be  laid  out  of  the  case,  as  it  does  not  In 
any  manner  affect  the  question  involved.  The  interment 
of  the  dead,  in  the  manner  practiced  in  this  country, 
can  not  change  the  character  of  that  drainage  so  as  to 
injure  the  plaintiff's  spring.  But  the  streams  which 
pass  beneath  the  surface,  and  constitute  the  sources  of 
supply  of  the  spring,  as  is  supposed,  (for  this  is  not  posi- 
tively alleged  or  known,)  will  be  rendered  impure,  and 
thus  the  use  of  the  spring  be  destroyed.  Is  this  such  an 
injury  to  any  right  of  the  plaintiff  as  the  law  will  inter- 
pose to  prevent  by  injunction  ? 

The  rights  of  riparian  ownera,  relating  to  streams  pass- 
ing upon  the  earth's  surface,  are  well  understood  and  set- 
tled. They  are  often  the  subject  of  litigation,  and  the 
law  relating  to  them  forms  a  familiar  branch  of  profes- 
sional learning.  Not  so,  however,  as  to  those  which  flow 
unseen  beneath  the  surface.  Their  courses,  and  even 
their  existence,  are  often  unknown,  until  accident  discovers 
them.  The  geologist  has  no  knowledge  which  enables 
him  to  trace  their  channels.  They  can,  as  a  general 
thing,  be  definitely  ascertained  only  by  excavation.  Until 
the  appearance  of  Mr.  Washburris  recent  and  valuable 
work  pn  Easements  and  Servitudes,  no  text  writer  had, 
to  our  knowledge,  given  the  subject  of  sub-surface  streams 
any  satisfactory  consideration. 

It  is  quite  evident,  on  account  of  the  difference  be- 
tween the  two  things,  that  the  rules  of  law  applicable  to 
streams  upon  the  surface  ought  not  to  be  applied  to  those 
which,  unseen  and  unknown,  flow  beneath.  As  to  the  first, 
inasmuch  as  their  course  and  character  are  open  to  view, 
each  proprietor  can  so  use  his  property,  for  the  purposes  of 
tillage,  or  manufactures,  or  embellishment,  or  any  other  use- 
ful end,  as  will  not  interfere  with  the  comfort  or  convenience, 
or  any  of  the  correlative  rights  of  proprietors  above  or 
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below ;  but,  as  to  the  last,  excavations  for  building,  or  for 
working  mines,  or  for  securing  water  for  domestic  uses  by 
wells,  may  be  found,  after  large  expenses  have  been  in- 
curred, to  cut  off  the  supplies  of  a  conterminous  proprietor's 
well  or  spring,  involving  liability  for  injury  that  could 
not  be  foreseen,  and  the  necessity  of  abandoning  enter- 
prises the  most  laudable,  which  have  been  undertaken  in- 
nocently, and  produced  heavy  outlays  before  any  injury  to 
others  could  have  been  anticipated:  The  case  at  bar  may 
furnish  a  strong  illustration.  Should  this  injunction  be 
sustained,  it  is  quite  possible,  and  not  very  improbable, 
that  the  city  of  Greencastle  will  be  restrained  from 
making  a  use  of  its  own  property,  upon  the  mere  con- 
jecture that  such  use  will  injure  Hazdettj  when  in  fact  it 
will  not.  Such  is  the  nature  of  the  subject,  that  no  cer- 
tain knowledge  exists  as  to  whether  he  would  be  injured 
or  not.  He  is  not  positive  about  it  in  his  complaint,  be- 
cause indeed  he  could  not  be.  It  is  mere  matter  of 
opinion.  Intelligent  and  reputable  citizens,  whose  affi- 
davits were  read  upon  the  application,  differ  upon  the 
question.  A  geologist,  who  is  a  professor  of  natural 
science  in  Asbury  University,  thinks  that  much  of  the 
cemetery  grounds  are  so  situated  that  streams  beneath  the 
surface  flow,  not  toward,  but  away  from,  the  plaintiff's 
spring.  But  we  do  not  decide  this  case  upon  any  inclina- 
tion to  approve  either  of  these  differing  opinions;  the  cir- 
cumstances are  alluded  to  only  to  show  that  the  subject  is 
of  such  a  nature  that  the  law  regulating  rights  in  surface 
streams  ought  not  to  be  held  applicable  to  it. 

It  seems  to  result,  from  this  view  of  the  matter,  in  the 
light  of  just  principle  and  sound  public  policy,  without  re- 
gard to  authority,  that  it  would  probably  be  also  impossible 
to  establish  correlative  rights  in  a  subterraneous  stream, 
the  situation  of  which  is  not  known,  by  any  system  of 
rules  which  the  law-making  power  could  devise,  without 
doing  injustice  or  creating  great  embarrassment  in  the 
use  of  property.    We  have  no  knowledge  that  it  has  ever 


NOVEMBER  TERM,  1864.  189 

The  City  of  Greenceatle  v.  Haieleti. 

been  attempted,  and  doubtless  it  has  not  been  for  that 
reason. 

But  we  are  not  altogether  without  authority  upon  the 
question  before  us.  This  court,  in  N.  A.  $  S.  JR.  B.  Co. 
v.  Peterson,  14  Ind.  112,  decided  that  if  a  railroad  com- 
pany,  in  excavating  to  make  the  grade  of  its  road,  where 
it  has  the  right  tx?  make  it,  drain  the  well  of  an  adjoin- 
ing proprietor,  it  is  damnum  absque  injuria,  and  no  action 
will  lie.  It  was  so  held  upon  the  authority  of  Acton  v. 
BlunddL,  12  M.  &  W.  324;  Greenleafv.  Francis,  18  Pick. 
117;  Booth  v.  Driscoll,  20  Conn.  538;  and  Chatfidd  v. 
Wilson,  28  Yt.  49.  These  cases  are  to  the  point,  and  are 
put  upon  the  ground  that  the  question  is  not  to  be  de- 
termined by  the  law  applicable  to  rivers  and  flowing 
streams;  but  falls  within  that  principle  which  gives  to  the 
owner  of  the  land  whatever  is  found  below  the  surface, 
whether  rock,  or  minerals,  or  earth,  or  water ;  and  that  he 
may  dig  and  apply  to  his  own  use  whatever  he  finds  there, 
because  it  is  his  absolute  property.  To  the  same  effect 
are  Ellis  v.  Duncan,  21  Barb.  230 ;  Parker  v-  Boston  and 
Maine  B.  B.,  3  Cush.  107;  Harwood  v.  Benton,  32  Vt.  737; 
Brown  v.  Illius,  25  Conn.  583. 

This  doctrine  is  applicable  to  the  case  at  bar,  and  must 
determine  it  against  the  action  of  the  court  below,  unless 
the  appellant,  being  an  incorporated  city,  instead  of  b, 
natural  person,  does  not  possess  the  same  rights  which 
an  ordinary  owner  might  exercise.  But  this  fact,  in  view 
of  the  power  which  the  legislature  has  given  to  such  cor- 
porations, makes  the  case  still  clearer,  and  indeed  furnishes 
of  itself  a  conclusive  reason  against  the  injunction. 

The  city  has  complete  authority  to  establish  cemeteries. 
1  GL  &  H.  224.  This  implies  a  discretion  to  judge  of 
their  necessity,  and  to  select  their  location;  for  without 
this  discretion  the  authority  could  not  be  exercised. 
Though  there  is  an  averment  in  the  complaint,  that  this 
cemetery  is  not  a  public  necessity,  yet  we  can  not  look 
into  that  question  in  this  case.    It  was  a  question  for  the 
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city  to  determine,  and  no  power  is  conferred  upon  this 
court  to  review  their  decision,  where  no  question  is  raised 
as  to  the  good  faith  with  which  it  was  made.  This  court 
has  heretofore  so  held,  in  a  case  involving  the  same  prin- 
ciple. Macy  v.  Indianapolis,  17  Ind.  267.  We  must 
regard  the  cemetery,  then,  as  lawfully  established.  The 
plaintiff  claims  that  he  will  be  consequently  injured 
thereby.  If  this  were  conceded,  he  would  yet  have  no 
case,  for  the  legislature  has  not  provided  any  remedy  for 
that  injury,  and  was  not  bound  by  the  constitution  to  do 
so.  It  is  not  a  taking  of  private  property  for  public  use. 
Macy  v.  Indianapolis,  supra,  and  cases  there  cited.  City 
of  Vincennes  v.  Richards,  at  this  term. 

The  interlocutory  order,  granting  a  temporary  injunc- 
tion, is  reversed,  with  costs.    Cause  remanded. 

Addison  Daggy,  for  appellant. 
I).  JE.  Williamson,  for  appellee. 


Norms  v.  Dodge's  Administrator. 

Practice. — A  cause  which  is  at  issue  need  not  be  called  until  the  day  set  for 
its  trial,  unless  the  issues  are  opened,  or  some  interlocutory  order  is  to  be 
taken. 

Default. — Where  a  cause  is  at  issue,  the  party  can  not  be  defaulted  until  the 
day  set  for  trial,  unless  upon  the  failure  to  discharge  some  rule  or  order. 

Continuance — Costs. — When  a  party  was  defaulted  before  the  day  set  for 
trial  of  the  cause,  and  failed  to  move  to  set  aside  the  default  till  the  last 
day  of  the  term,  he  should  pay  the  costs  of  the  continuance  caused  by  his 
negligence. 

Implied  Promise. — The  law  does  not  imply  a  promise  on  the  part  of  a  neigh- 
bor or  friend,  who  assists  in  giving  decent  sepulture  to  the  dead,  to  pay  for 
such  articles  as  are  required  for  the  purpose,  simply  because  he  calls  for 
them  of  parties  who  hare  full  information  of  the  circumstances  which 
require  them. 
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Evxdekcb. — In  a  suit  against  tins  father  for  the  coffin  of  his  son,  who  was  an 
adult,  and  had  a  family  of  his  own,  it  was  improper  to  introduce  evidence 
of  the  pecuniary  condition  of  the  deceased. 

APPEAL  from  the  Floyd  Circuit  Court. 

Frazer,  J. — Suit  by  Norris  against  the  intestate,  in  his 
lifetime  before  a  justice,  for  the  price  of  a  coffin  for  the    ' 
intestate's  son,  appeal  to  the  Circuit  Court,  when  the  de- 
fendant had  judgment,  from  which  the  plaintiff  appeals. 

In  the  Circuit  Court,  on  the  second  day  of  the  term  at 
which  the  cause  was  first  for  trial,  the  defendant,  in  his  ab- 
sence, was  defaulted,  and,  as  proof,  judgment  was  taken 
against  him  for  the  claim,  $12  and  costs.  On  the  twelfth 
and  last  day  of  the  term,  the  defendant  moved  to  set  aside 
the  default  and  judgment,  showing  by  affidavit  a  mprit^  ^  ^ 
orious  defense,  and  that  he  and  his  attorney  had^enrihi-^'1*  '  ' 
formed  by  the  clerk,  and  believed  that  the  cause  $gx$S.  not 
be  called  until  the  fifth  day  of  the  term.  The  motion 
continued  until  the  next  term,  and  the  plaintiff  orf 
be  notified;  at  the  next  term  it  was  granted,  and  thl 
tiff  adjudged  to  pay  all  costs  occasioned  by  the  ju< 
by  default. 

The  questions  presented  for  our  consideration  are:  1. 
Did  the  court  err  in  setting  aside  the  judgment  by  default? 
2.  Did  it  err  in  charging  the  costs  occasioned  by  that  judg- 
ment to  the  plaintiff?  3.  "Was  the  last  finding  supported 
by  the  evidence?  4.  Did  the  court  improperly  exclude 
evidence? 

1.  The  statute  requires  the  causes  to  be  placed  on  the 
issue  docket,  so  that  as  many  shall  be  set  for  each  day  as 
will,  in  the  clerk",  opinion,  be  di.po«d  of,  and  they  L* 
be  called  for  trial  in  their  order  on  the  docket.  2  G.  k  H. 
216,  sec.  359.  But  they  may  all  be  called  for  issues  on  the 
second  day  of  the  term.  Sec.  69.  It  follows  from  these 
enactments  that  a  cause  which  is  at  issue  need  not  be  called 
at  all  until  the  day  set  for  its  trial,  unless  the  issues  are 
opened,  or  some  interlocutory  order  is  to  be  taken ;  and 
that,  where  a  cause  is  at  issue,  the  party  can  not  be 
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defaulted  until  the  day  for  trial,  unless  upon  failure  to  dis- 
charge some  rule  or  order  which  may  be  entered  in  the 
mean  time.  We  may,  and  perhaps  ought  to,  infer  from  the 
showing  that  the  cause  was  docketed  for  the  fifth  day,  and 
being  an  appeal  from  a  justice,  it  was  at  issue.  Kb  order 
or  rule  had  been  taken  against  the  defendant.  The  default 
was  therefore  improperly  taken,  and  the  court  did  right  in 
setting  it  aside. 

2.  If  the  defendant  had  appeared  on  the  day  for  which 
the  cause  was  docketed,  he  might  have  had  the  default  set 
aside,  without  any  showing  and  without  delay;  for  the 
plaintiff  would  have  needed  no  notice,  being  still  in  court. 
A  trial  might  then  have  been  had  immediately,  and  costs 
saved ;  but  the  party  waited  until  the  very  last  day  of  the 
term,  and  by  his  delay  made  a  continuance  necessary,  and 
thus  multiplied  the  costs.  We  can  not  perceive  why  the 
plaintiff  should  be  made  to  pay  for  the  consequences  of 
the  defendant's  negligence.  Slow  as  we  should  be  to 
disturb  the  action  of  the  Circuit  Court,  in  a  matter  which 
ought,  in  large  measure,  to  be  left  to  its  discretion,  and  in- 
disposed as  we  should  also  be  to  encourage  the  bringing 
here  of  cases  of  so  little  importance  as  this  one,  yet  we 
must  interpose  upon  this  question  of  costs.  Compelled  to 
pass  upon  the  question,  we  are  not  willing  to  make  a 
precedent  which  we  can  not  follow  in  more  important 
cases. 

3.  If  every  neighbor  or  friend  who  assists  in  giving  de- 
cent sepulture  to  the  dead,  by  performing  the  kind  offices 
required  by  the  occasion,  raises  an  implied  assumpsit  on 
his  part  to  pay  for  such  articles  as  are  required  for  the  pur- 
pose, simply  because  he  calls  for  them  of  parties  who  have 
full  information  of  the  circumstance  which  requires  them, 
then  clearly  the  finding  of  the  court  below  for  the  defend- 
ant was  against  evidence.  He  did  that;  and  he  was  the 
father  of  the  dead,  who  was  an  adult,  and  had  a  family  of 
his  own.  But  a  father  may  stand  upon  his  legal  rights, 
and  refuse  to  pay  the  funeral  expenses  of  a  son  who  is  no 
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longer  a  member  of  his  family.  This  father  chose  to  do 
so,  and  to  maintain  his  position  as  a  witness  under  oath. 
We  do  not  think  that  a  promise  to  pay  can  be  implied  from 
the  circumstances  named.  Such  a  doctrine  would  be 
against  humanity,  decency,  and  public  policy.  It  is  easy 
for  the  person  called  upon  to  supply  the  necessary  articles 
for  a  funeral  to  decline,  unless  some  responsible  person 
will  expressly  undertake  to  pay.  "We  see  no  reason  to  dis- 
turb the  finding. 

4.  The  court  below  refused  to  admit  evidence  of  the  in- 
solvency of  the  man  for  whose  burial  the  coffin  was  fur- 
nished. This  was  right.  There  was  nothing  in  the  case 
rendering  it  proper  to  ascertain  the  pecuniary  condition 
of  the  deceased. 

The  judgment  against  the  appellant  for  the  costs  occa- 
sioned by  the  judgment  by  default  is  reversed,  with  half 
costs  here;  in  all  things  else  the  judgmeut  below  is 
affirmed;  cause  remanded,  with  directions  to  the  court 
below  to  render  judgment  against  the  appellee  for  all 
costs  in  the  cause,  at  the  October  term  thereof,  1861,  except 
the  costs  of  entering  and  taking  the  judgment  by  default. 

John  H.  Stoteenberg  and  Thomas  M.  Brown,  for  appellant. 


Sharum  v.  Padgett. 

Costs. — Where  it  does  not  appear  from  the  evidence  who  made  the  costs 
complained  of,  the  judgment  of  the  lower  court  that  the  defendant  should 
pay  all  the  costs,  including  those  before  a  commissioner  to  whom  the  case 
was  referred  against  his  consent,  will  not  be  interfered  with. 

APPEAL  from  the  Davies  Common  Pleas. 
Fkazbb,  J. — Application  for  the  retaxation  of  costs. 
In  a  suit  by  the   appellee  against  the  appellant,  the 
court  below,  of  its  own  motion,  over  the  appellant's  objec- 
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tion,  and  while  he  was  urging  an  immediate  trial  by 
jury,  referred  the  cause  to  a  commissioner  to  take  proofs. 
The  commissioner  never  reported.  A  continuance  re- 
sulted from  the  reference,  and  some  costs  were  made  be- 
fore the  commissioner.  There  was  a  final  judgment 
against  the  appellant  for  damages  and  costs.  The  appel- 
lant claims  that  the  costs  occasioned  by  the  continuance, 
and  those  made  before  the  commissioner,  ought  to  be 
taxed  to  the  appellee,  on  the  ground  that  the  court  had 
no  authority  to  order  the  reference  without  consent  of 
parties.    This  the  court  below  refused  to  do. 

It  does  not  appear  from  the  evidence  who  made  the 
costs  complained  of.  If  they  were  the  appellant's  own 
costs,  it  would  not  be  just  to  tax  them  to  his  adversary, 
who  had  no  agency  in  procuring  the  action  of  the  court 
which  produced  them.  In  this  view  the  question  is  dis- 
posed of,  without  expressing  any  opinion  as  to  the  refer- 
ence. 

The  judgment  is  affirmed,  with  costs, 

«/".  W.  Burton,  for  appellant. 


Sourse  and  Others  v.  Marshall. 

Parties. — Where  one  party  brings  a  suit,  under  section  19  of  the  code,  for 
the  benefit  of  many  having  a  common  interest,  but  too  numerous  to  be 
brought  before  the  court,  it  is  sufficient  if  they  are  described  with  as  much 
certainty  as  the  nature  of  the  controversy  will  admit,  and  not  necessary 
that  they  should  be  designated  as  an  association  or  class. 

Demurrer — General  Denial. — A  party  can  not  complain  that  a  demurrer 
was  sustained  to  a  paragraph  of  his  answer  which  amounted  only  to  a 
general  denial,  when  he  had  the  benefit  of  the  general  denial  on  the  trial. 

Evidence. — The  rule  that  you  can  not  vary  by  verbal  testimony  a  written 
contract,  does  not  apply  to  a  written  offer  to  make  a  gift, 

Same.— Where  a  party  signed  a  written  agreement,  which  was  put  in  evidence, 
to  pay  the  trustees  of  the  West  Union  Baptist  Church  $10,  for  the  purpose 
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of  erecting  a  meeting-house  on  ground  now  owned  by  them,  it  was  held 
error  afterward  to  permit  him  to  testify  that  when  he  subscribed  he  under- 
stood it  to  be  a  free  church. 


APPEAL  from  the  Huntington  Circuit  Court. 

Gregory,  J. — This  was  a  suit  brought  by  Marshall,  the 
appellee,  to  reform  the  declaration  of  a  trust  in  a  deed 
made  by  one  John  Morgan  to  three  of  the  appellants, 
George  Sourse,  Isaac  Goodin,  and  Jacob  Sourse.  It  is 
averred  that  Morgan  originally  made  the  deed  to  these 
three  persons,  as  "  trustees  of  a  meeting-house  and  burying- 
ground  for  the  use  of  the  neighborhood  of  the  county  of  Hunt- 
ington" etc.  But  that,  by  the  collusion  of  the  appellants, 
said  deed  had  been  destroyed,  mutilated,  and  interlined, 
and  an  altered,  forged,  and  counterfeit  deed  put  on  record, 
which  reads,  as  to  the  point  in  dispute^  as  follows :  "  Trus- 
tees of  a  Baptist  meeting-house,  not  debarring  other  orders 
from  the  use  of  the  house  and  burying-ground,  for  the  use  of 
the  neighborhood  of  the  county  of  Huntington"  etc. 

The  appellants  filed  a  demurrer  to  the  complaint,  which 
was  overruled,  and  they  excepted. 

Two  objections  are  made  to  the  complaint.  The  first  is, 
that  there  is  a  want  of  proper  parties  plaintiffs. 

The  complaint  states  that  "Edward  Marshall,  who  has 
an  interest  in  common  with  persons  whom  it  would  be 
impracticable  to  bring  before  the  court,  on  account  of  their 
great  number,  and  who  sues  for  the  benefit  of  the  whole, 
complains,"  etc.,  and  says,  "that  in  the  year  1849,  the 
plaintiff,  together  with  those  for  whom  he  sues,  were  living 
in  one  neighborhood,  remote  from  any  place  of  public 
worship,  and  the  said  several  persons  interested  herein 
were  in  doctrines  and  mode  of  worship  attached  to  numer- 
ous sects  of  the  Christian  church,  no  one  of  which  were 
either  able  to  build  a  church  edifice,  or  supply  it  with  a 
respectable  number  of  worshipers,  and  being  desirous  to 
attend  to  the  religious  rites  in  which  they  had  been  edu- 
cated, proposed  and  agreed,"  etc. 

It  is  claimed  that  those  for  whose  benefit  the  action  is 
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brought  most  be  in  some  way  designated  as  an  association 
or  class,  a  community,  or  in  some  other  way,  so  that  the 
defendants  may  know  the  nature  of  their  adversaries'  claim, 
and  whether  to  admit  or  deny  the  same.  We  think  this 
objection  is  not  well  taken ;  here  the  persons  for  whom  the 
plaintiff  sues  are  described  with  as  much  certainty  as  the 
nature  of  the  controversy  will  admit,  and  the  defendants 
need  not  be  at  a  loss  to  know  who  they  are  called  on  to 
answer.  See  section  19  of  the  code,  2  G.  &  H.  47 ;  Van 
Santvoord's  Pleading,  89. 

The  other  objection  is,  that  the  defendants,  Simon  P. 
Sourse  and  Peter  L.  Bonewitz,  are  improperly  made  parties. 
This  objection  is  answered  by  the  complaint.  The  charge 
is  against  all  the  defendants,  that  by  collusion  the  deed  in 
question  was  altered,  etc.  It  is  claimed  that  the  Circuit 
Court  erred  in  sustaining  a  demurrer  to  the  second  para- 
graph of  the  answer  filed  to  the  complaint.  That  para- 
graph amounts  to  the  general  denial,  and  as  the  appellants 
had  the  benefit  of  that  on  the  trial,  there  is  no  error  in 
sustaining  the  demurrer  of  which  they  can  complain. 

This  action  was  tried  in  the  court  below  on  the  12th  of 
September,  1860,  before  the  act,  in  relation  to  witnesses,  etc., 
of  March  11, 1861,  was  in  force. 

On  the  trial  Jacob  F.  Sourse  was  offered  as  a  witness  for 
his  co-defendants,  and  excluded  by  the  court  below  on  the 
ground  that  he  was  a  party  to  the  suit,  and  interested  in 
the  event  thereof.  From  the  nature  of  the  controversy 
this  must  have  been  the  case,  and  the  court  did  right  in 
excluding  the  witness;  but  this  point  is  unimportant,  as 
under  our  present  statute  parties  to  such  a  suit  as  the  one 
at  bar  are  competent  witnesses. 

The  deed  in  this  case  bears  date  the  5th  day  of  Junry 
1849.  On  the  trial,  the  appellants  put  in  evidence  the 
following  letter: 

"  Union  County,  Indiana,  October  4, 1848. 

u  Messrs.  Jacob  Sourse,  Isaac  Ghodwin,  and  George  Sourse — 
Sirs:    By  request,  I  drop  you  a  few  lines  respecting 
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the  lot  of  ground  you  have  selected  for  the  use  of  erect- 
ing a  meeting-house  on,  and  for  a  burying-ground.  I 
must,  with  some  reluctance,  give  you  the  grant;  but  I 
would  wish  you  to  lay  it  off  so  as  to  make  the  east  line 
run  north  and  south,  making  the  north  end  wider,  so  as 
to  make  the  corners  of  the  lot  square.  It  would  look 
better,  and  be  more  convenient  not  to  run  more  than 
sixteen  rods  with  the  state  road,  and  you  will  have  to 
have  it  surveyed,  so  as  to  establish  some  point  for  making 
a  deed.  You  wished  me  to  state  on  what  conditions 
you  could  occupy  said  ground: 

First,  by  defraying  all  expenses  of  a  deed.  Second,  by 
giving  all  persons  the  privilege  of  aiding  in  improving 
the  said  lot;  but  you,  as  the  regular  Baptist,  to  have 
the  right  to  improve  and  keep  in  repair  said  lot,  and  the 
preference  of  establishing  your  stated  meetings  also;  so 
as  not  to  interfere  with  one  another.  Third,  and  lastly, 
the  burying-ground  to  be  free  for  all  that  may  make  use 
of  it  for  the  same.  Respectfully  yours, 

John  Morgan. 

"  If  you  accept  of  this  offer,  you  can  send  me  a  plat  of 
the  survey,  and  I  will  make  you  a  deed." 

After  this  letter  was  put  in  evidence  Morgan,  over  the 
objection  of  the  appellants,  testified  as  follows:  "I  deeded 
the  land  in  question,  to  George  Sourse,  Isaac  Goodwin, 
and  Jacob  Sourse,  upon  the  condition,  and  with  the 
understanding,  that  it  was  to  be  a  free  church/'  This 
does  not  come  within  the  principle  that  you  can  not  con- 
tradict or  vary  the  terms  of  a  written  contract,  by  parol 
testimony. 

The  letter  was  only  an  offer  to  make  a  gift ;  it  was  in 
no  sense  a  contract.  It  was  in  the  power  of  Morgan,  the 
next  day  after  writing  this  letter,  to  change  his  purpose, 
and  the  appellants  would  have  been  remediless. 

The  appellants  put  in  evidence,  in  the  progress  of  the 
trial,  the  following  written  agreement:  "We,  the  under- 
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signed  agree  to  pay  the  trustees  of  the  West  Union  Bap- 
tist Church,  for  the  purpose  of  erecting  a  meeting-house 
on  the  lot  of  ground  now  owned  and  held  by  them  in 
Salamony  township,  in  Huntington  county,  Indiana,  the 
sum  or  sums  annexed  to  our  names  respectively,  at  such 
times  as  may  be  demanded,  and  in  such  material  as  may 
be  subscribed." 

(Signed,)  amongst  others,  "James  Taylor,  $10,  lumber 
or  sawing." 

And  after  this  contract  was  introduced  in  evidence,  Tay- 
lor was,  over  the  objection  of  the  appellants,  allowed  to  tes- 
tify as  follows:  Question — "With  what  understanding,  as 
to  the  character  of  the  church  to  be  built,  did  you  subscribe 
to  it?"    Answer — "  I  understood  it  to  be  a  free  church." 

Taylor's  contract  was  to  pay  $10  to  the  trustees  of  the 
West  Union  Baptist  Churchy  for  the  purpose  of  erecting  a 
meeting-house  on  the  lot  of  ground  then  owned  and  held  by 
them. 

A  free  church,  erected  on  land  owned  and  held  by  the 
trustees  of  the  West  Union  Baptist  Church,  would  be  a 
clear  contradiction  in  terms;  and  this  comes  within  the 
rule  that  you  can  not  contradict  or  vary  the  terms  of  a 
written  contract  by  parol  testimony.  And  for  this  error 
the  judgment  must  be  reversed. 

The  judgment  is  reversed ;  cause  remanded  to  said  court, 
with  directions  to  grant  a  new  trial,  and  for  further  pro- 
ceedings.    Costs  here. 

D.  0.  Daily  and  J.  B.  Slack ,  for  appellants. 


Bragg  and  Another  v.  Bamberger  and  Others. 

Warranty — Conditions. — A  sold  a  machine  to  2?,  with  warranty  that  it 
should  be  a  good  reaping  and  mowing  machine,  and  with  the  express  con- 
dition that  if  it  did  not  fill  the  warranty,  notice  should  be  given  to  the 
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agent  of  A,  and  a  trial  had  in  his  presence;  and  that  the  use  of  the  ma* 

chine  daring  harrest,  continually  or  at  intervals,  should  be  conclusive 

evidence  that  the  warranty  was  waived. 
Held,  that  it  is  sufficient,  in  seeking  to  recover  on  such  a  contract,  to  aver 

compliance  by  the  plaintiff  with  the  terms  of  the  warranty,  or  a  waiver 

ef  the  warranty  by  the  defendants. 
Aobuct. — The  authority  of  an  agent,   appointed  for  a  special  purpose, 

ceases  when  that  purpose  is  accomplished. 

APPEAL  from  the  Randolph  Common  Pleas. 
Ray,  Ch.  J. — Bamberger,  Wright  ft  Co.  brought  an  ac- 
tion against  Bragg  ft  Clark  upon  the  following  agreement : 

"  Messrs.  Bamberger,  Wright  ft  Co.,  Dayton,  Ohio — You 
will  please  forward  to  me  one  of  your  combined  reapers 
and  mowers,  to  be  shipped  by  the  15th  day  of  June,  1862, 
directed  to  Bragg  ft  Clark,  at   Union  City,  in ,  the  county 

of  Randolph  and  state  of  Indiana,  in  care  of . 

At  the  arrival  of  the  machine  at  the  above-named  place,  I 
agree  to  receive  it  immediately,  pay  freight  and  charges, 
and  test  it  at  commencement  of  harvest,  and  if  found  to 
work  as  per  your  warranty,  (printed  below,)  I  agree  to 
pay  you,  or  your  authorized  agent,  $145. 

"January  1, 1863.  Peter  B.  Bragg, 

Smith  Clark." 

The  warranty  was  in  these  words : 

"  Whereas  Bragg  ft  Clark  have  given  us  their  order  for 
one  Ohio  Chief  Reaper  and  Mower  Combined,  we  hereby 
agree,  in  consideration  of  said  order,  and  of  the  faithful 
performance  of  the  agreements  contained  therein,  to  war- 
rant said  machine  to  be  a  good  reaping  and  mowing  ma- 
chine, of  light  draft,  and  easily  handled ;  that  it  is  well 
made,  of  good  material,  and  with  proper  usage  it  shall 
prove  a  good,  serviceable  machine.  It  is  an  express  con- 
dition of  this  warranty  that  the  directions  given  for  set- 
ting up  and  working  said  machine  shall  be  carefully  fol- 
lowed; and  if,  upon  a  fair  trial,  it  fails  to  work  as  above, 
the  said  Bragg  ft  Clark  agree  to  give  immediate  notice  to 
our  agent  from  whom  it  was  purchased,  or  to  us  at  Dayton, 
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and  again  try  the  machine  in  his  presence  or  cars,  and 
if  it  still  fails  in  filling  the  above  warranty,  be  agrees 
to  return  the  machine  to  our  agent  at  the  place  named  in 
the  order,  or  to  us  at  Dayton. 

"  But  the  use  of  a  machine  during  harvest,  continually 
or  at  intervals,  shall  be  conclusive  evidence  that  the  war- 
ranty is  waived  and  the  machine  accepted.  No  agent  is 
authorized  to  make  any  representations  or  warranty  be- 
yond the  terms  of  the  above  contract. 

"Jf.  Parker ',  Agent.  Bambergee,  Wright  &  Co." 

The  plaintiffs  aver  that  they  shipped  the  machine  as 
ordered,  and  that  defendants  received  and  used  the  same 
during  the  then  following  harvest,  continually  and  at  inter- 
vals, and  gave  no  notice,  and  did  not  return  the  same  to 
plaintiffs  or  their  agent  at  either  of  the  places  designated, 
but  have  failed  to  pay  therefor,  etc. 

The  defendants  insist  that  the  complaint  is  defective  in 
not  averring  that  the  machine  corresponded  with  the  war- 
ranty. This  objection  is  not  well  taken.  It  is  sufficient, 
in  seeking  a  recovery  under  such  a  contract,  to  aver  com- 
pliance by  the  plaintiffs  with  the  terms  of  the  warranty, 
or  a  waiver  of  the  warranty  by  the  defendants.  In  this 
case  the  facts  which,  by  the  terms  of  the  contract,  are  to 
be  received  as  conclusive  evidence  of  such  waiver  on  the 
part  of  the  defendants,  are  expressly  charged. 

The  defendants  answered  that  said  machine  did  not 
correspond  with  the  warranty;  that  on  a  trial,  at  which 
the  agent  of  the  plaintiffs  waa  present,  it  failed,  and  that 
the  contract  was  thereupon  so  changed  and  modified  as 
to  release  the  defendants  from  performance  of  so  much 
thereof  as  required  the  return  of  said  machine  to  the 
plaintiff's  agent  at  Union  City,  or  to  the  plaintiffs  at  Day- 
tony  but  the  same  might  be  kept  upon  the  farm  of  one  of 
the  defendants. 

To  sustain  this  issue  evidence  was  introduced  which, 
had  it  not  been  controverted,  would  have  established  the 
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fact,  that  the  agent  employed  by  the  plaintiffs  for  the  sale 
of  said  machine  had,  upon  the  trial  of  the  same,  made 
each  statements  to  defendants.  It  is  not,  however,  at- 
tempted to  show  any  authority  in  the  agent  beyond  that 
contained  in  the  written  contract.  He  was  appointed  for  a 
special  purpose,  and  that  purpose  had  been  accomplished, 
and  his  power  as  agent  was  ended.  It  was  provided, 
however,  in  the  contract,  that  a  delivery,  at  Union  City,  to 
him  of  the  machine,  if  it  did  not  prove  equal  to  the  war- 
ranty, should  be  sufficient  to  discharge  the  defendants. 
But  it  was  expressly  therein  stated  that  the  agent  was 
not  authorized  to  make  any  representations  or  stipula- 
tions beyond  the  terms  of  the  written  contract.  The  de- 
fendants therefore  had  full  notice  that  the  contract  was 
to  control  the  action  of  the  parties  to  it ;  and  if  they  re- 
lied upon  the  statements  of  the  agent,  they  did  so  at  their 
peril.  The  agent  could  make  no  "  representations  beyond 
the  terms  of  the  contract."  The  contract  in  terms  required 
the  delivery  at  a  specified  point,  and  the  agent  had  no . 
power  to  impose  the  obligation  upon  the  plaintiffi  to  ac- 
cept it  upon  the  farm  of  the  defendants.  The  clear  in- 
tent of  the  restriction  was  to  prevent  any  change  being 
made  by  any  agent  in  the  conditions  of  the  written  agree- 
ment. 

The  proof  offered  did  not  sustain  the  material  aver- 
ments in  the  answer,  and  the  finding  of  the  jury  in  favor 
of  the  plaintiffs  was  clearly  sustained  by  the  evidence  and 
the  law. 

Exceptions  were  taken  to  instructions  given,  and  to  the 
refusal  of  instructions  asked,  by  the  defendants.  The  in- 
structions given  would  have  been  more  applicable  to  the 
issue  had  they  been  less  favorable  to  the  defendants.  So 
Car  as  they  attempted  to  state  the  law,  they  did  it  cor- 
rectly ;  but  the  court  might  properly  have  informed  the 
jury  that  no  evidence  had  been  introduced  by  the  defend- 
ants excusing  the  return  of  the  machine  to  the  plaintiffs 
or  their  agent  at  the  place  stipulated. 
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The  instructions  asked  by  the  defendants  being  in  di- 
rect conflict  with  the  law  as  herein  stated,  were  properly 
refused  by  the  court. 

The  judgment  is  affirmed. 

James  Brown,  George  W.  Monks,  and  E.  L.  Watson,  for 
appellants. 
Jer.  Smith,  for  appellees. 


Smith  v.  Smith. 

Dbscint. — A  died  intestate  in  1859,  leaving  surviving  him  one  child,  the 
only  issue  of  his  first  marriage,  and  one  child,  the  only  issue  of  the  second 
marriage,  and  his  second  wife.  In  1860  the  wife  died  seized  of  whatever 
estate  she  took  in  the  land  by  her  husband's  death,  never  having  been 
married  again,  and  leaving  but  one  child  surviving. 

Held,  that  at  the  husband's  death  the  widow  took  one-third  of  the  land  mfc*- 
timple,  and  each  of  the  children  one-third;  and  at  the  widow's  death  her 
land  descended  to  her  own  child. 

Practice. — The  Supreme  Court  will  not  reverse  a  case  upon  questions  not 
raised  in  the  court  below. 

APPEAL  from  the  Pulaski  Circuit  Court. 

Frazer,  J. — This  was  an  agreed  case  to  determine  the 
respective  rights  and  interests  of  the  parties  in  certain 
lands. 

The  facte,  as  agreed  upon,  so  far  as  they  are  material  to 
the  question,  are  these:  William  H.  Smith,  deceased,  who 
was  the  father  of  the  parties,  half  sisters,  died  intestate, 
June  16, 1857,  seized  in  fee  of  the  lands;  leaving  surviving 
him  the  appellant,  who  was  the  only  issue  of  his  first 
marriage,  and  the  appellee,  who  was  the  only  issue  of  his 
second  marriage,  and  the  appellee's  mother,  his  second 
wife.  The  second  wife  died  intestate  in  January,  1860, 
seized  of  whatever  interest  she  took  in  the  land  by  her 
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husband's  death,  never  having  married  again,  and  leaving 
the  appellee,  her  only  child,  surviving. 

The  court  below  adjudged  one-third  of  the  land  to  be  in 
the  appellant,  and  the  remaining  two-thirds  in  the  appellee. 

The  appellant  claims  one  moiety  of  the  land. 

It  is  conceded,  in  argument,  as  we  understand,  that  on 
the  death  of  the  husband,  the  widow  took  one-third  of  the 
land  in  fee-simple,  and  each  of  these  parties  also  one-third. 
The  statute,  at  any  rate,  established  that  proposition.  1  GL 
k  H.  294,  sec.  17.  The  question  then  is,  who  inherits  the 
widow's  third  upon  her  death,  she  leaving  a  child  of  her 
own,  (the  appellee,)  and  another  child  of  the  same  father 
by  his  previous  marriage,  (the  appellant,)  surviving  her  ? 

It  seems  to  us  clear  that,  in  this  case,  the  lands  of  the 
widow  descend  to  her  own  child.  Here  the  widow  is  the 
ancestor,  and  there  is  no  fair  construction  of  our  statute  of 
descents  which  will  cast  any  portion  of  the  estate  upon 
those  not  of  her  blood.  The  sixth  section  of  the  act  is 
relied  upon,  which  is,  that  "  kindred  of  the  half  blood  shall 
inherit  equally  with  those  of  the  whole  blood ;  but  if  the 
estate  shall  have  come  to  the  intestate,  by  gift,  devise,  or 
descent,  from  any  ancestor,  those  only  who  are  of  the  blood 
of  such  ancestor  shall  inherit."  But  the  kindred  spoken 
of  in  this  section  must  be  kindred  of  the  person  last  seized ; 
in  this  case,  of  the  second  wife. 

Our  statute  of  descents  has  heretofore  been  remarked 
upon,  by  this  court,  as  being  somewhat  inharmonious;  and 
consequently  demanding  legislative  attention.  We  may 
be  excused  for  expressing  our  concurrence  in  this  observa- 
tion, though  the  case  before  us  is  free  from  doubt.  The 
eighteenth  section,  in  case  the  widow  had  subsequently  mar- 
ried, and  died  "  during  such  marriage,"  would,  in  express 
terms,  cast  the  descent  upon  the  appellee,  and  indicates 
the  intent  of  the  law,  in  a  case  like  the  present.  This 
section  was  intended,  in  such  a  case  as  it  mentions,  to  cut 
off  from  the  inheritance  her  subsequent  husband,  and  her 
children  by  any  marriage,  other  than  the  one  in  virtue  of 
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which  the  land  came  to  her ;  and  to  that  extent,  the  nature 
of  her  estate,  as  defined  in  the  seventeenth  section,  a  fee- 
simple  is  modified,  and  made  a  kind  of  estate  in  special 
tail.  Bat  why  limit  this  operation  of  the  eighteenth  sec- 
tion to  cases  in  which  she  shall  die  during  such  subsequent 
marriage? 

By  the  agreed  case  in  writing,  it  was  stipulated  that 
the  costs  should  be  borne  by  the  parties,  in  the  same  pro- 
portions as  their  rights  should  be  determined  to  be  in  the 
land.  But  judgment  was  rendered  against  the  appellant 
for  half  the  costs.  To  this  no  objection  was  made,  nor 
exception  taken  below,  but  it  is  assigned  for  error  here. 
This  court  has  so  often  decided  that  it  will  not  reverse  a 
case  on  questions  not  raised  in  the  court  below,  that  we 
think  we  ought  to  regard  that  point  of  practice  as  settled; 
and  we  do  not  therefore  examine  it.  The  cases  to  this 
effect  are  very  numerous,  and  a  few  of  them  may  be  found 
cited  in  Preston  v.  Sandford,  21  Ind.  156.  It  follows  that 
we  must  regard  any  just  objection  to  the  judgment  for 
costs  as  waived  in  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

D.  D.  Pratt  and  D.  P.  Baldwin,  for  appellant. 


Baker  v.  Gordon  and  Another. 

War. — The  state  of  war  may  exist  without  a  declaration  on  either  side. 
Page  208. 

Trial  bt  Jury. — The  provision  of  the  constitution  of  the  United  Statu  rela- 
tive to  trial  by  jury,  applies  only  to  the  federal  courts.    Page  209. 

Samr — Habeas  Corpus.— It  has  been  the  practice  in  this  state,  as  well  be- 
fore as  since  the  adoption  of  the  constitution,  to  try  the  issues  in  habtai 
eorput  oases  by  the  court  or  judge,  without  the  intervention  of  a  jury. 
Such  a  proceeding  is  not  a  oivil  case  within  the  meaning  of  section  20  of 
the  bill  of  rights.    Page  209. 
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APPEAL  from  the  Marion  Common  Pleas. 

Gbbgoby,  J. — On  the  petition  of  appellant,  supported  by 
her  affidavit,  a  writ  of  habeas  corpus  was  issued,  directed  to 
the  appellees,  commanding  them  to  have  the  body  of  John 
H.  Baker  forthwith  before  his  honor,  Charles  A.  Bay,  judge 
of  said  court,  and  show  cause  why  the  said  John  H.  Baker 
was  restrained  of  his  liberty,  etc. 

The  defendant  Coit  made  the  following  return : 

"  The  undersigned,  D.  iJ.  Coit,  one  of  the  respondents 
named  in  said  writ,  for  answer  thereto,  says  that  the  said 
respondent  was,  on  the  14th  day  of  May,  1861,  appointed 
to  the  office  of  first  lieutenant  in  the  Eleventh  Regiment 
of  Infantry  of  the  United  States  army,  and  was  afterward- 
to-wit :  on  the  15th  day  of  August,  1861— duly  commissioned 
and  qualified  as  such,  and  now  here  presents  said  commis- 
sion to  the  court;  that,  on  the  14th  day  of  January,  1862, 
this  respondent  was  acting,  in  pursnance  of  a  detail  and 
appointment  of  his  colonel  commanding  said  regiment,  as 
a  recruiting  officer  for  said  regiment  in  the  city  of  Indian- 
apolis, in  the  state  of  Indiana,  which  detail  and  order  is  now 
shown  to  the  court ;  that,  on  said  14th  day  of  January, 
1862,  the  said  John  H.  Baker  presented  himself  to  this  re- 
spondent to  be  enlisted  and  sworn  into  the  service  of  the 
United  States  of  America  as  a  private  of  said  Eleventh  Regi- 
ment of  Infantry.  And  having  been  duly  examined  by 
John  S.  Bobbs,  examining  surgeon  at  said  post,  agreeably 
to  the  army  regulations,  and  having  been  certified  by  said 
surgeon  to  be  free  from  all  bodily  defects  and  mental  in- 
firmity that  would,  in  any  wise,  disqualify  him  from  per- 
forming the  duties  of  a  soldier,  he,  the  said  John  H.  Baker, 
was  then  and  there  enlisted  by  this  respondent,  and  by  him 
sworn  into  the  service  of  the  United  States,  and  subscribed 
the  enlistment  paper  in  such  case  provided ;  and  this  re- 
spondent now  files  herewith  a  copy  of  Baid  enlistment 
paper,  and  makes  the  same  a  part  of  this  return.  And 
respondent  says  that,  at  the  time  of  the  enlisting  said 
Baker,  the  government  of  the  United  States  was  engaged 
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in  war,  and  that  it  was  a  time  of  war  and  not  a  time  of 
peace.  And  respondent  denies  that  he  ever  represented 
to  said  John  H.  Baker  that  he  was  or  would  be  entitled  to 
a  bounty  of  one  hundred  and  sixty  acres  of  land.  And 
respondent  Bays,  that  at  the  time  of  the  filing  of  said 
petition,  and  of  the  issuing  and  service  of  the  said  writ  of 
habeas  corpus,  the  said  John  H.  Baker  was  in  the  custody 
of  this  respondent  as  such  lieutenant  and  recruiting  officer, 
and  was  held  by  him,  as  he  lawfully  might  be,  to  service 
as  a  soldier  of  the  United  States,  in  pursuance  of  said  enlist- 
ment, and  the  laws  of  the  United  States  in  such  cases  made 
and  provided.  And  respondent  now  brings  the  body  of 
the  said  Baker  into  court  to  be  dealt  with  as  the  court 
may  direct." 

This  return  was  verified  by  the  affidavit  of  respondent, 
and  accompanied  with  the  papers  referred  to,  regular  on 
their  face. 

Gordon  filed  his  affidavit  that  he  was  a  migor  of  the 
Eleventh  Regiment  of  Infantry  of  the  United  States  army; 
that  he  was  not  acquainted  with,  and  never  to  his 
knowledge  saw,  Baker  prior  to  the  commencement  of  this 
proceeding,  etc. 

Some  proceedings  were  had  that  need  not  be  noticed. 
The  petitioner,  Sarah  Bakery  filed  a  reply  to  this  return  in 
three  paragraphs.  1.  The  general  denial.  2.  That,  at  the 
time  of  said  supposed  enlistment,  Baker  was  the  husband 
of  petitioner,  and  has  a  family  of  wife  and  three  children ; 
that  the  United  States,  at  the  time  of  said  supposed  enlist- 
ment, was  not  at  war,  but  was  then  in  a  state  of  peace.  3. 
That  Baker,  at  the  time  of  his  supposed  enlistment,  was 
ignorant  of  the  nature  of  the  service  to  be  rendered  by  him 
in  the  army  of  the  United  States,  and  respondent  knew  said 
fact;  and  that  respondent  willfully,  and  for  the  purpose  of 
inveigling  Baker,  failed  and  neglected  to  first  read  over  and 
explain  to  him  the  nature  of  the  service  before  he  signed 
the  supposed  enlistment,  the  length  of  the  term  of  service 
required  of  him,  and  the  pay,  clothing,  and  rations  which 
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he  would  be  entitled  to  as  a  recruit  in  the  United  States 
army,  etc. 

The  second  and  third  paragraphs  of  reply  were  sworn 
to  by  petitioner. 

The  appellees  demurred  to  the  second  and  third  para- 
graphs of  reply;  the  demurrers  were  sustained,  and  appel- 
lant excepted. 

The  petitioner  then  demanded  a  jury  to  try  the  issue  of 
fact,  which  was  refused  by  the  court,  and  she  excepted. 

There  are  two  questions  urged  by  counsel  in  this  court. 
The  first  arises  on  section  930  of  the  regulations  for  the 
army,  which  is,  that  "no  man,  having  a  wife  or  child,  shall 
be  enlisted,  in  time  of  peace,  without  special  authority 
obtained  from  the  adjutant-general's  office,  through  the 
superintendent/' 

It  is  urged  that  Congress  has  failed  and  refused  to  declare 
war;  therefore  it  is  a  time  of  peace  within  the  meaning  of 
this  regulation. 

The  Supreme  Court  of  the  United  States  have  settled 
this  question.  2  Black's  R.  635.  Mr.  Justice  Qrier,  in  de- 
livering the  opinion  of  the  court,  said:  "By  the  constitution, 
Congress  alone  has  the  power  to  declare  a  national  or  for- 
eign war.  It  can  not  declare  war  against  a  state  or  any 
number  of  states,  by  virtue  of  any  clause  in  the  constitu- 
tion. The  constitution  confers  on  the  President  the  whole 
executive  power.  He  is  bound  to  take  care  that  the  laws 
be  faithfully  executed;  he  is  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of 
the  several  states  when  called  into  the  actual  service  of 
the  United  States ;  he  has  no  power  to  initiate  or  declare  a 
war  either  against  a  foreign  nation  or  a  domestic  state. 
But  by  the  acts  of  Congress  of  February  28, 1795,  and  3d 
of  March,  1807,  he  is  authorized  to  call  out  the  militia,  and 
use  the  military  and  naval  forces  of  the  United  States,  in 
case  of  invasion  by  foreign  nations,  and  to  suppress  insur- 
rection against  the  government  of  £  state  or  of  the  United 
States. 
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"  If  a  war  be  made  by  invasion  of  a  foreign  nation,  the 
President  is  not  only  authorized  but  bound  to  resist  force 
by  force.  He  does  Apt  initiate  the  war,  but  is  bound  to 
accept  the  challenge  without  waiting  for  any  special  leg- 
islative authority.  And  whether  the  hostile  party  be  a 
foreign  invader,  or  states  organized  in  rebellion,  it  is  none 
the  less  a  war,  although  the  declaration  of  it  be  Unilateral.' 
Lord  Stowett  (1  Dodson,  247)  observes:  'It  is  not  the 
less  a  war  on  that  account,  for  war  may  exist  without  a 
declaration  on  either  side.  It  is  so  laid  down  by  the  best 
writers  on  the  law  of  nations.  A  declaration  of  war  by 
one  country  only  is  not  a  mere  challenge,  to  be  accepted 
or  refused  at  pleasure  by  the  other/  This  greatest  of 
civil  wars  was  not  gradually  developed  by  popular  com- 
motion, tumultuous  assemblies,  or  local  unorganized 
insurrections.  However  long  may  have  been  its  previous 
conception,  it  nevertheless  sprang  forth  suddenly  from 
the  parent  brain,  a  Minerva,  in  the  full  panoply  of  war. 
The  President  was  bound  to  meet  it  in  the  shape  it  pre- 
sented itself,  without  waiting  for  Congress  to  baptize  it 
with  a  name,  and  no  name  given  to  it  by  him  or  them 
could  change  the  fact. 

"As  soon  as  the  news  of  the  attack  on  Fort  Sumter, 
and  the  organization  of  a  government  by  the  seceding 
states,  assuming  to  act  as  belligerents,  could  become 
known  in  Europe — to-wit :  on  the  13th  of  May,  1861 — the 
Queen  of  England  issued  her  proclamation  of  neutrality, 
' recognizing  hostilities  as  existing  between  the  Govern- 
ment of  the  United  States  of  America,  and  certain  states 
styling  themselves  the  Confederate  States  of  America.9 
This  was  immediately  followed  by  similar  declarations 
or  silent  acquiescence  by  others.  If  it  were  necessary 
to  the  technical  existence  of  a  war  that  it  should  have 
a  legislative  sanction,  we  find  it  in  almost  every  act  passed 
at  the  extraordinary  session  of  the  legislature  of  1861, 
which  was  wholly  employed  in  enacting  laws  to  enable 
the  government  to  prosecute  the  war  with  vigor  and 
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efficiency.  And  finally,  in  1861,  we  find  Congress  <ex 
majore  cautela,  and  in  anticipation  of  such  astute  objec- 
tions, passed  an  act  *  approving,  legalizing,  and  making 
valid  all  the  acts,  proclamations,  and  orders  of  the  Pres- 
ident, etc.,  as  if  they  had  been  issued  and  done  under  the 
previous  express  authority  and  direction  of  the  Congress  of 
the  United  States.9 " 

The  highest  considerations  of  patriotism,  as  well  as  the 
soundest  principles  of  law,  alike  forbid  the  courts  of  the 
country  from  throwing  any  obstacles  unnecessarily  in  the 
way  of  the  government,  in  this  stupendous  struggle  for 
national  life. 

It  is  contended  that  the  petitioner  had  the  right  to  a 
trial  by  jury,  and  this  is  the  remaining  question  to  be 
considered. 

The  provision  in  the  constitution  of  the  United  States 
relative  to  trial  by  jury  applies  only  to  the  federal  courts. 
Ex  parte  Smith,  10  Wend.  449. 

Section  20  of  the  bill  of  rights  in  the  constitution  of 
this  state  is  as  follows :  "  In  all  civil  cases,  the  right  of  trial 
by  jury  shall  remain  inviolate." 

The  code,  2  G.  &  H.  318,  sec.  716,  provides  that  "writs 
of  habeas  corpus  may  be  granted  by  the  Supreme  Court, 
Circuit  Court,  or  Court  of  Common  Pleas,  or  by  any  judge 
of  either  court,  whether  in  term  or  vacation;  and,  upon  ap- 
plication, the  writ  shall  be  granted  without  dealy." 

Sec.  724,  2  G.  &  H.  319,  directs,  that  "  the  court  or 
judge  shall  proceed,  in  a  summary  way,  to  hear  and  de- 
termine the  cause,  and  if  no  legal  cause  be  shown  for 
the  restraint,  or  for  the  continuation  thereof,  6hall  dis- 
charge the  party." 

It  has  been  the  practice  in  this  state,  as  well  before  as 
since  the  adoption  of  our  constitution,  to  try  the  issues 
of  fact  in  habeas  corpus  cases  by  the  court  or  judge,  with- 
out a  jury.  Such  a  proceeding  is  not  a  civil  case  within 
the  meaning  of  section  20  of  the  bill  of  rights. 

Mr.  Sedgwick,  in  his  treatise  on   statutory  and  consti- 

Vol.  xxni.— 14 
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tutional  law,  states  the  rule  correctly.  He  says :  "  It  is  also 
to  be  understood  that  when  the  constitution  guarantees 
the  right  of  trial  by  jury,  it  does  not  mean  to  secure  that 
right  in  all  possible  instances,  but  only  in  those  cases  in 
which  it  existed  when  our  constitutions  were  framed." 

See,  also,  Hurd  on  Habeas  Corpus,  299-800. 

In  the  case  of  Dronberger  and  Others  v.  Reed,  11  Ind. 
420,  this  court  held,  that  this  constitutional  provision 
does  not  extend  to  cases  of  assessment  of  damages  for 
laying  out  and  repairing  highways. 

In  Ex  parte  Robinson,  3  Ind.  52,  this  court  held,  that  an 
attorney  at  law,  against  whom  charges  have  been  pre- 
ferred, under  the  statute,  for  mal  conduct  in  office,  is  not 
entitled  to  have  the  charges  tried  by  a  jury. 

The  habeas  corpus  act,  which  is  substantially  the  same 
as  all  previous  acts  on  this  subject,  by  providing  for  a 
hearing  before  a  judge  in  vacation,  shows  that  it  is  a  pro- 
ceeding not  embraced  in  this  clause  of  the  bill  of  rights; 
that  it  is  not  a  civil  case,  and  the  hearing  not  a  trial;  but, 
like  a  contested  election,  it  is  just  what  it  is  called,  "the 
writ  of  habeas  corpus"    See  French  v.  Lighty,  9  Ind.  745. 

Judgment  affirmed,  with  costs. 

Thos.  D.  and  jR.  L.  Walpole,  John  C.  Bufkin,  and  Solo- 
mon Blair,  for  appellant. 
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Evidence. — It  is  the  peculiar  province  of  the  jury  to  determine  questions  of 
value,  and  when  there  is  conflict  in  the  testimony,  the  Supreme  Court  will 
not  disturb  their  finding. 

APPEAL  from  the  Knox  Common  Pleas. 
-Elliott,  J. — Rusk  sued  Newell,  the  appellant,  to  recover 
the  value  of  a  stock  of  goods. 
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Issue,  trial,  verdict,  and  judgment  for  Rusk  for  $ 3,000. 
Newell  appeals. 

The  only  question  presented  in  the  case  is  the  alleged 
error  of  the  court  below  in  overruling  a  motion  for  a  new 
trial,  on  the  ground  that  the  damages  assessed  by  the  jury 
were  excessive.  The  evidence  is  all  in  the  record.  The 
appellant  insists  that  there  was  no  conflict  in  tbe  evidence 
involving  either  the  weight  of  evidence  or  credibility  of 
witnesses.  Rusk  purchased  the  stock  of  goods  of  one 
Pruittj  at  cost  and  carriage ;  an  invoice  was  made  of  the 
goods  amounting  to  near  $3,000.  The  appellant  claims 
that  the  plaintiff's  witnesses  testified  only  as  to  what 
the  goods  amounted  to  at  the  invoice  price,  not  as  to 
their  actual  value ;  while  the  defendant's  witnesses  testified 
as  to  their  actual  value,  all  fixing  it  at  about  $1,800.  That 
there  was,  therefore,  no  conflict  in  the  evidence,  and  the 
verdict  of  the  jury  should  have  been  for  not  exceeding 
$1,800 ;  that  the  assessment  by  the  jury  of  the  damages 
at  $3,000  was  therefore  excessive.  We  have  carefully 
examined  the  evidence,  and  find  that  at  least  two  of  the 
plaintiff's  witnesses  testified  that  the  invoice  price  was 
the  fair  value  of  the  goods.  There  was,  therefore,  a  con- 
flict in  the  evidence  as  to  the  value  of  the  goods.  It 
was  the  peculiar  province  of  the  jury  to  determine  the 
question  from  the  evidence,  and  we  can  not  disturb  their 
finding. 

Tbe  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs.  * 

Samuel  Judah,  for  appellant. 
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188    1871 
159    407, 

"23  gi5f  Mistaki. — Relief  will  be  granted  in  cases  of  mistake  in  written  instruments 
146    87|  only  when  there  is  a  plain  mistake,  clearly  made  out  by  satisfactory 

proofs.    Page  217. 

Same — Ionobance  or  Law. — A  mistake  or  ignorance  of  law  forms  no  ground 
of  relief  from  contracts  fairly  entered  into,  with  full  knowledge  of  the 
facts,  under  circumstances  raising  no  presumption  of  fraud,  imposition, 
or  undue  advantage  taken.    210. 

Evidence — Written  Instruments. — All  oral  negotiations  or  stipulations 
between  the  parties  which  preceded  or  accompanied  the  execution  of  a 
written  instrument,  are  to  be  regarded  as  merged  in  it,  and  it  is  to  be 
treated  as  the  exclusive  medium  of  ascertaining  the  contract  by  which 
the  parties  bound  themselves.    Page  217. 

APPEAL  from  the  Clinton  Common  Pleas. 

Gregory,  J. — This  case  has  been  in  this  court  before, 
but  from  some  oversight  was  not  reported.  After  the  pre- 
vious decision,  the  plaintiffs,  in  the  court  below,  filed  an 
amended  complaint,  in  which  they  averred  that  they 
entered  into  a  contract  with  appellants,  whereby  it  was 
agreed  that  they  were  to  furnish  and  deliver  to  plaintiffs 
immediately,  at  their  warehouse  at  Middlefork,  a  large 
amount  of  good  merchantable  white  wheat — to-wit :  four 
hundred  bushels  and  upward;  and  that,  on  the  delivery  of 
said  wheat,  appellees  were  to  advance  $416  in  money,  for 
which  appellants  were  to  give  their  note  due  one  day  after 
date.  And  it  was  further  agreed  that  appellants  should, 
after  such  delivery,  make  final  sale  of  said  wheat,  at  such 
time  as  they  might  elect,  #n  or  before  the  1st  day  of  June, 
1858 ;  but  if  they  should  fail  to  elect  a  prior  date,  said  sale 
was  to  be  considered  absolute  on  that  date.  And  it  was 
further  agreed,  by  said  parties,  that  whenever  such  sale 
was  finally  concluded  as  aforesaid,  they  would  have  a 
complete  settlement  of  the  whole  transaction,  and  appellees 
were  to  allow  the  market  price  at  Logansport  for  wheat  of 
the  quality  so  delivered  at  the  date  of  such  final  sale,  less 
ten  cents  per  bushel;  and  if  it  should  appear  that  the 
aggregate  price  of  the  wheat  amounted  to  or  exceeded  the 
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principal  and  interest  due  on  said  note  at  the  time  of  the 
settlement,  appellees  were  to  surrender  the  note,  and  pay 
the  overplus,  if  any,  in  money ;  but  if,  on  the  other  hand, 
the  price  of  said  wheat  as  aforesaid  should  fall  short  of 
the  amount  then  due  on  said  note,  appellants  were  to 
pay  such  deficit  in  discharge  of  said  note.  That,  in  pur- 
suance of  said  agreement,  appellees  advanced  to  appellants 
$416,  for  which  they  executed  their  note  as  aforesaid, 
waiving,  etc.;  a  copy  of  which  is  filed.  And  appellants 
delivered  to  them  four  hundred  and  nineteen  and  thirteen 
sixtieths  bushels  of  white  wheat  as  aforesaid,  but  wholly 
failed  to  elect  to  make  a  final  sale  as  aforesaid  of  said 
wheat  prior  to  the  1st  day  of  June,  1858 ;  wherefore  said 
sale  became  absolute  on  that  day.  That  the  aforesaid 
quality  of  wheat  was  worth  at  Logansport  on  that  day 
sixty-five  cents  per  bushel;  that  therefore  the  value  of 
said  wheat  at  Middlefork  on  that  day  was  $230.57  cents; 
that  the  principal  and  interest  of  the  note  on  that  day 
were  $435.76,  leaving  a  balance  on  the  note  of  $205.25, 
which  was  wholly  due  and  unpaid,  etc.,  subject  to  a  credit 
of  $75  of  April  21,  1858,  indorsed  on  said  note,  etc. 

The  appellants  demurred  to  this  complaint.  The  demur- 
rer was  overruled.    This  was  right. 

The  appellants  filed  an  answer  in  two  paragraphs. 
First — General  denial.  Second — That  the  wheat  was  sold 
and  delivered  by  a  special  contract  in  writing;  that  the 
wheat  was  delivered  in  three  separate  parcels;  that  on  the 
delivery  of  the  first  parcel  of  three  hundred  and  eighty- 
one  bushels,  the  following  agreement  was  executed  in 
writing: 

"  Middlefork,  August  15, 1857. 

"  Received  of  Hendriekson  $  Oiler  three  hundred  and 
eighty-one  bushels  of  white  wheat,  for  which  we  agree  to 
pay  the  market  price  at  Logansport,  less  ten  cents  per 
bushel,  when  called  for. 

"(Signed,)  Rodkbt  &  Gard." 
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That  the  second  parcel  of  twenty  and  forty-three  sixtieths 
bushels  of  white  wheat  was  sold  and  delivered  without 
writing,  but  on  the  same  terms  as  the  other  parcels;  that 
the  third  parcel  of  seventeen  and  thirty  sixtieths  bushels 
was  sold  and  delivered  on  this  contract  in  writing : 

"  "Middlefork,  October  19, 1857. 
"Received  of  Hmdrickson  ft  Oiler  seventeen  and  thirty 
sixtieths  bushels  white  wheat,  for  which  we  agree  to  pay 
them  the  Logansport  price,  less  ten  cents  per  bushel,  when 
called  for. 

"(Signed,)  Rodkey  &  Garb." 

Making  four  hundred  and  nineteen  and  thirty-sixtieths 
bushels  as  claimed  by  appellee's  complaint.  And  that 
between  the  parties  there  was  no  contract  touching  said 
wheat  other  than  that  contained  in  the  writings  aforesaid ; 
that  on  the  21st  day  of  September,  1858,  the  appellants 
elected  to  take  payment  for  said  wheat  at  the  ruling  price 
at  that  time,  which  was  ninety  cents  per  bushel  at  Lo- 
gansport) and  thereupon,  at  the  date  last  aforesaid,  they 
demanded  payment  for  said  wheat  at  the  rate  of  eighty  cents 
per  bushel,  according  to  said  contract,  which  then  amounted 
to  $335.37 ;  that  on,  etc.,  the  appellants  paid  appellees  $75 
on  said  note ;  that  appellants  on,  etc.,  served  appellees 
with  a  written  notice  offering  to  confess  judgment  for  $35; 
and  now  renew  that  offer,  and  pray  judgment  for  costs,  etc. 

The  appellees  filed  a  reply  to  the  second  paragraph  of  the 
answer  in  five  paragraphs.  A  demurrer  was  sustained  to 
the  second,  and  the  third  was  withdrawn. 

The  appellants  demurred  to  the  first,  fourth,  and  fifth 
paragraphs  of  reply,  and  the  demurrers  were  overruled, 
and  they  excepted. 

The  following  is  the  first  paragraph  of  said  reply : 

"  1.  Come  plaintiffs  and,  for  reply  to  defendants*  answer, 
say,  they  admit  that  no  other  wheat  was  delivered  to  them 
by  defendants  than  the  amount  referred  to  in  their  com- 
plaint ;  they  admit  that  said  wheat  was  delivered  to  them  in 
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three  separate  lots  or  parcels,  in  the  amounts  and  at  the 
times  specified  by  defendants ;  they  also  admit  the  execution 
of  the  writings,  copies  of  which  are  set  out  in  said  answer, 
but  deny  said  instruments  of  writing  were  drawn  for  the 
purpose  of  expressing,  and  conforming  to  and  with,  the  in- 
tention of  the  parties  as  understood  and  agreed  to  by  the 
terms  of  the  contract  specified  in  plaintiffs  complaint,  but 
that,  by  inadvertance  of  the  draftsman,  said  writings  failed 
to  express  the  understanding,  intention,  and  wish  of  the 
parties  in  this :  it  was  the  intention  and  understanding  of 
the  parties  that  the  sale  of  said  wheat  was  to  be  made  final 
at  any  time  between  the  date  of  delivery  and  the  first  day 
of  June,  1858 ;  whereas  said  instruments  of  writing  fix  the 
time  of  sale,  and  payment '  when  called  for/  Plaintiffs  ad- 
mit the  demand  of  payment  by  defendants  at  the  time 
specified  in  their  answer,  but  say  it  was  after  the  time,  by 
the  terms  of  their  contract,  they  were  authorized  to  make 
said  election  and  demand ;  wherefore  they  ask  judgment." 

We  think  the  demurrer  ought  to  have  been  sustained  to 
this  paragraph  of  the  reply. 

There  is  no  allegation  of  mistake,  fraud,  or  accident  in 
drafting  these  writings;  for  aught  that  appears  in  this 
reply,  they  contain  all  that  the  parties  intended  they 
should. 

The  appellees  deny  that  the  writings  were  drawn  for  the 
purpose  of  expressing  the  intention  of  the  parties  as  under- 
stood and  agreed  by  the  terms  of  the  contract  specified  in 
plaintiffs'  complaint ;  if  this  is  so,  and  the  averments  of  the 
pleader  must  be  taken  most  strongly  against  himself,  we  do 
not  readily  perceive  how  there  could  have  been  a  mistake  in 
drawing  the  instruments  in  respect  to  the  matter  com- 
plained of. 

If  the  parties,  at  the  time  the  writings  were  drawn,  did 
not  intend  to  make  them  conform  to  the  previous  contract, 
then  there  could  not  have  been  such  a  mistake  in  this  re- 
spect as  a  court  of  equity  will  relieve  against.  However 
much  the  parties  may  have  been  mistaken  in  the  legal  effect 
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of  the  writings,  that  can  not,  unaccompanied  by  other  cir- 
cumstances, be  made  the  ground  for  equitable  relief. 

The  fourth  and  fifth  paragraphs  of  the  reply  are  substan- 
tially the  same ;  the  fourth  is  as  follows : 

"  4.  And  for  further  reply  plaintiffs  admit  the  delivery 
of  the  wheat  referred  to  in  defendants'  answer  at  the  times 
and  in  the  quantities  therein  set  forth ;  they  also  admit  the 
execution  of  the  written  instruments  referred  to  therein, 
but  say  said  instruments  were  drawn  by  the  said  Gard,  one 
of  the  above  named  plaintiffs',  with  the  purpose  and  inten- 
tion of  conforming  to  the  previous  oral  contract  referred 
to,  and  set  out  in  plaintiffs'  complaint,  and  that  defendants 
so  received  them  at  the  time,  and  so  expressed  and  indi- 
cated their  intention  to  plaintiffs,  but  intending  to  violate 
their  said  contract,  and  commit  a  fraud  upon  plaintiffs, 
failed  to  elect  when  the  sale  of  said  wheat  should  become 
absolute  until  the  21st  day  of  September  1858,  intending 
thereby  to  defraud  plaintiffs,  and  obtain  a  much  higher 
price  for  said  wheat  than  by  the  terms  of  their  contract 
they  were  entitled  to,"  etc. 

This  reply  does  not  amount  to  an  averment  of  either 
mistake  or  fraud.  The  fraud  complained  of  did  not  lead  to 
the  execution  of  the  writings,  but  only  existed  in  the  mind 
of  the  appellants  in  reference  to  their  future  conduct. 

It  is  not  alleged  that  Gard  could  not  read,  nor  that  the 
writings  were  misread  to  him  by  the  appellants 

The  instruments  were  opeu  to  his  inspection,  and  indeed,, 
in  the  fourth  paragraph  of  the  reply,  it  is  averred  that 
Gard  wrote  them;  in  contemplation  of  law,  Gard  knew 
their  contents  and  purport. 

The  court  below  erred  in  not  sustaining  the  demurrers 
to  the  fourth  and  fifth  paragraphs  of  reply. 

In  the  progress  of  the  trial,  objections  were  made  in  the 
introduction  of  evidence  tending  to  prove  the  oral  agree- 
ment set  forth  in  the  complaint.  This  evidence  was  proper 
under  the  issues ;  the  general  denial  put  in  issue  the  mat- 
ters averred  by  the  plaintiffs;  and  to  prove  that  issue 
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the  testimony  offered  was  legitimate.  But  on  the  other 
issues  made  that  evidence  ought  to  have  been  disregarded. 
Parol  testimony  can  not  be  received  to  contradict  or  vary 
the  terms  of  a  written  agreement. 

The  writings  set  up  in  the  defense  are  contracts  as  well 
as  receipts.  As  contracts  they  control  as  to  the  time  when 
the  price  of  the  wheat  was  to  be  determined;  and  together 
with  the  note,  they  contain  the  entire  contract  of  sale. 

As  a  general  rule,  where  the  contract  of  sale  has  been 
consummated  by  writing,  the  presumption  is  the  writing 
contains  the  whole  contract.  Van  Ostend  v.  Reed,  1  Wend. 
424;  McClure  v.  Jeffrey,  8  Ind.  79. 

The  rule  is,  that  all  oral  negotiations  or  stipulations 
between  the  parties,  which  preceded  or  accompanied  the 
execution  of  the  instrument,  are  to  be  regarded  as  merged 
in  it,  and  that  the  latter  is  to  be  treated  as  the  exclusive 
medium  of  ascertaining  the  agreement  to  which  the  con- 
tractors bound  themselves.  Cowen  &  Hill,  notes  to  Phil. 
Ev.,  part  2,  p.  594 ;  McClure  v.  Jeffrey,  supra. 

Something  is  said  by  counsel  about  the  fact  that  a  small 
lot  of  wheat  of  some  twenty  bushels  was  delivered  without 
writing.  On  the  trial  a  written  admission,  signed  by  appel- 
lees, was  read  to  the  jury,  as  follows :  "  "We  admit  that  the 
lot  of  wheat  not  receipted  for,  amounting  to  twenty  and » 
forty-three  sixtieths  bushels,  was  subject  to  the  same  con- 
ditions as  th6  lots  receipted  for/' 

The  appellees  can  only  be  relieved  from  their  written 
contract  on  the  ground  of  fraud  or  mistake. 

The  jury  found  a  special  verdict,  in  which  they  negative 
all  fraud,  and  they  also  found  "  that  Gard  drew  the  receipts 
for  the  wheat,  and  that  he  knew  just  what  he  had  written." 

The  evidence  is  in  the  record. 

We  have  carefully  looked  through  the  testimony,  and  we 
think  the  verdict  is  clearly  against  the  evidence. 

Judge  Story  correctly  states  the  rule  to  be,  that  "  relief 
will  be  granted,  in  cases  of  written  instruments,  only  when 
there  is  a  plain  mistake,  clearly  made  out  by  satisfactory 
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proofs."  1  Story's  Eq.,  sec.  157.  He  adds  that  the  rule 
"  forbids  relief  whenever  the  evidence  is  loose,  equivocal, 
or  contradictory,  or  it  is  in  its  texture  open  to  doubt  or  to 
opposing  presumptions/ ' 

This  court,  in  the  case  of  Daley.  Evans  and  Others,  14  Ind. 
288,  stated  the  canons  of  evidence  on  this  subject  correctly. 
And,  in  the  light  of  these  authorities,  the  testimony  of  the 
witness,  Smith,  who  testified  to  a  conversation  he  had  with 
Oiler  in  April,  1858,  is  not  to  be  considered  on  the  issue 
of  mistake  in  the  writings.  The  only  witnesses  who  testify 
in  relation  to  the  execution  of  the  writings  are  Gard  and 
Oiler.  Oiler  swears  that,  by  an  arrangement  with  Rodkey, 
the  oral  agreement  was  abandoned.  Rodkey  does  not  tes- 
tify. Gard  swears  that  he  had  no  knowledge  of  the  oral 
contract  beipg  abandoned.  Oiler  swears  that  there  was  no 
mistake;  that  the  writings  express  the  contract.  Gard,  on 
this  subject,  testifies  as  follows :  "  The  difference  in  the  re- 
ceipts and  the  contract  is,  that  the  contract  required  the 
wheat  to  be  called  for  by  the  1st  of  June.  I  only  intended 
the  writing  as  a  receipt  for  the  wheat,  and  intended  to  carry 
oat  the  original  contract.  I  only  intended  it  as  a  receipt  for 
so  many  bushels  of  wheat  as  carrying  out  the  contract.  There 
was  a  mistake  in  it  by  not  saying  the  1st  of  June.  There  is 
mo  word  in  it  that  I  did  not  understand,  and  none  in  it  I  did 
not  intend  to  put  in  it;  I  could  see  all  that  was  in  it.  I  drew 
the  second  receipt  on  the  \§th  day  of  October,  in  the  same  language. 
There  is  nothing  in  the  papers  that  I  could  not  read." 

In  the  case  of  Shelbume  v.  Inchiquin,  1  Brown's  Ch.  R.  850, 
Lord  Thurlow  said :  "  It  must  be  an  essential  ingredient  to 
any  relief  under  this  head,  that  it  should  be  on  an  accident 
perfectly  distinct  from  the  6ense  of  the  instrument." 

In  the  case  of  Fishback  v.  Woodford,  1  J.  J.  Marshall, 
(Ky.)  84,  the  court  said :  "  But  the  mistake  or  fraud  must 
be  in  the  execution  of  the  note.  It  is  not  proved  that  the 
language  or  import  of  the  note  was  not  well  understood, 
or  that  either  was  different  from  what  was  intended  by 
the  parties  when  it  was  written  and  signed/' 
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The  testimony  of  Gard  fails  to  show  that  there  was  any 
thing  omitted  in  the  writings  of  the  15th  of  August  and 
the  19th  of  October,  1857,  which  was,  at  the  time  of  their 
execution,  intended  to  be  inserted. 

Gard  understood  the  language  and  import  of  the  pa- 
pers, but  he  did  no*  understand  their  legal  effect.  This 
was  a  mistake  of  law,  unattended  by  such  circumstances  as 
would  entitle  him  to  relief  in  equity.  A  mistake  or  igno- 
rance of  the  law  forms  no  ground  of  relief  from  contracts 
fairly  entered  into,  with  full  knowledge  of  the  facts,  under 
circumstances  raising  no  presumption  of  fraud,  imposition, 
or  undue  advantage  taken.  Bank  of  the  United  States  v. 
Daniel,  12  Peters'  Rep.  82. 

The  judgment  is  reversed;  cause  remanded  to  said 
court  with  directions  to  sustain  the  demurrers  to  the  first, 
fourth,  and  fifth  paragraphs  of  the  reply,  and  for  further 
proceedings  in  accordance  with  this  opinion.     Costs  here. 

McDonald  ft  Roache  and  Davidson  ft  Burden,  for  appel- 
lants. 
L.  McClurg  and  James  N.  Simms,  for  appellees. 
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Written  Instruments — Copies  of. — In  a  suit  by  a  surety  against  his  prin- 
cipal for  money  paid,  as  such,  on  a  judgment  against  them,  the  judgment 
is  not  the  foundation  of  the  action,  and  it  is  neither  necessary  nor 
proper  to  file  a  transcript  of  it  with  the  complaint. 

Practice. — Under  the  code,  relief  can  be  had  against  a  fraudulent  judg- 
ment, confessed  for  the  purpose  of  defeating  an  honest  creditor,  in  the 
same  suit  in  which  judgment  is  sought  for  the  debt  itself. 

8obetik8.— The  statutory  proTisions,  sections  674-677  of  the  code,  2  G.  &  H. 
808,  furnish  an  easy  and  convenient  remedy  for  sureties,  but  the  remedy 
existing  at  common  law  is  not  thereby  taken  away. 

APPEAL  from  the  Bartholomew  Circuit  Court. 
Frazer,  J. — The  appellant  alleged  in  his  complaint  that 
in  April,  1868,  John  Glidewell  and  his  wife  confessed  a 
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judgment  of  foreclosure  of  a  mortgage,  in  favor  of 
Thomas  Glidewell,  for  $3,038.98 ;  that  the  mortgage  was 
executed  November  14,  1861;  that  in  February,  1862,  a 
judgment  for  $178.60  was  obtained  against  Harker,  the 
plaintiff,  as  surety  for  John  Glidewell,  in  favor  of  a  third 
party,  which  Harker  was  compelled. to  pay;  that  at  no 
time  since  the  date  of  the  mortgage  to  Thomas  Glidewell, 
has  John  had  any  property  except  from  execution,  out  of 
which  to  satisfy  said  $178,  or  any  part  thereof;  that,  at 
the  date  of  the  foreclosure,  John's  indebtedness  to  Thomas 
did  not  exceed  $900 ;  that  John  and  Thomas,  fraudulently 
conspiring  to  defraud  the  plaintiff,  had  the  judgment  of 
foreclosure  entered ;  that  the  land  mortgaged  was  worth 
not  exceeding  $2,000 ;  that,  exclusive  of  it,  John  had  at  the 
date  of  the  mortgage  no  other  property  subject  to  execu- 
tion; that  the  land  is  about  to  be  sold  to  satisfy  the 
judgment  of  foreclosure;  and  that  the  object  of  taking  the 
foreclosure  judgment,  and  now  selling  the  land  thereon, was 
and  is  to  defraud  John's  creditors,  and  to  prevent  the  plain- 
tiff from  reimbursing  himself  for  the  $178  paid  by  him 
for  John.  Relief  is  prayed :  1.  To  correct  the  foreclosure 
judgment,  so  that  it  shall  be  for  the  amount  only  which 
was  actually  due  thereon.  2.  For  a  judgment  against 
John  on  account  of  the  money  paid  by  the  plaintiff  as 
his  surety.  3.  That  the  foreclosure  judgment  be  held 
void  for  fraud.  4.  To  enjoin  the  sale  upon  the  fore- 
closure until  the  suit  at  bar  shall  be  determined,  and  for 
general  relief.  To  the  complaint,  John  Glidewell  and  wife 
had  a  demurrer  sustained,  and  Thomas  Glidewell  also. 

The  questions  before  us  are  simply  whether  these  de- 
murrers should  have  been  sustained  ? 

We  can  not  commend  the  complaint  as  a  very  excellent 
specimen  of  pleading,  even  under  the  code.  It  was 
doubtless  prepared  in  great  haste,  to  procure  a  tem- 
porary restraining  order.  But  it  certainly  contained 
enough  to  entitle  the  plaintiff  to  a  judgment  against 
John  Glidewell.     It  was  neither  necessary  nor  proper  to 
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annex  to  the  complaint  a  transcript  of  the  judgment 
which  the  plaintiff  paid.  The  judgment  was  not  the 
foundation  of  that  part  of  the  suit.  The  payment  of  the 
money  upon  it  constituted  that  cause  of  action.  Not 
every  paper  necessary  to  be  used  in  evidence  need  be 
exhibited  with  the  pleadings.  This  court  has  already 
gone  as  far  in  that  direction,  if  not  farther,  than  I  can 
consent  to  go.  The  demurrer  of  John  and  wife  should 
have  been  overruled. 

The  separate  demurrer  of  Thomas  Glidewell  presents  a 
different  question.  The  chief  inquiry  which  it  involves 
is,  whether  under  our  syBtem  of  procedure  relief  can  be 
had  against  a  fraudulent  judgment,  confessed  for  the 
purpose  of  sweeping  the  debtor's  property  out  of  the 
reach  of  an  honest  creditor,  in  the  same  suit  in  which  a 
judgment  is  sought  for  the  debt  itself.  Under  our  former 
system,  it  could  not  be  done.  The  party  must  first 
have  established  his  legal  claim  by  obtaining  a  judg- 
ment at  law,  and  then  have  brought  his  suit  in  equity  to 
remove  the  obstacles  to  its  collection,  and  then  the  latter 
jurisdiction  would  have  given  him  its  aid.  This  resulted 
from  the  fundamental  maxims  upon  which  the  jurisdic- 
tion of  courts  of  equity  was  established  and  maintained. 
They  would  not  usurp  the  jurisdiction  which  belonged 
to  the  courts  of  law  but  after  the  right  was  established 
by  a  judgment  at  law;  they  would  then  use  their  power 
to  assist  in  its  enforcement.  Perhaps  also  they  would 
by  injunction  prevent,  in  proper  cases,  the  putting  of 
property  beyond  the  reach  of  execution,  while  the  suit 
at  law  was  pending.  So  that,  in  such  cases,  two  suits 
were  necessary  to  enable  the  creditor  to  realize  his  money. 
This  was  surely  expensive  and  inconvenient,  and  pro- 
duced needless  delay.  We  think  it  was  intended  by  the 
code  to  remedy  this  defect  in  the  mode  of  proceeding. 
"We  have  now  a  system  in  which  law  and  equity  are 
blended  together  in  a  uniform  mode  of  pleading  and 
practice.    And  it  is  therein  expressly  enacted  that,  "when 
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the  action  arises  out  of  contract,  the  plaintiff  may  join 
snch  other  matters  in  his  complaint  as  may  be  necessary 
for  a  complete  remedy  and  speedy  satisfaction  of  his  judg- 
ment."   2G.&E  99,  sec.  72. 

This  seems  to  leave  no  room  for  doubt  upon  the  sub- 
ject. This  court  has  heretofore  understood  the  law  to  be, 
that  the  judgment  might  be  obtained  and  property  made 
subject  to  its  payment  in  the  same  suit,  and  in  two  cases 
at  least  have  so  ruled.  Scott  v.  Crawford,  12  Ind.  411 ; 
Diblee  v.  Mitchell,  15  Ind.  485. 

But  it  is  urged,  in  behalf  of  Thomas  Glideweil,  that  the 
complaint  does  not  show  but  that  the  debtor  John  has 
abundant  other  property  subject  to  execution ;  and,  if  so, 
the  plaintiff  can  not  complain  of  the  judgment  of  fore- 
closure. We  have  examined  the  complaint  carefully, 
and  can  not  fail  to  understand  therefrom  that  the  pleader 
intended  to  allege  that  John  had  no  other  property  subject 
to  execution.  It  is  attempted  to  make  this  allegation  no 
less  than  four  distinct  times  in  the  complaint;  but  in 
three  of  the  instances  the  allegation  is,  that  he  had  "  no 
property  exempt"  etc. ;  in  the  fourth  attempt  the  language 
is,  that  since  the  date  of  the  mortgage  John  "has  not 
had  .  .  any  property,  except  from  execution,  out  of 
which  to  satisfy,"  etc.  Taking  all  its  parts  together,  and 
especially  the  part  last  quoted,  we  understand  the  language 
of  the  complaint  to  mean  that  he  had  no  property  exempt 
from  execution,  and  none  subject  to  execution ;  none  out 
of  which  the  debt  could  be  made,  except  the  land  now- 
covered  by  the  fraudulent  judgment  of  foreclosure. 

It  is  urged  that  the  complaint  is  fatally  defective  in 
not  having  annexed  to  it  a  copy  of  the  judgment  of  fore- 
closure. But  this  was  unnecessary,  and  would  have 
been  improper,  for  the  reasons  indicated  in  speaking  of 
the  judgment  against  the  plaintiff.  The  plaintiff  claims 
nothing  upon  the  foreclosure;  he  does  not  sue  upon  it, 
but  he  seeks  to  remove  it  out  of  his  way  for  fraud,  not 
apparent  upon  its  face. 
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It  is  farther  objected  to  the  complaint,  that  it  does 
not  appear  that  the  question  of  suretyship  was  raised  or 
determined  when  the  judgment  was  taken  against  the 
plaintiff  and  that  it  is  now  too  late  to  raise  that  ques- 
tion. Laval  v.  Rowley,  17  Ind.  36,  is  relied  on  in  support 
of  this  proposition,  but  it  does  not  support  it.  It  simply 
decides  that  where  a  joint  judgment  is  taken  against 
two  or  more,  some  of  whom  are  sureties,  that  the  sureties, 
after  having  paid  the  judgment,  can  not  have  execution 
thereon  against  the  principal  debtor,  unless  the  fact  of 
suretyship  has  first  been  judicially  determined.  The 
statutory  provisions,  sees.  674-677  of  the  code,  furnish 
an  easy  and  convenient  remedy  for  sureties,  but  the  remedy 
existing  at  common  law  is  not  thereby  taken  away. 

Judgment  reversed,  with  costs;  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrers. 

Francis  T.  Hord  and  Stansifer  $  Herod,  for  appellant. 
it*.  Hill,  for  appellees. 
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Abatbmxht. — After  demurrer  had  been  filed  by  the  defendant  and  sustained, 
and  final  judgment  rendered,  and  appeal  taken,  and  cause  certified  back  to 
the  lower  court,  it  was  too  late  to  file  a  plea  in  abatement,  going  only  to  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant    Page  224. 

Statute  or  Frauds. — The  statute  of  frauds  applies  only  to  contracts  which, 
by  the  express  stipulations  of  the  parties,  are  not  to  be  performed  in  a  year, 
and  not  to  those  which  may  or  may  not  upon  a  contingency  be  performed 
within  a  year.    Page  227. 

Waitib. — A  contract  to  forbear  suit  upon  a  cash  subscription  to  the  capital 
stock  of  a  railway  company  till  the  completion  of  the  road  is  waived  by  a 
subsequent  agreement,  made  matter  of  record,  to  confess  judgment,  wail- 
ing valuation  and  appraisement  laws,  and  for  a  stay  of  execution  for 
eighteen  months. .  Page  227. 

CoxT&ACT  to  Forbka*  Suit. — A  contract  to  forbear  suit  may  perhaps  be  set 
up  as  a  defense  to  an  action,  and,  after  judgment,  its  collection  may  be 
enjoined  till  the  time  corered  by  the  agreement  to  forbear  expires.    Page  227. 
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Same — Meaaueb  or  Damages. — The  measure  of  damages,  on  a  breach  of  a 
contract  to  forbear  suit,  can  not  be  more  than  the  amount  forborne,  with 
interest  and  costs.    Page  228. 

Same. — The  damages  arising  from  a  forced  sale  are  too  remote  on  a  breach  of 
contract  of  forbearance.    Page  228. 

APPEAL  from  the  Marion  Circuit  Court. 

Gregory,  J. — This  case  has  been  under  consideration  in 
this  court  before,  (17  Ind.  193,)  and  the  averments  in  the 
original  complaint  are  fully  stated  by  Davison,  J.,  in  deliver- 
ing the  opinion  After  the  case  was  certified  baek  at  the 
February  term,  1862,  of  the  Hendricks  Circuit  Court,  the 
appellee,  who  was  the  plaintiff  below,  on  leave,  filed  a  sup- 
plemental complaint,  setting  up,  in  addition  to  the  allega- 
tions in  the  original,  the  further  averments  that,  since  the 
filing  of  the  original  complaint,  the  railway  company,  by 
her  assignees,  had  caused  an  execution  to  issue  on  the 
$3,000  judgment,  had  caused  the  same  to  be  levied  on  ap- 
pellee's homestead  and  all  his  personal  property,  and  had 
caused  an  entire  sacrifice  of  all  of  said  property  to  satisfy 
said  execution,  and  averring  that  he  had  been  damaged  in 
the  sum  of  $20,000,  for  which  sum  he  demanded  judg- 
ment. 

To  the  original  and  supplemental  complaint,  the  appel- 
lant filed  a  plea  in  abatement,  setting  up  that  the  railway 
company  did  not  have  its  main  business  office  in  Hendricks 
county,  and  that  the  process  was  not  served  on  any  special 
or  general  agent  of  the  company  in  said  county,  etc. 

The  railway  company  had  appeared  and  filed  a  demurrer 
to  the  original  complaint;  the  demurrer  had  been  sus- 
tained; final  judgment;  appeal  to  this  court;  judgment 
reversed,  and  cause  certified  to  the  Hendricks  Circuit 
Court.  It  was  too  late  to  file  a  plea  in  abatement,  going 
only  to  the  jurisdiction  of  the  court  over  the  person  of  the 
defendant.. 

The  appellant  filed  an  answer  to  the  complaint  in  six 
paragraphs.  1.  The  general  denial.  2.  That  Todd  was  not 
the  agent  of  the  company  authorized  to  enter  into  and 
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make,  in  behalf  of  the  company,  any  such  agreement  with 
said  appellee  as  that  alleged  in  complaint.     3.  That  after 
the  making  and  entering  into  of  the  said  agreement  with 
the  said  Todd,  as  alleged  in  said  complaint — to-wit:  on  the 
10th  day  of  April,  1855,  at  the  April  term  of  the  Hendricks 
Circuit  Court — appellee  voluntarily  appeared  in  said  court, 
and  made  and  filed  his  affidavit  for  that  purpose,  and  then 
and  there  freely  confessed  a  judgment  therein,  in  favor  of 
said  company,  for  the  sum  of  $3,160.50  and  costs  of  suit, 
and  therein  waived  the  valuation  and  appraisement  laws ; 
and,  by  agreement  between  the  parties,  appellee  was  to  have 
a  stay  of  execution  for  eighteen  months  from  the  date  of  the 
judgment,  provided  he  would,  within  sixty  days,  enter 
replevin  baif.    A  transcript  of  this  judgment  is  filed  and 
made  a  part  of  this  paragraph,  by  which  it  appears  that  a 
summons  was  issued  and  served  on  Scearce;  that  he  ap- 
peared by  attorneys  and  filed  a  demurrer  to  the  complaint; 
that  he  afterward  appeared  in  person,  withdrew  the  demur- 
rer, filed  his  affidavit,  confessed  judgment,  with  the  agree- 
ment made  matter  of  record,  for  the  stay  of  execution  as 
stated  in  this  paragraph  of  the  answer,  and  E.  Singer  and 
Wm.  J.  Scearce,  on  the  10th  of  June,  1855,  entered  themselves 
replevin  bail  for  the  stay  of  execution  for  the  time  specified 
iij.  said  agreement.    4.  Substantially  the  same  as  the  third. 
5.  That  the  agreement  with  Todd  was  not  reduced  to  writ- 
ing, and  signed  by  the  railway  company,  nor  by  an  agent 
of  said  company,  nor  by  any  person  authorized  to  sign  the 
same,  etc.    6.  That  the  judgment  confessed  by  appellee, 
in  favor  of  the  company,  for  $3,160.50,  was  assigned  by 
said  company  to  Fuller  $  Co.,  and  that  Fuller  $  Co.,  after 
the  expiration  of  the  eighteen  months,  instituted  a  suit  on  said 
judgment  against  said  appellee,  and  did  recover  a  judg- 
ment thereon  in  said  court  for  $3,628.77 ;  but  that  appellee 
appeared  to  said  action,  and  put  in  his  answer  thereto  in 
bar  thereof,  setting  up  the  same  identical  matters  as  those  set 
up  in  his  said  complaint  in  this  suit,  a  copy  of  which  judg- 
ment is  filed  with  said  paragraph,  and  made  part  thereof. 
Vol.  XXTTI— 15 
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The  appellee  demurred  to  the  second,  third,  fourth,  fifth, 
and  sixth  paragraphs  of  the  answer.  The  demurrers  to  the 
second  and  third  were  overruled,  and  sustained  as  to  the 
fourth,  fifth,  and  sixth,  and  each  party  excepted. 

The  plaintiff  below  then  filed  replies  to  the  second  and 
third  paragraphs  of  answer :  1.  General  denials.  2.  As  to 
second  paragraph  of  answer,  that  defendant  accepted  the 
deed  from  plaintiff  to  defendant,  conveying  the  land  in  the 
complaint  mentioned,  which  deed  was  the  consideration  for 
the  promise  of  forbearance  sued  on ;  retains  the  same,  and 
refuses  to  re-convey.  3.  As  to  third  paragraph  of  the  an- 
swer, that  plaintiff  never  confessed  or  offered  to  confess  judg- 
ment on  the  $3,000  subscription  until  after  suit  had  been 
instituted  against  him,  summons  served,  and  a' rule  entered 
against  him  to  answer,  etc.  4.  As  to  third  paragraph  of 
answer,  nul  tiel  record.  Appellant  demurred  separately  to 
the  second  and  third  paragraphs  of  the  reply,  which  de- 
murrers were  sustained.  The  issue  of  nul  tiel  record  was 
submitted  to  the  court,  and  while  the  same  was  under 
hearing,  the  court  directed  a  re-argument  of  the  demurrer 
to  the  third  paragraph  of  the  answer  without  the  with- 
drawal by  appellee  of  his  replies  thereto.  And  on  such 
re-argument  sustained  the  demurrer  to  said  paragraph, 
and  the  appellant  excepted. 

Trial  of  the  issues  of  fact  by  a  jury;  verdict  for  $10,000  ; 
motion  for  new  trial  overruled ;  and  defendant  below  ex- 
cepted ;  judgment  on  the  verdict. 

It  is  urged  by  appellant  that  the  contract  of  forbearance 
on  the  cash  subscription  to  the  capital  stock  of  the  Railway 
company  is  against  public  policy  and  void,  because  it  would 
defeat  every  object  for  which  the  company  was  incorpo- 
rated. "We  think  otherwise.  The  company  by  the  ar- 
rangement acquired  $8,200  in  real  estate,  thereby  increas- 
ing her  means  of  carrying  out  the  object  of  her  creation. 
But  we  regard  this  question  settled  by  the  previous  deefsion. 

It  is  contended  that  the  Circuit  Court  erred  in  sustaining 
the  demurrer  to  the  fifth  paragraph  of  answer,  setting  up 
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the  statute  of  frauds  in  relation  to  contracts  not  to  be  per- 
formed within  one  year.    This  agreement  was,  that  the 
company  "  would  not  ask  or  demand  payment  of  the  f  3,000, 
the  cash  subscription,  until  she  had  completed  her  road/9 
The  company  might  have  completed  her  road  within  ninety 
days  from  the  time  of  this  agreement,  certainly  within  one 
year.    "  The  statute  of  frauds  has  always  been  held  to  ap- 
ply only  to  contracts  which,  by  the  express  stipulations  of 
the  parties,  were  not  to  be  performed  within  a  year,  and  not 
to  those  which  might  or  might  not,  upon  a  contingency,  be 
performed  within  a  year."    Wiggins  v.  Keiser,  6  Ind.  252. 
"  The  statute  has  no  reference  to  cases  in  which  the  whole 
contract  may  be  performed  within  a  year."    Chitty  on  Con- 
tracts, 68.  The  Circuit  Court  erred  in  sustaining  the  demur- 
rer to  the  third  paragraph  of  answer.    The  new  agreement, 
made  matter  of  record,  to  confess  a  judgment  waiving 
valuation  and  appraisement  laws,  and  for  a  stay  of  execu- 
tion for  eighteen  months,  covered  the  entire  ground  of  the 
previous  agreement  of  forbearance,  and  merged  it.    It  is 
urged  that  this  was  for  a  less  time,  and  therefore  could  not 
be  a  valid  consideration  for  the  release  of  the  former  agree- 
ment.   We  have  just  seen,  in  considering  the  question  of 
the  statute  of  frauds,  that  the  road  might  have  been  com- 
pleted within  a  year.    Here  too  was  the  substitution  of  a 
definite  for  an  indefinite  time.    The  new  agreement  was 
binding  between  the  parties,  and  there  is  no  complaint  that 
Seearce  did  not  get  the  full  benefit  of  it.    He  changed  the 
nature  of  the  original  undertaking  by  waiving  valuation 
and  appraisement  laws;  now  he  complains  that  his  pro- 
perty has  been  sacrificed.    Whose  fault  is  it  ?    He  was  sued ; 
he  might  perhaps  have  plead  the  old  agreement  in  bar. 
Bobison  v.  Godfrey,  2  Mich.  Rep.  408.    And  had  he  not 
confessed  the  judgment  under  this  new  arrangement,  he 
could  have  enjoined  the  judgment  until  the  completion  of 
the  company's  road ;  but  he  elected  to  take  eighteen  months 
stay  of  execution,  and  it  is  too  late  for  him  to  complain  that 
the  Railway  company  violated  her  agreement. 
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It  is  urged  that  the  court  erred  in  sustaining  the  demur- 
rer to  the  sixth  paragraph  of  the  answer.  Scearce  having 
failed  to  plead  the  agreement  for  forbearance  in  the  original 
action,  could  not  avail  himself  of  that  defense  to  a  suit  on 
the  judgment.  Had  he  filed  a  complaint  to  enjoin  the 
judgment  on  the  ground  of  this  agreement,  the  adjudica- 
tion would  have  been  final ;  but  a  fruitless  attempt  to  set 
up  this  defense  in  the  action  on  the  judgment  amounts  to 
nothing. 

The  damages  are  excessive ;  under  no  circumstances  can 
the  measure  of  damages  in  a  case  like  this  be  more  than 
the  amount  to  be  forborne,  with  interest  and  costs  to  the 
sale.  An  agreement  to  forbear  for  a  limited  time  can  not 
amount  to  more  than  a  release  of  the  debt.  The  damages 
arising  from  a  forced  sale  are  too  remote.  They  are  not 
the  natural  and  proximate  result  of  the  alleged  breach. 
"  Causa  proxima  non  remota  spectator"  Deyo  v.  Waggoner, 
19  John.  R.  242.  But,  under  the  facts  of  this  case,  the  sac- 
rifice by  the  forced  sale  was  the  result  of  the  subsequent 
agreement  waiving  valuation  and  appraisement  laws. 

Judgment  reversed ;  cause  remanded,  with  directions  to 
the  court  below  to  order  a  new  trial,  to  overrule  the  de- 
murrer to  the  third  paragraph  of  the  answer,  and  for  further 
proceedings  in  accordance  with  this  opinion.     Costs  here. 

C.  C.  Nave  and  Byron  K.  Elliott,  for  appellant. 
P.  S.  Kennedy  and  John  T.  Dye,  for  appellee. 
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Recognizance. — Complaint  on  a  forfeited  recognisance.  Breach,  failure 
of  principal  to  appear  according  to  the  terms.  Answer,  by  surety,  thai 
after  forfeiture,  and  before  commencement  of  suit,  principal  had  enlisted  aa 
a  volunteer  in  the  army,  and  surety  could  not  surrender  him. 

Meld,  that  this  is  no  defense. 
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APPEAL  from  the  Dubois  Circuit  Court. 

Frazer,  J. — To  a  complaint  upon  a  forfeited  recogni- 
zance taken  in  a  criminal  case,  alleging  for  breach  the  fail- 
ure of  the  principal  to  appear  according  to  the  terms  of 
the  condition,  an  answer  was  filed  by  the  surety,  alleging 
that,  after  the  recognizance  was  forfeited,  and  before  the 
commencement  of  the  suit,  the  principal  enlisted  as  a 
volunteer  in  the  army;  wherefore  the  surety  could  not  sur- 
render him. 

This  is  no  defense.  For  aught  that  appears,  the  prin- 
cipal enlisted  by  the  surety's  advice ;  nor  do  we  know  that 
the  military  authorities  would  not  at  any  time  surrender 
him  to  the  surety  on  application. 

The  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs. 

John  Baker  and  W.  C.  Adams,  for  appellant. 
Oscar  B.  Hord,  Attorney-General,  for  appellee. 


Skillen  v.  Phillips. 

Slaitde*. — Complaint  for  slander.  Pleas  in  denial  and  justification.  Verdict 
as  follows:  "  We,  the  jury,  find  for  the  defendant,  on  the  grounds  that  we  do 
not  believe  frtfm  the  evidence  that  the  words  were  spoken  slanderously  and 
maliciously.  We  further  do  not  believe  the  plaintiff  guilty  of  theft,  or 
feloniously  abstracting  wheat  or  flour  from  his  customers." 

Held,  that  proof,  under  the  issues,  of  the  fact  that  the  words  were  either  ex- 
plained at  the  time  they  were  spoken,  so  as  to  destroy  the  legal  presump- 
tion of  malice,  or  that  they  were  spoken  and  understood  as  a  jest,  or  that 
they  were  used  in  a  privileged  communication,  would  have  sustained  the 
finding  of  the  jury,  and  that  such  proof  could  have  been  made  under  the 
general  deniaL 

Biddy  also,  that,  as  the  evidence  is  not  in  the  record,  the  court  will  presume 
such  proof  to  have  been  made. 

APPEAL  from  the  White  Circuit  Court. 
Ray,  Ch.  J. — This  action  was  brought  by  Skillen  in  the 
White  Circuit  Court,  charging  the   defendant,  Phittips> 
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with  having  uttered  certain  false  and  slanderous  words  of 
and  concerning  him,  the  plaintiff. 

There  were  pleas  in  denial  and  in  justification.  Trial 
and  finding  by  a  jury  in  these  words :  "We,  the  jury,  find 
for  the  defendant,  on  the  grounds  that  we  do  not  believe 
from  the  evidence  that  th$  words  were  spoken  slander- 
ously and  maliciously.  We  further  do  not  believe  the 
plaintiff  guilty  of  theft,  or  feloniously  abstracting  wheat 
or  flour  from  the  customers." 

The  evidence  is  not  in  the  record,  and  we  have  simply  to 
determine  whether,  under  the  issues,  any  evidence  could 
have  been  received  in  support  of  the  finding  of  the  jury. 

The  words  alleged  to  have  been  spoken  implied  malice 
in  law,  and  the  want  of  actual  malice  could  not  have  been 
shown  to  defeat  the  action.  The  defendant,  however, 
could  show  that  the  words  were  spoken,  with  additional 
words,  qualifying  and  explaining  them,  so  as  to  rebut  all 
presumption  of  legal  malice,  and  this  could  be  done  under 
the  general  issue. 

In  the  case  of  Abrams  v.  Smith,  8  Blackf.  95.  Mr. 
Justice  Blackford,  in  delivering  the  opinion  of  the  court, 
uses  this  language :  "  The  repeating  or  first  speaking  of 
slanderous  words  may  be  often  justified,  without  proving 
them  to  be  true;  when  they  are  spoken  on  a  justifiable 
occasion,  without  malice,  they  are  excusable,  though  false, 
and  evidence  that  they  were  so  spoken  is  admissible  under 
the  general  issue.  If  they  were  spoken  on  a  justifiable 
occasion,  the  plaintift*  must  prove  express  malice  or  he  can 
not  recover.  We  are  not  informed  of  the  circumstances 
under  which  the  words  in  the  case  before  us  were  spoken; 
but  we  must  presume  them  (the  circumstances)  to  have 
been  such  as  justified  the  refusal  of  the  instructions."  In 
Lillie  v.  Price,  5  Adolp.  &  Ellis,  645,  Lord  Denman,  Ch.  J., 
said :  "  We  have  consulted  the  other  judges  on  this  point, 
and  are  of  the  opinion  that  the  defense  of  privileged 
communication,  as  it  goes  to  the  very  root  of  the  matter 
of  complaint,  need  not  be  specially  pleaded." 
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The  proof,  tinder  the  issues,  of  the  fact  that  the  words 
were  either  explained  at  the  time  they  were  used,  so  as  to 
destroy  the  legal  presumption  of  malice,  or  that  they  were 
spoken  and  understood  as  a  jest,  or  that  they  were  used  in 
a  privileged  communication,  would  have  sustained  the 
finding  of  the  jury.  We  must  presume  such  proof  to  have 
been  made. 

Judgment  affirmed. 

McDonald  ft  Boache,  for  appellant. 

L>.  Turpie,  for  appellee. 
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t 

Murder — Sotod  Mind. — It  is  not  necessary  to  aver  in  an  indictment  for 
murder  that  the  person  charged  is  of  sound  mind.    Page  238. 

Practice. — Judgment  will  not  be  reversed,  because  of  the  refusal  to  strike 
from  the  indictment  irrelevant  or  surplus  matter.    Page  284. 

Chakoe  of  Vekub. — A  change  of  venue,  under  sec.  78,  2  G.  &  H.  407,  is 
addressed  to  the  sound  discretion  of  the  court.  If  this  court  oan  review 
*  the  action  of  the  court  below  in  refusing  such  a  change,  the  power  should 
only  be  exercised  in  a  clear  case  of  abuse  of  that  discretion.    Page  284. 

Juror. — It,  from  any  previously  formed  opinion,  it  would  require  more  or  less 
evidence  to  satisfy  the  mind  of  the  existence  or  non-existence  of  the  mate- 
rial facts  involved,  then  the  juror  is  not  impartial,  and  is  incompetent. 
Page  237. 

Same. — "Where  the  court  allowed  a  person  called  to  serve  as  a  juror  to  be 
asked  whether  his  conscientious  opinions  were  such  as  to  prevent  him  from 
assessing  the  punishment  of  death,  and  upon  his  answering  in  the  affirma- 
tive, allowed  him  to  be  challenged  for  cause  by  the  state,  the  ruling 
was  held  correct.    DriskeU  v.  The  State,  7  Ind.  888,  approved.    Page  237. 

Evidence — Character. — Where  defendant's  counsel,  on  trial  of  an  indictment 
for  murder,  asked  the  question,  "Do  you  know  the  general  character  of 
the  deceased,  when  he  was  intoxicated,  from  the  report  of  his  neighbors  V 
the  court  properly  refused  to  permit  it  to  be  answered.    Page  238. 

Evidexce. — On  a  trial  of  an  indictment  for  murder,  it  was  not  improper  to 
permit  the  prosecution  to  ask,  and  witness  to  answer,  what  was  the  oc- 
cupation of  the  defendant.    Page  289. 

Evst&cctions. — The  instructions  given  should  not  only  be  a  proper  exposi- 
tion of  the  law,  but  should  be  applicable  to  the  facts  and  evidence  of  the 
.particular  case.    Page  239. 
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Instructions. — The  defendant,  in  a  trial  for  murder,  asked  the  following 
instruction,  which  was  refused,  "If  the  jury  believe  from  the  evidence 
that  the  defendant  killed  the  deceased,  when  there  was  reasonable  appre- 
hension on  his  part  that  the  deceased  was  about  to  inflict  upon  him  great 
bodily  harm,  then  you  should  acquit  the  defendant." 

Held,  that  the  instruction  is  not  law,  and  the  court  correctly  refused  to 
give  it.    Page  267. 

Murder  in  the  First  Degree. — In  murder  in  the  first  degree,  premedi- 
tated malice  requires  that  there  should  be  time  and  opportunity  for  delib- 
erate thought,  and  that,  after  the  mind  conceives  the  thought  of  taking 
the  life,  the  conception  is  meditated  upon,  and  a  deliberate  determina- 
tion formed  to  do  the  act;  that  being  done,  then,  no  difference  how  soon 
the  fatal  resolve  is  carried  into  execution,  it  is  murder  in  the  first  de- 
gree.   Page  268. 

Murder  in  the  Second  Degree. — In  murder  in  the  second  degree,  the 
purpose  or  intention  to  kill  is  followed  immediately  by  the  act,  and  is 
not  premeditated,  the  time  and  the  circumstances  are  not  such  as  to  allow 
of  deliberate  thought,  yet  there  must  be  a  formed  design  and  purpose  to 

kill.    Page  263.  m 

9 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Elliott,  J. — Edward  Fahnestoek,  the  appellant,  was  in- 
dicted for  murder,  in  the  first  degree,  in  killing  John 
Clifford. 

Plea,  not  guilty.  The  issue  was  tried  hy  a  jury,  who 
returned  a  verdict  of  guilty  of  murder  in  the  first  degree, 
and  that  he  suffer  death.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  overruled  and  excepted  to,  and 
judgment  on  the  finding  of  the  jury. 

Several  errors  are  assigned  as  reasons  for  the  reversal  of 
the  judgment  of  the  Circuit  Court,  which  will  be  considered 
in  the  order  in  which  they  are  presented  in  the  record. 

1.  The  court  overruled  the  defendant's  motion  to  quash 
the  indictment. 

The  only  objection  urged  to  the  indictment  is,  that  it 
does  not  aver  that  the  defendant  is  a  "person  of  sound 
mind."  These  words  are  found  in  the  section  of  the 
statute  defining  the  crime  of  murder  in  the  first  degree, 
and  it  is  urged  that  they  constitute  a  part  of  the  statutory 
definition  of  the  crime,  and  must,  therefore,  be  averred  in 
the  indictment.    They  do  not,  properly  speaking,  consti- 
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tute  a  part  of  the  definition  of  the  crime,  but  rather  of 
the  person  capable  of  committing  it.  The  crime  consists 
in  the  killing  of  a  human  being,  purposely  and  with  pre- 
meditated  malice.  There  must  be  a  purpose  or  definite 
design  to  destroy  life,  actuated  by  a  malicious  motive. 
The  act  must  be  premeditated,  or  thought  of  and  de- 
termined upon,  before  its  commission.  These  ingredients 
can  only  exist  where  there  is  a  mind  with  reflective  facul- 
ties, capable  of  thought  and  consistent  reason,  to  form 
designs  and  conclusions ;  in  other  words,  it  requires  a 
person  of  sound  mind  to  be  capable  of  the  acts  that  consti- 
tute the  crime.  The  law  presumes  every  person  who 
has  arrived  at  the  years  of  discretion  to  be  of  sound 
mind ;  and  hence,  it  is  not  necessary  that  the  state  should 
prove  that  fact  to  justify  a  conviction.  If,  in  fact,  the  ac- 
cused is  not  of  sound  mind,  it  is  a  legitimate  matter  for 
proof  in  defense,  but  need  not  be  averred  in  the  indict- 
ment. Substantially,  the  same  words  were  used  in  de- 
fining murder  at  common  law,  as  well  as  by  statute,  and 
this  court  has  held,  both  before  and  since  the  adoption  of 
the  present  constitution,  that  the  fact  need  not  be  averred 
in  the  indictment.  Jerry  v.  The  State,  1  Blackf.  895; 
Dillon  v.  The  State,  9  Ind.  408 ;  CordeU  v.  The  State,  22 
Ind.  1.  The  question  also  seems  to  be  settled  by  the 
statute.  The  seventh  clause  of  sec.  61,  p.  404,  2  G.  &  H., 
provides  that  the  indictment  may  not  be  quashed  or  set 
aside  for  any  defect  or  imperfection  which  does  not  tend 
to  the  prejudice  of  the  substantial  rights  of  the  defendant 
upon  the  merits;  and  by  section  62  it  is  further  provided 
that,  "  neither  presumptions  of  law,  nor  matters  of  which 
judicial  notice  is  taken,  need  be  stated  in  an  indictment 
or  information." 

2.  The  court  overruled  a  motion  to  strike  out  certain 
averments  in  the  fourth  count  of  the  indictment  ag  sur- 
plusage, which  is  also  assigned  as  error.  The  averments 
were  proper,  as  a  part  of  the  description  of  the  injury  in- 
flicted, causing  the  death ;  the  court  did  not  therefore  err 
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in  refusing  to  strike  them  out.  But  if  it  had  been  irrele- 
vant or  surplus  matter,  the  defendant  could  not  have  been 
prejudiced  thereby;  and  therefore  the  judgment  should 
not  be  reversed  because  of  the  refusal  of  the  court  to 
strike  it  out. 

3.  The  next  error  complained  of  is  the  refusal  of  the 
Circuit  Court  to  grant  a  change  of  venue,  for  the  trial  of 
the  cause,  prayed  for  by  the  defendant. 

The  motion  of  the  defendant  for  a  change  of  venue 
from  Tippecanoe  county  was  based  on  his  own  affidavit, 
stating  that  he  believed  he  could  not  receive  a  fair  trial 
in  said  county,  owing  to  the  prejudice  against  him  therein. 
In  addition  to  the  reasons  under  the  statute,  stated  in 
general  terms,  the  affidavit  stated  further,  "that  said 
prejudice  has  manifested  itself  since  the  homicide  for 
which  he  is  indicted  occurred,  and  before ;  since,  in  such 
expressions  as  "hang  him,"  uttered  by  persons  in  the 
crowd  the  evening  of  his  arrest,  and  remarks  made  since 
the  commission  of  said  homicide,  by  persons  otherwise 
qualified  to  sit  as  jurors,  that  the  defendant  should  be 
punished  with  death,  if  not  for  this  offense,  on  account 
of  offenses  which  such  persons  suspicioned  him  of  com- 
mitting, (of  all  knowledge  of  who  did  commit  such 
offenses  this  affiant  is  ignorant,)  or  on  account  of  some- 
thing which  such  persons  supposed  he  might  commit 
hereafter ;  and  before  and  since  said  homicide,  for  which 
this  defendant  is  indicted,  was  committed,  expressions 
have  been  used  that,  if  this  affiant  were  killed,  a  jury- 
should  not  or  ought  not  to  be  impanneled  to  try  his  mur- 
derers. This  defendant  further  swears  that  prejudice 
against  him  existed  before,  and  now  exists  after  the  com- 
mission of  the  alleged  offense  for  which  he  stands  in- 
dicted." The  statute  under  which  this  motion  was  made 
provides  that  the  court  may,  in  its  discretion,  grant  such 
change  of  venue.  (2  GL  &  H.  407,  sec  78.)  The  applica- 
tion is  addressed  to  the  discretion  of  the  court  below. 
Allowing  that  a  sound  judicial  discretion  is  meant  thereby, 
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still  the  Circuit  Court  may  be  presumed  to  have  a  better 
opportunity  to  judge  of  the  facts  and  propriety  of  the 
change  than  this  court,  looking  only  to  the  record.  If 
this  court  can  review  the  action  of  the  court  below  in 
refusing  such  a  change,  the  power  should  only  be  exer- 
cised in  a  clear  case  of  abuse  of  that  discretion.  Such  a 
case  is  not  shown  by  the  record  before  us. 

4.  During  the  imparineling  of  the  jury  to  try  the  case, 
one  Ephraim  Martin  was  called  into  the  box,  and  after 
being  sworn  to  answer  questions  touching  his  competency 
to  serve  as  such  juror,  testified  as  follows:  "I  reside  six 
miles  from  Lafayette;  I  am  hot  acquainted  with  the  defend- 
ant; I  have  partly  formed  an  opinion,  as  to  the  guilt  or 
innocence  of  the  defendant,  from  rumor,  that  might  have 
some  bearing  on  my  mind.  This  would  readily  yield  to 
the  evidence,  and  I  could  give  the  man  a  fair  trial ;  but  I 
would  rather  not  be  on  the  jury."  The  defendant's  counsel 
then  asked  the  juror:  "Is  it  on  account  of  rumors  you 
have  heard  that  you  object  to  sitting  on  the  jury?"  To 
which  the  juror  answered :  "  Because  I  would  rather  not 
sit  in  such  cases."  The  record  then  says:  "Thereupon 
the  defendant's  counsel  asked  for  a  more  definite  answer, 
but  the  court  overruled  all  further  questions  as  to  this 
point,  and  held  the  juror  competent,  and  refused  to  allow 
a  challenge  for  cause  on  his  said  statements ;"  to  which  the 
defendant  excepted.  The  obvious  meaning  of  the  juror  in 
the  statement,  "  because  I  would  rather  not  sit  in  such 
cases,"  was  in  reference  to  the  charge  of  murder  against 
the  defendant,  and  that  he  did  not  like  to  serve  as  a  juror 
in  such  cases. 

The  answer  seems  to  be  plain  and  definite,  and  the  court 
only  exercised  a  reasonable  discretion  in  closing  the  ex- 
amination on  that  point.  The  object  of  the  question  that 
elicited  the  answer  evidently  was  to  show  that  the  juror 
feared  the  influence  on  his  mind,  in  trying  the  issue,  of  the 
opinion  partially  formed  from  rumor  as  to  the  defendant's 
guilt  or  innocence ;  the  answer  gave  a  different  reason,  one 
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that  did  not  tend  to  render  him  incompetent;  it  was  there- 
fore proper  to  close  the  examination  on  that  point. 

But  it  is  insisted  that  the  answer  of  the  juror,  that  he 
had  partly  formed  an  opinion  of  the  defendant's  guilt  or 
innocence  frpm  rumor,  etc.,  rendered  him  incompetent,  and 
that  the  court,  therefore,  erred  in  refusing  the  challenge 
for  cause. 

By  the  13th  section  of  the  1st  article  of  the  constitution 
of  the  state,  it  is  provided  that,  "in  all  criminal  prosecu- 
tions, the  accused  shall  have  the  right  to  a  public  trial  by 
an  impartial  jury,"  etc.  And  the  statute  enacts  that  "any 
juror  is  incompetent  who  has  formed  or  expressed  an 
opinion  of  the  guilt  or  innocence  of  the  defendant."  2  G-. 
&  H.  408,  sec.  84. 

The  object  of  both  the  constitution  and  the  statute  is 
evidently  to  secure  to  the  accused  a  fair  and  impartial  trial, 
by  unprejudiced  jurors.  The  mind  should  be  free  from 
any  previously  formed  positive  conclusions,  as  to  the  guilt 
or  innocence  of  the  accused,  or  the  material  facts  involved 
in  the  case;  it  should  be  in  a  condition  to  receive,  judge 
of,  and  apply  the  evidence  to  the  alleged  facts,  with  the 
same  freedom  of  will  that  would  be  presumed  to  exist  if 
the  juror  had  for  the  first  time  heard  of  the  case  in  the 
jury-box.  If  from  any  previously  formed  opinion,  it 
would  require  either  more  or  less  evidence  to  satisfy  tho 
mind  of  the  existence  or  non-existence  of  the  material 
facts  involved,  then  the  juror  is  not  impartial,  and  is  there- 
fore incompetent.  The  commission  of  a  crime  of  the  char- 
acter of  the  one  charged  in  this  case,  naturally  produces 
more  or  less  excitement  in  the  vicinity  of  its  enactment, 
and  with  the  various  means  of  speedy  communication  ex- 
isting almost  every- where  in  this  country,  intelligence  of 
the  act  is  very  soon  generally  disseminated  throughout 
the  immediate  community,  and  it  would  in  many  cases  be 
impossible  to  find  a  jury,  composed  of  men  of  ordinary  in- 
telligence, who  had  never  heard  of  the  case  before  being 
called  into  the  jury-box.    It  is  often  impossible  to  Avoid 
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the  formation  of  an  opinion  of  some  kind  from  mere  hear- 
say or  rumors.  Such  opinions,  however,  where  the  facts 
are  only  judged  of  by  mere  rumor,  or  the  relation  of  per- 
sons not  claiming  to  have  any  personal  knowledge  of  them, 
would  make  but  a  slight  impression  on  a  mind  of  ordinary 
intelligence,  and  could  scarcely  form  an  impediment  to  a 
fair  and  proper  conclusion  from  the  legal  evidence  given 
on  the  trial.  In  this  case  the  answer  of  the  juror  was, 
that  he  had  partly  formed  an  opinion  from  rumor,  which 
would  readily  yield  to  the  evidence.  The  question  of  his 
competency,  under  his  statements,  was  left  by  the  statute 
to  the  sound  discretion  of  the  court,  and  the  facts  do  not 
show  an  abuse  of  that  discretion  in  refusing  the  challenge 
for  cause.  See  Bice  v.  The  State,  7  Ind.  836.  Bradford  v. 
The  State,  15  Ind.  347. 

5.  James  Bock  was  called  into  the  box  as  a  juror ;  when 
under  examination,  under  oath,  as  to  his  competency,  the 
prosecuting  attorney  was  permitted  to  ask  him,  over  the 
objection  of  the  defendant,  if  he  entertained  such  consci- 
entious opinions  with  regard  to  the  infliction  of  the  punish- 
ment of  death,  that,  if  the  defendant  was  found  guilty,  he 
could  not  assess  that  punishment  against  him?  To  which 
he  answered,  "  I  do."  The  court  thereupon  allowed  the 
challenge  of  the  juror  "  for  cause,"  over  the  defendant's 
objection.  The  court  did  right.  This  question  was  fully 
examined  in  the  case  of  DriskiU  v.  The  State,  7  Ind.  338. 
We  approve  the  rulings  of  the  court  on  this  point  in  that 
case. 

6.  During  the  progress  of  the  trial,  one  James  Chizum 
waa  introduced  and  sworn  aa  a  witness  on  the  part  of  the 
defendant,  and  during  his  examination  testified  with  refer- 
ence to  a  particular  act  of  violence  by  the  deceased  when 
intoxicated.  The  defendant's  counsel  then  asked  the  wit- 
ness this  question :  "  Do  you  know  the  general  character 
of  the  deceased,  when  he  was  intoxicated,  from  report  of 
his  neighbors  ?"  The  court  refused  to  permit  the  question 
to  be  answered,  which  refusal  is  assigned  as  error.    The 
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object  of  the  question  is  very  obscure,  if  at  all  perceptible. 
The  general  character  of  the  deceased,  whether  sober  or 
drunk,  would  seem  to  have  little,  if  any  thing,  to  do  with 
the  question  of  the  defendant's  guilt.  If  the  deceased  was 
in  the  habit  of  becoming  intoxicated,  and  when  in  that 
condition  was  quarrelsome  and  violent,  and  that  fact  was 
known  to  the  defendant,  and,  if  it  is  further  claimed  that 
the  deceased  was  intoxicated  at  the  time  the  defendant  met 
him  in  the  saloon,  a  short  time  before  his  death,  and  that 
the  defendant's  conduct  on  that  occasion  is  claimed  to  have 
been  influenced  by  a  knowledge  of  the  alleged  violent 
habits  of  the  deceased  when  so  intoxicated,  the  question 
of  such  habits  or  disposition  would  seem  to  be  one  of  fact 
rather  than  of  general  character.  The  court  did  permit 
proof  of  the  temper  and  disposition  of  the  deceased,  and  of 
particular  acts  of  violence  when  he  was  intoxicated;  but 
if  evidence  of  the  general  character  of  the  deceased,  when 
intoxicated,  as  to  his  being  quarrelsome  or  violent,  were 
permissible  in  such  a  case,  still  the  question  propounded  to 
the  witness  was  correctly  overruled.  General  character  is 
the  opinion,  estimate,  or  knowledge  of  those  residing  in  the 
neighborhood  generally;  but  the  question  here  propounded 
does  not  ask  the  witness  if  he  has  a  personal  knowledge  of 
what  that  character  is,  as  derived  from  the  general  opinion 
of  the  neighborhood,  but  if  he  knows  the  character  "  from 
report  of  his  neighbors."  Besides,  the  question  was  not 
directed  to  any  particular  point  of  character,  about  which 
it  could  be  at  all  material  that  the  jury  should  be  informed. 

7.  A  witness  was  asked  by  the  prosecution,  "  What  the 
occupation  of  the  defendant  was  ?"  The  defendant  objected, 
but  the  court,  over  his  objection,  permitted  the  witness  to 
answer  the  question,  and  to  state  the  defendant's  occupa- 
tion. 

There  was  nothing  improper  in  the  question,  nor  any 
thing  very  important  elicited  by  the  answer. 

The  remaining  questions  presented  for  the  consideration 
of  this  court,  relate  to  the  instructions  given  by  the  court 
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below  to  the  jury,  and  to  the  refusal  of  the  court  to  give  to 
the  jury  certain  instructions  asked  by  the  defendant. 

The  propriety  of  the  rulings  and  action  of  the  court,  in 
the  instructions  given  to  the  jury,  and  in  refusing  instruc- 
tion asked,  must  in  a  measure  depend  upon  the  evidence 
given  in  the  cause.  The  instructions  given  should  not  only 
be  a  proper  exposition  of  the  law,  but  should  be  applicable 
to  the  facts  and  evidence  of  the  particular  case.  The  evi- 
dence in  this  case  is  made  a  part  of  the  record ;  and  we 
find  that  an  examination  of  it  is  highly  necessary  f  o  a 
proper  understanding  of  the  importance,  propriety,  and 
bearing  of  the  charges  given,  and  charges  refused  by  the 
court.  The  evidence  is  sp  voluminous  as  to  forbid  the  pro- 
priety of  copying  the  whole  of  it  into  this  opinion.  The 
only  part  of  it,  however,  material  to  the  discussion  of  the 
questions  involved,  is  that  relating  to  the  rencounter  be- 
tween the  defendant  and  the  deceased,  which  resulted  in 
the  death  of  the  latter ;  and  the  circumstances  immediately 
connected  with  it,  which,  in  substance,  is  as  follows : 

Jacob  Keizer  testified,  that  on  the  evening  of  the  26th 
of  November j  1864,  being  in  the  city  of  Lafayette,  he  passed 
up  Main  street  at  about  nine  o'clock,  stopped  in  at  the 
Gem  saloon;  noticed  three  men  in  the  saloon,  besides  the 
barkeeper,  Dupleaux.  Two  of  them  appeared  to  be  in  an 
altercation;  knew  none  of  the  parties,  except  the  defend- 
ant,  and  only  knew  him  by  sight.  The  first  thing  which 
drew  my  attention  was  the  deceased  telling  the  defendant 
to  go  away  from  him  and  let  him  alone,  as  he  did  not 
wish  to  have  any  thing  to  do  with  him;  that  he  was 
not  talking  to  him,  (defendant,)  but  was  talking  to  his 
brother,  Richard  Fahnestock.  Richard  told  defendant  not 
to  interfere;  to  let  them  alone;  that  they  would  have  no 
fight  or  no  fuss.  The  defendant  still  kept  himself  between 
the  two,  saying  something  about  that  he  would  settle  this 
thing  himself,  or  words  to  that  effect;  he  did  not  speak 
in  a  very  audible  voice.  They  moved  up  to  the  counter 
again,  and  Clifford  again  told  the  defendant  to  go  away 
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and  let  him  alone,  that  he  did  not  wish  to  have  any  fuss 
with  him.  Clifford  then  stepped  back  from  the  counter, 
with  both  hands  in  his  coat  pockets,  the  skirt  pockets; 
he  had  on  a  blouse  coat.  The  defendant  asked  him  if 
that  was  his  game;  if  he  was  going  to  use  weapons? 
Clifford  told  him  that  he  had  no  weapons  about  him ;  that 
he  never  carried  them ;  and  again  stepped  up  to  the  coun- 
ter, leaning  his  left  arm  upon  the  counter,  and  again  told 
defendant  to  go  away  from  him  and  let  him  alone;  that 
he  did  not  wish  to  have  any  quarrel  with  him  (defend- 
ant.) "I  turned  around  to  leave  the  saloon,  and  was 
going  out,  when  I  noticed  the  defendant  pulling  off  his 
coat.  Defendant  said  to  Clifford  that  if  he  wanted  any 
thing  out  of  him  (defendant)  or  with  him,  he  (Clifford) 
could  have  it.  Did  not  hear  Clifford  make  any  reply." 
Witness  then  passed  out  of  saloon,  and  spoke  to  a  gentle- 
man on  the  pavement ;  told  him  there  would  be  a  fight  in 
the  saloon.  Both  then  stepped  to  the  door,  and  the  gen- 
tleman said  it  was  Ed.  Fahnestock  and  some  other  person ; 
witness  did  not  hear  the  remark  fully.  The  gentleman 
stepped  away.  Witness  stood  looking  in  the  saloon,  and 
saw  defendant  strike  Clifford,  knocking  him  out  through 
the  door.  They  were  screen  doors,  opening  either  way, 
having  no  fastening;  if  any  thing  pushed  against  them, 
they  would  open.  Clifford  turned  around,  as  if  going 
away  from  the  saloon;  but,  as  the  defendant  came  out  of 
the  door,  Clifford  turned  around  and  walked  up  to  him, 
and  asked  him  if  that  was  the  way  he  done  business— 
strike  a  man  and  then  draw  a  revolver;  and  drew  back 
his  left  hand  and  struck  at  defendant,  who  was  standing 
still  on  the  pavement;  they  closed  together  at  once,  the 
defendant  drawing  a  revolver  out  of  his  pant's  pocket,  and 
commenced  shooting  at  Clifford;  thinks  there  were  four 
shots  fired  while  they  were  tussling  on  the  pavement. 
After  they  got  off  the  pavement  into  the  street,  Clifford 
was  striking  at  the  defendant.  Noticed  the  defendant 
draw  something  .from  his  side,  or  from  behind  him,  and 
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strike  three  or  four  licks  at  Clifford,  perhaps  more;  almost 
instantly  Clifford  called  out  that  he  was  stabbed.  The 
defendant  then  let  go  of  him,  and  ran  back  into  the 
saloon.  Clifford  staggered  back  on  to  the  pavement, 
threw  up  his  hands,  and  again  called  out  that  he  was 
stabbed,  and  fell  forward  on  the  pavement.  In  two  or 
three  minutes  afterward,  some  one  said  he  was  dead. 

Does  not  think  there  could  have  been  any  scuffling  in 
the  saloon  between  the  parties  before  the  defendant  struck 
Clifford  and  knocked  him  out  at  the  door ;  thinks  if  there 
had  been  he  would  have  seen  it.     The  defendant  followed 
Clifford  right  out  after  he  struck  him.    The  defendant 
had  his  hand  in  his  right-hand  pant's  pocket  when  wit- 
ness saw  him  standing  on  the  pavement.    When  Clifford 
struck  defendant,  they  clinched;    Clifford  had  hold   of 
defendant   with   his   right   hand    somewhere    about   the 
shoulders  or  head.     The  defendant  had  hold  of  Clifford 
with  his  left  hand,  and  kept  shoving  him  back.    The  first 
shot  was  fired  immediately  in  front  of  and  close  to  the 
door.    It  was  Frank  Terwelliger  witness  spoke  to  at  the 
door  before  the  defendant  struck  Clifford  in  the  house. 
The  shots  were  fired  about  as  fast  as  a  man  could  cock 
his  revolver  and  shoot.     Clifford  wad  moving  back  and 
the  defendant  following  up.    The  defendant  was  doing 
nothing  but  shooting,  and  Clifford  was  striking  at  him. 
After  the  shooting  was  over,  the  defendant   struck  at 
Clifford  underhand  licks;  thought  he  was  punching  with 
his  revolver;  this  was  before  the  defendant  drew  his  knife. 
After  it  was  drawn,  the  position  of  the  parties,  as  near  as 
witness  could  tell,  was  this :    Clifford  had  his  left  arm  on 
the   defendant,  with  defendant's   head  bent   down,  and 
defendant  was  striking  up  with  his  right  hand,  and  had 
hold  of  Clifford  with  his  left  hand,  about  the  shoulder  or 
breast,  and  was   trying  to   shield  his   head   from    Clif- 
ford's blows.    Thinks   Clifford  was  sober.     Clifford  was 
considerably  larger,  and  perhaps  two  inches  taller,  than 
defendant. 

Vol.  XXTTL— 16 
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John  A.  Haines  testifies  that  he  was  in  the  employ  of 
Dupleaux  $  Davis  at  the  Gem  saloon  in  Lafayette;  was  in 
the  kitchen  of  the  saloon ;  heard  loud  words  and  quarrel- 
ing ;  went  to  the  sash  door  and  looked  through ;  saw  Clif- 
ford and  Richard  Fahnestock  (defendant's  brother)  talking. 
Dupleaux  said, "  Be  still."  Clifford  said  he  was  speaking  to 
defend  himself;  that  he  was  fond  of  children,  and  had 
picked  up  Richard7 s  child  and  kissed  it ;  he  supposed  he 
had  insulted  Richard 's  wife  by  that.  Richard  told  him  that 
was  not  it.  Clifford  said,  "  Why  did  you  not  strike  me  with 
your  fist,  and  not  take  a  chair ;  it  was  a  d — d  cowardly  act." 
Richard  said  he  did  not  think  so,  as  he  had  to  defend  him- 
self; and  Clifford  was  drunk  at  the  time  he  struck  him 
with  the  chair.  Just  then  the  defendant  came  in  and 
stepped  between  the  two.  The  defendant  and  Clifford  had 
some  words;  what  they  were  I  could  not  tell.  I  then  saw 
the  defendant  pull  off  his  coat  and  put  it  on  the  counter ; 
then  Mr.  Dupleaux  said,  "  Not  in  here,  Fanny"  He  spoke 
to  him  several  times.  They  got  to  scuffling,  and  I  could 
not  tell  which  struck  first,  until  they  got  to  the  door;  then 
I  saw  the  defendant  with  a  small  revolver  iu  his  hand  and 
knife  at  his  back.  Clifford  said,  "  That 's  the  way  you  are 
coming  to  it,  with  a  revolver."  I  heard  the  firing ;  right 
after  which  the  defendant  came  through  the  dining-room 
saying, "  Let  me  out."  He  was  putting  his  coat  on,  or  had 
it  in  his  hand.  Thinks  he  heard  Clifford  in  the  saloon  say 
that  "he  was  talking  to  his  brother  and  not  to  him." 
Heard  defendant  talk,  but  could  not  say  what  he  said. 
Clifford  was  talking  loud.  Do  n't  think  he  saw  any  scuffling 
before  the  defendant  pulled  off  his  coat.  Went  back  when 
he  saw  the  defendant  near  the  door  with  the  pistol,  stand- 
ing in  the  door  or  a  little  out.  The  knife  was  at  his  hip. 
Thinks  he  might  have  been  holding  the  door  open.  He 
was  holding  the  revolver  down  in  his  hand.  The  knife 
was  a  large  one.  Went  back  once  or  twice  while  they 
were  fussing ;  came  back  to  the  sash  door  and  saw  the  de- 
fendant near   the  front  door  with  the  pistol.     Clifford 
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seemed  to  be  excited  with  liquor  that  evening.    DupUaux 
told  him  to  quit  talking  so  loud  several  times. 

Hugh  Scudder  testified :  Was  not  acquainted  with  Clif- 
ford, and  had  only  had  an  introduction  to  the  defendant. 
Is  a  cousin  of  Richard  FahnestocVs  wife.    On  the  evening 
of  the  difficulty  stepped  into  the  Gem  saloon  with  Richard 
Fahnestock  and  got  something  to  drink ;  while  there  Clif- 
ford came  in ;  Richard  spoke  to  him  first.     Clifford  then 
said,  "  Mr.  Fahnestock  I  have  been  looking  for  you  for  some 
time."    He  then  said  he  wanted  to  know  why  Richard  had 
struck  him  with  a  chair  some  time  before.    Richard  replied 
that  he  (Clifford)  had  imposed  upon  him,  and  abused  him ; 
that  he  had  taken  a  chair  to  take  it  into  the  shop,  and 
struck  Clifford  because  Clifford  was  trying  to  strike  him. 
Clifford  asked  Richard  why  he  struck  him  with  a  chair. 
Richard  said  because  he  had  it  in  his  hand,  and  thought 
Clifford  was  going  to  do  him  bodily  injury.     Clifford  asked 
Richard  why  he  did  not  strike  him  with  his  fist,  and  said  it 
was  a  d — d  cowardly  act.    Richard  said  he  did  not  know 
whether  it  was  or  not.    About  this  time  the  defendant 
came  in  and  stepped  between  Richard  and  Clifford,  and  said 
something  about  having  something  to  drink.    Thinks  he 
also  said,  "  That 's  enough  of  this,"  or  something  to  that 
amount.     Clifford  stepped  back  and  put  his  hand  in  his 
left  coat  pocket,  and  his  right  hand  under  his  right  coat 
tail,  and  said  to  the  defendant  "  You  go  away,  I  am  not 
talking  to  you."    The  defendant  started  up  with  his  right 
hand  toward  Clifford's  left  pocket,  saying  what  have  you 
got  there.    Did  not  hear  Clifford  make  any  remark  at  all. 
Witness  then  walked  toward  the  dining-room  door,  looked 
back  over  his  shoulder,  and  saw  defendant  strike,  or  make 
a  motion  with  his  right  hand,  overhanded  at  Clifford.    This 
was  the  last  witness  saw  of  them.    Says,  the  defendant  ad- 
vanced toward  Clifford,  and  the  latter  kept  moving  back. 
Do  n't  think  the  defendant  got  hold  of  Cliffords  pocket ; 
saw  no  other  striking.    The  defendant  had  his  coat  and 
hat  on  when  talking,  but  had  pulled  his  coat  oft  when 
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witness  was  walking  toward  dining-room  door;  did  not 
see  him  pull  his  coat  off;  he  had  it  off  at  the  door.  Had 
been  with  Richard  at  Matthias  Scudded 's,  where  Richard  re- 
sides, and  had  come  oat  with  Richard,  who  at  the  request 
of  his  wife  got  some  cakes  for  over  Sunday.  Had  got  the 
cakes,  and  passing  back  by  the  saloon,  Richard  went  in,  at 
the  request  of  witness,  to  get  something  to  drink.  Clifford 
appeared  to  have  something  heavy  in  his  coat  pocket. 
(The  subsequent  evidence  explains  this :  Clifford  had  pur- 
chased a  pair  of  shoes  for  his  little  girl,  and  had  them  in 
his  coat  pocket).  Clifford  was  the  taller  man,  and  larger 
every  way. 

Frank  Terwittiger  testified,  that  he  was  tending  bar  at 
Bates  $  Ruby's,  first  door  west  of  Gem  saloon.  About 
nine  o'clock,  or  a  few  minutes  before,  on  the  evening  of 
the  killing,  was  standing  in  the  door  of  Bates  $  Ruby's 
saloon,  with  Elwood  Ruby.  Clifford  came  up  street,  asked 
witness  if  he  had  seen  Ed.  Fahnestock  that  evening.  Wit- 
ness told  him  he  had  not.  He  then  said,  "  I  do  n't  mean 
Ed.  Fahnestock,  I  mean  Dick  Fahnestock."  Witness  told 
him  that  he  had  not  seen  Dick  that  day.  Young  Ruby 
spoke  and  said,  "Dick  Fahnestock  passed  here  while  We 
were  talking."  Clifford  asked  where  he  went.  Ruby  said, 
"Up  street."  Clifford  then  went  into  the  Gem  saloon. 
A  few  minutes  afterward  the  defendant  came  walking 
down  the  street,  and  also  went  into  the  Gem  saloon. 
Soon  afterward  witness  stepped  to  the  door  of  the  Gem 
Saloon — two  swinging  doors;  heard  persons  quarreling; 
looked  in,  and  saw  Dick  and  Ed.  Fahnestook  and  Clifford 
talking;  could  not  distinguish  any  words;  started  away 
from  the  door,  and  some  one  spoke  to  him  about  a  fuss 
in  there ;  started  to  walk  up  street,  but  turned  and  came 
back ;  was  going  to  Gem  saloon ;  saw  the  defendant  pull 
off  his  coat  and  strike  Clifford;  the  blow  staggered  him 
through  the  screen  door,  nearly  to  the  middle  of  the  side- 
walk; the  defendant  followed  out,  still  having  his  coat 
off     Clifford  asked  defendant  if  that  was  his  game,  or  if 
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that  was  what  he  wanted,  or  words  to  that  effect.  Wit- 
ness do  n't  remember  defendant's  reply.  Clifford  squared 
off  in  the  attitude  of  fighting ;  they  apparently  stepped 
toward  each  other.  Clifford  made  an  overhanded  blow ; 
do  n't  think  he  hit  defendant ;  they  then  clinched ;  there 
was  very  little  scuffling.  When  the  first  shot  was  fired, 
witness  stepped  back  a  little  to  avoid  getting  shot ;  while 
stepping  back,  the  second  and  third  shots  were  fired; 
they  still  struggled  about  three  or  four  feet  from  the  side- 
walk, then  came  struggling  back  toward  it.  Saw  the  de- 
fendant strike  three  or  four  licks  with  his  right  hand  at 
Clifford ;  he  was  close  enough  to  hit ;  they  were  tightly 
clenched  together.  When  they  got  about  to  edge  of  the 
sidewalk,  they  let  go  of  each  other,  and  Clifford  halloed, 
"My  God!  I  am  cut!"  thinks  those  were  the  words  he 
used.  Clifford  fell  on  the  sidewalk,  and  exclaimed,  "  0 ! 
Of  O!"  which  was  all  he  said.  Thinks  defendant  was 
back  in  the  saloon  almost  as  soon  as  Clifford  fell.  When 
witness  saw  them  in  the  saloon,  Clifford  was  standing 
with  his  hands  in  his  pocket ;  did  not  see  Clifford  make 
any  demonstrations.  During  the  fight  out  of  doors, 
Clifford  had  defendant's  head  down  below  Cliffords 
breast;  could  not  say  how  defendant  had  Clifford;  he 
must  have  had  hold  of  him  to  keep  from  falling ;  thinks 
the  first  shot  was  fired  after  the  parties  clinched. 

Gus.  Fuss  testified,  that  his  place  of  business  is  next 
door  east  of  Gem  saloon;  keeps  a  meat  shop;  did  not 
know  Clifford  before  his  death ;  was  in  his  shop  with 
George  Burrows;  heard  a  fuss,  and  both  ran  out.  The 
first  he  saw  was  Clifford  coming  out  of  the  room  back- 
ward, the  doors  spread  open.  Clifford  stopped  about 
three  steps  from  the  door ;  heard  a  noise  like  a  blow  be- 
fore he  came  out;  he  seemed  to  stumble  out  back- 
ward. The  defendant  followed.  Clifford  said,  "I  can 
give  you  a  fair  fight.'  As  quick  as  he  said  that,  the  de- 
fendant shot  at  him.  Witness  saw  the  pistol  in  his  hand. 
Clifford  then  ran  up  to  the  defendant,  and  caught  him  by 
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the  hair,  and  bent  him  down.  Three  more  shots  were 
then  fired,  and  then  they  backed  off  the  sidewalk  into  the 
street.  Clifford  kept  the  defendant  down.  The  three  last 
shots  were  in  quick  succession,  about  a  minute  between 
first  and  second.  After  the  shots  were  fired,  the  defendant 
drew  a  knife  and  commenced  cutting.  The  first  cut  was 
straight  upward ;  the  others  upward  and  toward  Clifford. 
"Witness  then  left;  says  he  did  not  see  Clifford  do  any 
thing  except  bending  defendant  down ;  was  about  four  or 
five  feet  from  them.  The  first  shot  was  fired  before 
Clifford  touched  him ;  thinks  not  more  than  half  a  minute 
elapsed  before  defendant  drew  the  knife;  the  knife  was 
of  a  kind  he  did  not  have  to  open.  After  Clifford  came 
out  he  did  not  turn  to  walk  away ;  he  turned  toward  the 
defendant,  and  said,  "  I  can  give  you  a  fair  fight."  He 
did  not  go  toward  or  strike  defendant  before  the  first  shot 
was  fired. 

George  Burrows  testified :  Was  in  Fuss  meat  shop ; 
heard  a  fuss;  went  out  and  saw  Clifford  staggering  back 
on  the  sidewalk.  Witness  went  into  meat  shop  and  set 
his  basket  down,  and  then  came  out  again.  Cliffordyraa 
then  near  the  edge  of  the  sidewalk.  The  defendant  came 
out  and  said,  "  God  damn,  I  can  whip  you  at  a  fair  fight." 
Both  then  started  for  each  other;  did  not  see  the  pistol, 
but  supposed  it  was  the  defendant  fired;  they  then 
clinched,  and  immediately  afterward  there  were  three  or 
four  more  shots  fired.  They  were  still  clinched  after  the 
shooting,  and  the  defendant  was  striking  underhand 
blows.  After  he  had  6truck  three  or  four  licks,  Clifford 
said, "  The  God  d— d  son  of,"  etc.,  "  has  stabbed  me."  The 
defendant  turned  around,  when  witness  for  the  first  time 
saw  the  knife.  Up  to  this  time  the  defendant's  back  had 
been  to  the  saloon,  and  Clifford's  to  the  street;  thinks  the 
defendant  struck  one  lick  with  the  knife  after  Clifford 
exclaimed  that  he  was  stabbed.  The  defendant  had 
no  coat  on,  and,  witness  thinks,  no  hat;  Clifford  had 
on  both  coat   and  hat.    Thinks  the  blade  of  the  knife 
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probably  six  inches  long.  They  were  three  paces  apart 
when  the  first  shot  was  fired;  did  not  see  defend- 
ant stop  when  he  came  out  of  the  door;  he  spoke  as 
he  came  out,  and  Clifford  did  the  same,  and  they  started 
for  each  other,  and  before  they  got  together  the  first  shot 
was  fired ;  thinks  neither  had  hold  of  the  head  of  the 
other;  thinks  the  shots  were  fired  faster  than  a  man 
could  cock  a  pistol. 

Daniel  Boss  testified,  that  he  knew  the  defendant,  also 
knew  Clifford  by  sight.  On  the  evening  of  the  killing 
was  in  Bates  §  Buby's  saloon  about  nine  o'clock ;  stepped 
out  of  the  door,  and  saw  a  difficulty  on  the  sidewalk. 
The  defendant  was  standing  by  the  door,  Clifford  further 
out.  Saw  Clifford  making  toward  defendant,  and  strike  at 
him ;  thinks  he  did  not  hit  him ;  then  there  was  a  pistol 
shot  fired  by  defendant;  then  they  clinched;  defendant 
fired  another  shot,  and  then  a  third.  They  were  then  in 
the  street,  and  the  crowd  prevented  witness  from  seeing 
more.  Saw  no  striking,  except  the  first  blow  by  Clifford, 
and  thinks  they  must  have  had  each  other  by  the  collar, 
or  somewhere  there.  They  must  have  been  four  or  five 
feet  apart  when  the  first  shot  was  fired;  says  Clifford 
struck  before  the  first  shot  was  fired,  but  thinks  defend- 
ant dodged  the  blow. 

Chris.  Mertz  testified,  that  he  keeps  a  provision  store 
three  doors  east  of  the  Gem  saloon.  His  attention  was  first 
drawn  by  the  first  pistol  fire;  was  standing  in  the  door  at 
the  time.  The  first  pistol  shot  was  fired  on  the  sidewalk. 
Witness  first  saw  the  parties  just  as  they  got  oft"  the  side- 
walk, Clifford  first  and  the  defendant  after  him ;  they  then 
stood  before  each  other,  about  two  feet  apart.  The  de- 
fendant shot  at  Clifford  pretty  rapidly  after  they  got  off 
the  sidewalk.  They  were  about  six  feet  from  the  side- 
walk when  the  last  shot  was  fired,  and  almost  as  close  to- 
gether as  they  could  get.  Saw  defendant  put  back  his 
right  hand  and  draw  a  little  nearer  to  Clifford,  and  as  wit- 
ness thought  stabbed  him.     They  came  closer  together, 
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both  in  a  bending  position ;  it  looked  to  witness  as  though 
defendant  had  Clifford  by  the  neck-tie. 

Do  n't  recollect  that  they  had  hold  of  each  other  when 
witness  first  saw  them.  Clifford  stood  in  the  gutter  and 
the  defendant  just  getting  off  the  sidewalk,  and  were 
about  two  feet  apart.  Clifford  went  back  faster  than  the 
defendant  advanced;  they  were  stooped,  and  had  no  hold 
of  each  other  that  witness  saw. 

There  were  two  breadths  of  store  room  and  ten  feet  of 
sidewalk  between  them  and  witness.  They  were  not 
much  stooped;  the  defendant  stooped  the  most.  Clifford 
was  the  taller,  and  stood  pretty  straight  up.  Does  not 
think  that  Clifford  had  hold  of  defendant  when  the  latter 
reached  for  the  knife;  does  not  think  that  Clifford  had 
hold  of  the  defendant  at  all.  Clifford  was  the  taller,  the 
defendant  probably  the  better  built  man. 

Richard  T.  Fahnestock,  brother  of  the  defendant,  and 
called  as  a  witness  for  the  defense,  testified  that  he  was 
engaged  in  Scudd&'s  furniture  rooms;  that  the  last  of 
August,  or  early  in  the  fall  of  1864,  Clifford  came  in  front 
of  the  furniture  room,  just  before  dusk,  in  the  evening ; 
he  was  quite  intoxicated,  and  had  some  words  with  one 
Jenners,  who  was  sitting  there;  he  struck  at  Jenners  a 
dangerous  blow;  Jenners  ran  across  the  street.  Clifford 
said  something  about  clearing  him  out ;  then  stepped  into 
the  door  of  the  shop,  and  took  hold  of  witness'  arm,  and 
gripped  it  tightly ;  witness  pushed  his  hand  off.  He  then 
wanted  to  go  into  the  store,  but  witness  advised  him  to  re- 
main on  the  sidewalk,  where  a  pleasant  breeze  was  blowing 
that  would  refresh  him.  Clifford  then  sat  down  on  a  chair 
outside  of  but  near  the  door,  and  sat  there  some  time. 
Witness  wanted  to  take  in  the  chairs  with  a  view  of  closing 
up  the  shop,  and  took  them  all  in  but  the  one  on  which 
Clifford  was  sitting.  He  then  went  to  Clifford  and  asked 
him  for  the  chair,  and  told  him  that  he  wanted  to  take  it 
in.  Clifford  refused  to  give  it  up,  using  very  coarse  and 
indecorous  language.    Witness  repeated  the  request  rather 
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coaxingly  a  time  or  two,  but  Clifford  still  refused,  using  in 
his  refusal  coarse  and  profane  language ;  finally  the  witness 
took  hold  of  the  chair  (which  was  a  wood-bottomed  one) 
and  turned  Clifford  out  of  it. 

Witness  then  went  into  the  furniture  room  with  the 
chair,  and  when  he  had  reached  the  place  to  deposit  it,  he 
heard  a  heavy  step  behind  him,  turned  around,  and  saw 
Clifford  with  his  hands  drawn  back  in  the  act  of  striking 
him ;  saw  he  was  very  much  the  larger  man,  and  without 
time  to  think,  witness  drew  the  chair  and  struck  Clifford 
with  it.  Clifford  fell  on  the  floor.  Witness  then  went  and 
brought  the  marshal ;  on  his  return  to  the  room  he  found 
quite  a  crowd  collected.  They  had  a  light  and  were  ex- 
amining Clifford.  There  was  quite  a  cut  over  the  eye  where 
the  chair  struck  him,  and  witness  then  saw  he  had  hurt 
him  seriously,  and  went  for  a  physician ;  met  his  brother, 
Warren  Fahnestock,  who  had  had  some  experience.  Witness 
directed  him  to  dress  the  wound,  which  he  did.  Witness 
then  sent  Clifford  home  in  a  wagon,  under  charge  of  War- 
ren, who  was  directed  to  pay  all  charges,  and  tell  Cliffords 
family  that  he  (witness)  had  struck  him,  and  would  do  all 
he  could  for  them. 

The  witness  ftirther  testifies,  that  near  nine  o'clock,  on 
the  evening  of  the  26th  of  November,  1864,  he  went,  in 
company  with  Hugh  Scudder,  to  JRuger^s  to  buy  some  cakes. 
Got  the  cakes,  and  on  their  return  they  had  to  pass  by  the 
Gem  saloon.  When  they  got  to  the  saloon,  at  Scuddefs 
request,  they  went  in  to  get  something  to  drink. 

Thinks  a  young  man  by  the  name  of  Lute  was  in  the 
saloon  when  they  went  in,  but  thinks  he  went  out  before 
they  got  their  drinks.  After  drinking,  they  turned  to  go 
out.  When  he  turned  round,  he  saw  Clifford  standing 
behind  him ;  had  not  seen  him  before  since  he  struck  him 
with  the  chair.  Witness  said,  "How  are  you,  Clifford t" 
and  extended  his  hand.  Clifford  refused  to  shake  hands, 
but  said  he  had  been  looking  for  witness.  Witness  asked 
what  for.    Clifford  then  said  he  wanted  to  know  what  witness 
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had  struck  him  for;  said  he  had  been  told  that  the  reason 
was  because  he  had  insulted  witness'  wife  and  kissed  his 
baby.  "Witness  told  him  "that  was  not  it,"  and  then  re- 
lated to  him  the  whole  occurrence.  Clifford  then  asked 
why  witness  did  not  hit  him  with  his  fist,  and  why  he  struck 
him  with  a  chair.  "Witness  replied  that  he  had  the  chair 
in  his  hand,  and  thought  he  {Clifford)  was  going  to  do  him 
an  injury,  and  had  struck  him  without  having  time  to 
think ;  that  he  had  hurt  him  more  than  he  wished  to,  and 
had  done  every  thing  he  could  to  make  him  comfortable 
afterward.  Clifford  said  it  was  a  d — d  cowardly  act. 
Witness  replied  he  thought  hot,  under  the  circumstances, 
etc.  Clifford  made  some  reply.  At  that  time  the  defend- 
ant stepped  into  the  saloon.  Witness  turned  to  see  who  it 
was.  Scudder  stood  nearest  the  door,  Clifford  between 
Scudder  and  witness,  and  between  two  and  three  feet  from 
witness,  all  against  the  counter.  The  defendant  walked  up 
to  the  counter,  between  Clifford  and  witness,  and,  speaking 
to  Dupleaux,  said,  "  Tom,  give  me  a  drink."  Clifford 
reached  out  his  right  hand,  took  him  by  the  shoulder,  and 
pushed,  or  rather  pulled,  him  back.  The  defendant  stepped 
up  again  and  called  for  a  drink ;  as  he  stepped  up,  he  said 
to  Clifford,  "What  do  you  want?"  Witness  thinks  he 
(witness)  said  to  defendant,  "  Pay  no  attention  to  him ; "  that 
he  was  under  the  influence  of  liquor.  Clifford  pulled  him 
back  the  second  time,  and  said,  "  Go  away,"  or  something 
of  that  kind.  The  defendant  then  shoved  him  away  from 
him,  and  again  said,  "  What  do  you  want  with  me  ?  "  De- 
fendant stepped  up  to  the  counter,  and  as  he  did  so,  turned 
his  head  over  his  left  shoulder,  looking  toward  Clifford, 
who  was  in  the  act  of  moving  his  left  hand  down  in  his 
coat  pocket,  and  thrust  his  right  hand  under  his  coat  tail. 
The  defendant  turned  from  the  counter,  and  reached  his 
right  hand  toward  Cliffords  pocket,  and  asked  Clifford 
what  he  had  there,  and  tried  to  feel  the  coat  pocket* 
Clifford  advanced  his  right  hand  and  shoved  him  away, 
and  made  a  motion  with  Ins  left  hand.    "I  don't  think  he 
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struck  him."  Defendant  dodged  out  of  the  way,  then 
stepped  back  quickly,  drew  his  coat  off,  threw  it  on  the 
counter,  and  said,  "  Now  if  you  want  any  thing  of  me 
you  can  have  it."  Clifford  walked  toward  defendant, 
puttii%  his  left  hand  in  his  pocket.  Defendant  struck 
him  and  pushed  him  at  the  same  time.  Clifford  said,  as  he 
approached,  uYes,  I  do,  God  d — n  you,"  or  "d — n  you;" 
is  not  positive  which.  Defendant  struck  him  on  the  breast 
close  under  the  chin.  Clifford  staggered  back  so  that  he 
struck  the  dividing  doors  and  went  out.  The  defendant 
followed  him  close  up,  as  witness  supposed,  to  strike  him; 
both  went  out,  and  witness  followed  immediately.  As  the 
door  swung  inward,  witness  grasped  one  side,  and  looked 
out;  the  defendant  was  standing  just  outside,  Clifford  west 
of  him,  saw  Clifford  draw  his  left  hand  out  of  his  pocket, 
and  come  toward  defendant,  and  make  a  blow  at  him.  De- 
fendant stepped  back.  Clifford  grasped  him  by  the  hair, 
as  witness  thinks ;  might  have  grasped  him  by  the  collar 
just  back  of  the  neck.  As  soon  as  he  caught  defendant 
he  struck  him  an  overhanded  blow.  The  defendant  then 
drew  his  revolver,  and  fired  one  shot  at  Clifford.  Thinks 
it  did  not  take  effect.  "Ed.  then  jerked  his  head  from  side 
to  side  as  if  trying  to  get  loose"  There  was  a  kind  of 
struggle.  They  got  toward  the  edge  of  the  sidewalk, 
going  in  a  south-westerly  direction.  Clifford  had  him  with 
his  right  hand,  holding  him  down,  and  striking  at  him  with 
his  left;  they  scuffled  out  into  the  street,  four,  five,  or  six 
feet  from  the  sidewalk.  The  defendant  then  cocked  his 
revolver,  and  repeated  until  he  fired  three  shots.  Clifford 
had  him  bent  down  all  the  time,  and  was  striking  him; 
had  him  in  that  position  when  they  backed  off  the  side- 
walk; there  was  a  mutual  struggle. 

The  last  three  shots  were  fired  in  rapid  succession.  The 
defendant  then  threw  his  revolver  down,  and  drew  his 
knife.  They  stood  in  the  same  position ;  the  knife  seemed 
to  make  fruitless  lunges.  Clifford  let  go  of  him,  and  said, 
"He  has  stabbed  me,"  or  "I  am  stabbed."    The  defendant 
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immediately  left  him.  The  defendant  "was  in  the  habit 
of  carrying  this  little  pistol  and  a  knife."  Witness  went 
into  the  saloon,  saw  the  defendant  put  on  his  coat,  and  dis- 
appear. Witness  picked  up  the  pistol  where  defendant 
had  dropped  it,  and  gave  it  to  him  when  he  went  back  into 
the  saloon ;  had  not  seen  the  defendant  that  day  before 
he  came  into  the  saloon. 

Tom  Dupleaux  testified,  that  he  was  the  keeper  of  the 
Gem  saloon  in  Lafayette;  was  in  the  saloon  on  the  evening 
of  the  26th  of  November,  1864.  That  between  half  after 
eight  and  nine  o'clock  in  the  evening,  Richard  Fahnestock 
and  Scudder  came  into  the  saloon  and  "got  a  drink." 
After  which  witness  was  speaking  to  Richard,  when  Clif- 
ford came  in.  Witness  did  not  see  him  until  he  got  close 
to  Richard.  Clifford  spoke  to  Richard,  after  which  wit- 
ness did  not  see  Scudder. 

Clifford  appeared  very  angry ;  they  commenced  talking 
about  a  previous  difficulty.  Witness  was  not  paying 
special  attention  to  their  conversation,  but  heard  Clifford 
say  to  Richard,  "  If  you  had  struck  me  with  your  fist,  I 
wouldn't  cared  a  damn;  when  you  struck  me  with  a 
chair,  I  think  it  a  d — d  cowardly  act."  Richard  tried  to 
coax  him  down,  and  repeated  to  him  to  let  it  drop;  but 
the  more  he  tried  to  do  so,  the  worse  Clifford  got. 

Just  then  the  defendant  came  in  and  walked  between 
the  two,  who  were  standing  about  two  feet  a  part;  witness 
was  behind  the  counter  in  front  of  them. 

Clifford  pushed  the  defendant  back,  and  told  him  to 
stand  aside ;  it  was  none  of  his  fight,  or  none  of  his  busi- 
ness. Witness  told  Clifford  that  he  would  have  no  fuss  in 
the  house;  it  was  the  first  time  Clifford  had  been  there. 
Witness  did  not  hear  the  defendant  call  for  any  thing  to 
drink.  Defendant  asked  Clifford,  "What  do  you  want 
with  me?"  Clifford  put  his  hand  in  his  side  pocket.  Did 
not  notice  Clifford  push  him  back  twice.  Clifford  extended 
one  hand  and  said,  "  You  son  of  a  bitch,  I  do."  Thinks 
he  knocked  defendant's  hat  off;  the  defendant  jumped 


NOVEMBER  TERM,  1864.  253 

Fahneetock  0.  The  State. 

from  under  him,  took  off  his  coat,  threw  it  on  the  coun- 
ter, and  knocked  Clifford  out  of  the  door  before  witness 
could  get  round  from  behind  the  counter.  Thinks  they 
struggled  together.   Defendant  struck  him  about  the  breast. 

Before  witness  got  around  the  counter,  they  were  all 
out  of  doors.  Witness  was  going  out,  but  just  then  two 
strangers  came  in  and  called  for  "  Tom-and-Jerries"  and  he 
remained  to  wait  on  them. 

Witness  heard  three  shots  fired,  and  then  ran  im- 
mediately to  the  door.  Just  as  he  got  to  the  door,  the 
man  said,  I'll  lick  you  any  way.  The  defendant  shot; 
"  the  shot  took  effect  in  the  belly."  The  defendant  was 
not  a  foot  from  Clifford. 

Witness  stood  on  the  sidewalk,  but  saw  the  parties 
in  no  position  at  all;  they  were  not  more  than  a  foot 
apart,  and  did  not  have  hold  of  each  other  at  the  time. 
Witness  was  excited,  and  ran  into  the  saloon. 

On  cross  examination,  the  witness  testified  that  he 
thought  Clifford  wanted  to  have  a  fight  with  Richard 
Fahnestock;  he  shoved  the  defendant  back  and  said,  "Its 
none  of  your  business,"  and  Richard  said  that  he  and 
Clifford  would  settle  it,  and  seemed  to  dissuade  both  the 
parties.  Thinks  Clifford  was  slightly  inebriated  when  he 
came  into  the  saloon.  "  He  was  boisterous ;  seemed  very 
angry ;  wanted  a  fuss." 

Edward  Ruby  testified  that  he  was  at  the  door  of  Bates 
$  Ruby's  saloon  talking  with  Terwilliger;  Clifford  came  up 
and  asked  Terwilliger  if  he  had  seen  Ed.  Fahnestock,  then 
said  it  waa  not  Ed.  but  Dick,  he  was  looking  for.  Witness 
told*  him  he  had  seen  Dick  pass  up  a  minute  before.  Clif- 
ford went  up  in  the  direction  of  the  Gem  saloon.  In  a 
few  minutes  afterward  witness  heard  the  contest;  heard 
a  scuffle ;  saw  defendant  pull  off  his  coat  and  strike  Clif- 
ford. When  the  defendant  came  out,  Clifford  was  near 
the  door  of  Bates  $  Ruby's  saloon.  Clifford  squared  off 
and  came  up  to  the  defendant  and  struck  at  him ;  could 
not  see  whether  he  hit  him  or  not.    They  clinched,  then 
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the  firing  commenced.  They  scuffled  on  the  sidewalk, 
and  went  into  the  street.  They  had  hold  of  each  other, 
but  could  not  say  how.  Thinks  Clifford  was  stooping; 
thinks  they  had  hold  all  the  time  of  the  firing,  but  would 
not  say  positively.  Saw  Clifford  strike  several  times  at 
defendant.  On  cross  examination,  the  witness  said  that 
Clifford  struck  with  his  left  hand  overhand  blows.  "Would 
not  say  certain  which  was  first,  the  clinching  or  the  firing. 
The  shots  came  quickly.  Saw  the  defendant  draw  his 
knife  and  stab  Clifford,  and  heard  the  latter  cry  out.  Clif- 
ford came  out  of  the  door  backward. 

Several  other  witnesses  were  examined,  who  testified 
to  having  seen  part  of  the  fatal  affray ;  but,  being  at  some 
distance  from  the  parties,  their  opportunities  for  correct 
observation  were  much  less  than  of  others  whose  testimony 
we  have  given.  Besides,  they  testify  to  no  facts  not  ftilly 
covered  by  the  evidence  of  the  other  witnesses.  It  is  not 
therefore,  deemed  necessary  to  extend  this  opinion  by 
copying  further  from  the  evidence. 

Clifford  died  almost  immediately  after  he  was  stabbed- 
A  post  mortem  examination  was  made,  and  several  physi- 
cians who  participated  in  it  testified  that  one  of  the  strokes 
with  the  knife  penetrated  his  heart,  causing  almost  instant 
death. 

An  effort  was  made  on  the  trial  by  the  prosecution  to 
prove  that  the  defendant,  a  short  time  before  he  entered 
the  Gem  saloon,  had  threatened  to  kill  Clifford,  for  the 
purpose  of  showing  premeditated  malice.  Mrs.  Elmira 
Eobinson  testified  that  she  knew  the  defendant  by  sight; 
that  she  was  standing  in  the  door  of  Sumalt  fi  Fuss9  %hop, 
between  eight  and  nine  o'clock  the  evening  that  Clifford 
was  killed ;  that  while  there  the  defendant,  and  some  other 
man,  whom  she  did  not  know,  passed  by,  going  west,  and 
she  heard  the  defendant  say  to  the  man  walking  with  him, 
"  I  will  kill  him,  God  d — n  him."  She  had  no  knowledge 
to  whom  he  alluded,  and  he  did  not  mention  any  person's 
name.    There  was  no  evidence  of  any  previous  quarrel,  or 
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difficulty  of  any  kind  between  the  defendant  and  Cliffvrd, 
nor  was  there  any  other  evidence  that  the  defendant  had 
ever  threatened  to  injure  Clifford,  or  in  any  manner  show- 
ing that  the  remark  testified  to  by  Mrs.  Robinson  related  to 
him ;  but,  on  the  contrary,  evidence  was  given  on  behalf  of 
the  defense  tending  at  least  to  show  that  the  remark  had 
no  reference  to  Clifford.  Edward  Walke  testified  that  he 
met  the  defendant  at  about  seven  o'clock  on  the  evening  of 
the  26th  of  November  last,  at  the  new  drug  store ;  that  they 
passed  together  down  Main  street,  around  the  square,  and 
about  the  time  they  passed  the  meat  shop  of  Sumalt  $  Fuss, 
the  defendant  said  to  the  witness,  "  If  you  do  n't  stop  your 
lying  I  will  kill  you."  That  at  the  same  time  he  (witness) 
saw  a  woman  standing  in  the  meat  shop ;  that  the  remark 
was  made  to  witness  in  jest.  The  defendant  said  nothing 
about  Clifford.  The  witness  says  he  remained  with  the  de- 
fendant until  fifteen  minutes  past  eight.  There  is  a  dis- 
crepancy between  the  statement  of  this  witness  and  that  of 
Mrs.  Bobinson,  as  to  time.  Mrs.  Bobinson  says  the  defend- 
ant passed  the  meat  shop  in  company  with  another  person 
between  eight  and  nine  o'clock  in  the  evening,  when  he 
made  the  remark  or  threat  testified  to  by  her ;  while  Walke 
fixes  the  time  at  a  little  after  seven,  when  he  passed  the 
same  place  in  company  with  the  defendant.  Nothing  is 
more  difficult  of  recollection,  with  accuracy,  than  the  pre- 
cise time  of  events,  which  in  other  respects  may  remain 
fresh  in  the  memory.  It  would  be  rather  remarkable  that 
the  defendant  should,  in  walking  the  streets  and  passing  the 
same  point  twice,  with  an  hour  intervening,  make  at  each 
time,  and  at  the  same  place,  substantially  the  same  remark, 
of  the  character  indicated  by  the  witnesses.  The  more 
reasonable  inference  is,  that  one  or  the  other  was  mistaken 
in  the  time  fixed,  and  possibly  both.  Neither  of  them  may 
have  recollected  the  time  correctly,  and  yet  both  refer  to 
the  same  event ;  but  the  statement  of  Mrs.  Bobins<my  unex- 
plained, would  leave  the  threat  uttered  by  the  defendant 
to  apply  to  any  other  person  as  readily  as  to  Clifford.    It 
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was  too  indefinite  to  justify  any  inference  in  the  case 
against  the  defendant,  or  in  any  manner  to  influence  the 
charge  of  the  court  or  the  verdict  of  the  jury,  and  the  pre- 
sumption is  that  it  did  not. 

Warren  Fahnestock,  brother  of  th^  defendant,  testified 
that  he  took  Clifford  home  on  the  night  that  Richard 
Fahnestock  struck  him  with  a  chair  at  the  furniture  store ; 
that  after  Clifford  got  home  he  said,  "D — d  if  I  don't 
have  revenge  on  the  whole  family ;"  that  he  communicated 
the  threat  to  the  defendant  on  the  Sunday  following. 

There  was  nothing  in  the  evidence  to  show  that  Clifford 
had  ever  repeated  the  threat  afterward,  or  exhibited  any 
ill-will  toward  any  member  of  the  family  except  Richard ; 
and,  as  to  him,  only  at  the  time  he  met  him  in  the  Gem 
saloon.  Looking  to  the  time  when,  and  the  circumstances 
under  which,  this  threat  is  said  to  have  been  made,  it 
would  seem  to  be  entitled  to  but  little  weight  in  determ- 
ining the  character  or  degree  of  the  defendant's  offense  in 
the  case  at  bar.  If  the  defendant  was  apprehensive  that 
Clifford  would  attempt  to  carry  the  alleged  threat  into 
execution,  especially  as  to  himself,  it  might  well  have 
placed  him  on  his  guard,  and  dictated  proper  caution, 
against  giving  to  Clifford  any  new  cause  of  offense,  or  pre- 
text to  carry  the  threat  into  execution.  It  could  not  jus- 
tify him  in  seeking  a  quarrel  with  Clifford,  nor  in  the  use 
of  deadly  weapons,  if  at  the  time  of  the  conflict  he  was 
not  in  danger  of  great  bodily  harm. 

The  evidence  in  the  case,  it  is  presumed,  has  been  stated 
with  sufficient  fullness  to  determine  the  correctness  and 
propriety  of  the  instructions  given  by  the  court  to  the  jury, 
and  also  of  those  asked  by  the  defendant's  counsel,  and 
refused  by  the  court,  of  which  the  defendant's  counsel 
complain. 

The  refusal  of  the  court  to  give  certain  instructions  asked 
by  defendant,  will  be  first  considered. 

The  court  was  asked,  but  refused,  to  give  the  following 
instruction : 
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"1.  If  the  jury  believe,  from  the  evidence,  that  the 
defendant  killed  the  deceased,  when  there  was  reasonable 
apprehension  on  his  part  that  the  deceased  was  about  to 
inflict  upon  him  great  bodily  harm,  then  you  should  acquit 
the  defendant."  The  court  refused  to  give  this  charge,  but 
had  already  instructed  the  jury  as  follows: 

"If  one  person  unlawfully  attacks  another,  the  person  so 
attacked  may  repel  force  by  force ;  he  may  use  as  much 
force  as  he  may  reasonably  think  is  necessary  to  repel  the 
attack,  and  if  the  party  be  in  imminent  danger  of  life,  or 
of  receiving  considerable  personal  harm,  or  if  the  party 
may  reasonably  believe,  under  the  circumstances,  that  he 
can  not  avoid  danger  of  life  or  great  personal  harm  in 
any  other  way,  in  such  case  he  may  lawfully  take  the  life 
of  his  assailant.  In  other  words,  a  man  may  lawfully  de- 
fend himself,  and  return  blow  for  blow,  but  he  can  not  law- 
fully do  more  than  he  may  reasonably  think  is  necessary 
for  his  own  defense." 

This  instruction  is  quite  as  favorable  to  the  defendant,  as 
to  the  question  of  excusable  homicide  on  the  ground  of  self- 
defense,  as  the  law  or  the  evidence  in  the  case  would  justify. 

The  instruction  asked  was  properly  refused  for  another 
reason.  It  assumes  too  much ;  as  a  proposition  of  law  it 
is  too  broadly  stated,  without  qualification,  to  be  justified 
by  authority.  It  justifies  the  slayer  in  killing  his  antag- 
onist, no  matter  what  the  circumstances  may  be,  whenever 
he  has  reason  to  believe  that  his  antagonist  is  about  to 
inflict  upon  him  great  bodily  harm,  and  that,  too,  without 
regard  to  the  question  as  to  who  makes  the  first  assault, 
or  the  character  of  the  weapon  with  which  it  is  made.  If, 
in  the  case  at  bar,  the  defendant,  without  provocation,  had 
assailed  Clifford  with  a  deadly  weapon,  and  Clifford,  in  his 
own  defense,  had  drawn  a  weapon,  and  was  about  to  inflict 
great  bodily  harm  on  the  defendant,  the  latter,  under  the 
instruction  asked,  would  have  been  justified  in  instantly 
killing  him.  The  instruction  asked  is  not  law,  and  the 
court  therefore  correctly  refused  to  give  it. 
vol.  XXIII.— 17 
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2.  The  defendant's  counsel  moved  the  court  to  instruct 
the  jury  thus :  "In  the  case  of  excusable  self-defense,  the 
first  assault  in  a  sudden  affray,  all  malice  apart,  will  make 
no  difference,  if  the  prisoner  quit  the  combat  and  retreated, 
or  attempted  to  retreat,  (if  he  was  so  situated  that  he  could 
not  retreat),  before  the  mortal  wound  is  giveu ;"  which  the 
court  refused  to  give. 

It  is  not  necessary  to  discuss  the  correctness  of  this  in- 
struction as  an  abstract  proposition,  as  it  was  correctly 
refused  for  another  reason.  There  was  no  evidence  in  the 
case  to  support  it.  "Without  discussing  here  the  question 
as  to  how,  or  by  whom,  the  combat  was  commenced  in 
the  saloon,  all  the  witnesses  present  concur  in  the  fact 
that  the  defendant  struck  Clifford,  and  knocked  him  out 
at  the  door,  and  that  the  defendant  immediately  followed 
him  out.  There  is  a  conflict  in  the  evidence  as  to  which 
did  the  first  act  outside  of  the  house;  but  all  the  witnesses 
who  testify  on  the  point  concur  in  the  fact  that  it  com- 
menced almost  immediately  after  they  were  out  of  the 
house,  and  that  the  defendant  did  not,  at  least,  exhibit 
any  unwillingness  to  engage  in  it.  They  also  agree  in 
the  fact  that  from  the  time  it  did  commence  until  its 
fatal  termination  in  the  death  of  Clifford,  the  parties, 
whether  clinched  or  not,  were  constantly  engaged  in  a 
close  and  desperate  struggle,  the  defendant  firing  three  or 
four  shots  with  a  revolver,  and  then  using  vigorously  a 
large  knife  until  he  had  slain  Clifford.  No  fact  is  testified 
to  by  any  witness  from  which  the  reasonable  inference 
could  be  drawn  that  the  defendant  either  made  an  effort 
to  retreat,  or  desired  to  do  so.  The  defendant's  counsel 
refer  to  the  evidence  of  Richard  Faknestock  for  the  state- 
ment on  which  the  instruction  is  based.  The  witness  re- 
ferred to,  after  stating  that  the  parties  were  clinched,  and 
that  Clifford  struck  the  defendant  an  overhanded  blow, 
whereupon  the  defendant  drew  his  revolver  and  fired  at 
Clifford,  made  this  statement,  "Ed.  then  jerked  his  head  from 
side  to  side,  as  if  tidying  to  get  loose;  there  was  a  kind  of 
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struggle."  The  same  witness,  in  describing  the  scene  im- 
mediately afterward,  says,  "there  was  a  mutual  struggle" 
It  is  difficult  to  perceive  how  this  statement  can  be  made 
to  prove  a  desire  or  intention  on  the  part  of  the  defend- 
ant to  quit  the  combat  and  retreat.  The  witness  thought 
that  Clifford  had  hold  of  the  defendant  by  the  head  or 
neck,  and  was  bending  him  down,  while  the  defendant 
was  firing  with  his  revolver.  It  was  natural,  under  the 
circumstances,  that  Clifford  should  exert  his  utmost  power 
to  prevent  the  defendant  from  shooting  him,  and  in  their 
"mutual  struggle"  the  defendant  "jerked  his  head  from  side 
to  side"  to  break  the  force  of  Clifford's  effort.  The  giving 
of  the  instruction  asked,  under  the  facts  in  evidence,  could 
only  have  tended  to  mislead  the  jury,  and  it  was  therefore 
correctly  refused. 

3.  "A  reasonable  doubt  as  to  any  material  ingredient 
necessary  to  constitute  a  crime  must  be  solved  in  favor  of 
the  defendant ;  and  if  the  jury,  from  the  evidence,  enter- 
tain reasonable  doubts  as  to  the  fact  whether  the  defend- 
ant did  or  did  not  attempt  to  retire  from  the  contest,  in 
good  faith,  before  the  mortal  wounds  were  given,  then 
those  doubts  must  result  in  his  favor,  and  the  jury  must 
find  a  verdict  which  would  be  warranted  by  the  fact  that 
he  did  so  attempt  to  retire.,, 

The  court  refused  so  to  instruct  the  jury.  The  first 
branch  of  the  charge,  relating  to  the  doctrine  of  doubts, 
was  fully  covered  by  the  general  charge  of  the  court. 
The  latter  branch  is  in  substance  the  same  as  the  sec- 
ond instruction  asked,  and  the  reasons  given  why  it  was 
correctly  refused  apply  with  equal  force  to  the  proposition 
contained  in  the  third. 

In  reference  to  the  instructions  given  by  the  court  to  the 
jury,  it  is  deemed  both  proper  and  just  to  the  learned 
judge  who  presided  at  the  trial,  to  say  that  they  are  full, 
clear,  applicable  to  the  facts  of  the  case,  and  in  the  main 
correct.  They  were  severally  excepted  to  by  the  defend- 
ant's counsel  at  the  trial.    Objections  are  urged  to  only 
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three  of  them  in  this  court,  which  renders  it  unnecessary 
that  we  should  specially  notice  the  others. 
The  following  are  the  instructions  referred  to : 

1.  u  As  already  hinted,  the  killing  must  have  been  done 
purposely,  and  with  premeditated  malice,  to  constitute  the 
party  guilty  of  murder  in  the  first  degree.  It  is  proper  to 
say  that  the  law  fixes  no  length  of  time.  If  the  person  has 
actually  formed  the  purpose  maliciously  to  kill,  and  de- 
liberated and  premeditated  upon  it  before  he  performs  the 
act,  he  is  guilty  of  murder  in  the  first  degree,  however 
short  the  time  may  have  been  between  the  purpose  and  its 
execution.  It  is  not  time  that  constitutes  the  distinctive 
difference  between  murder  in  the  first  degree  and  murder 
in  the  second  degree,  but  the  actual  existence  of  such  a 
purpose.  Malice,  deliberation,  and  premeditation  consti- 
tute the  crime  of  murder  in  the  nrst  degree.  It  matters 
not  how  short  the  time,  if  the  party  has  turned  it  over  in 
his  mind,  weighed  and  deliberated  upon  it." 

2.  "  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant engaged  in  a  quarrel  with  the  deceased,  and 
knocked  him  out  of  the  door  of  the  saloon  with  his 
fist,  and  then  followed  him  up,  and  afterward,  without 
being  in  any  danger  of  great  bodily  harm,  drew  a  pistol, 
and  with  premeditation  fired  several  shots,  and  then 
drew  a  knife  and  gave  several  fatal  stabs,  with  the 
purpose  to  kill,  then  the  killing  would  be  murder  in 
the  first  degree." 

8.  "  If  the  defendant  sought  a  quarrel  with  Clifford,  and 
first  struck  him  a  violent  blow  with  his  fist,  knocking  him 
out  of  the  door  of  the  saloon,  in  the  expectation  that  Clif- 
ford would  resent  the  blow,  and  in  his  turn  attack  the  de- 
fendant, so  that  he  might  have  an  excuse  to  shoot  and  stab 
the  deceased,  and  thereby  take  his  life,  and  in  accordance 
with  such  expectation,  even  if  Clifford  did  thereupon  at- 
tack the  defendant  with  his  fist,  and  the  defendant  then 
shot  and  stabbed  him  as  charged,  then  the  killing  would 
be  murder  in  the  first  degree." 
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These  charges  were  not  numbered  in  the  record ;  they 
are  numbered  here  for  convenience  in  reference. 

The  first  charge,  as  it  is  understood  by  this  court,  se^ms 
to  be  a  fair  exposition  of  the  law,  and  is  applicable  to  the 
evidence  in  the  case,  leaving  the  facts  to  be  determined 
by  the  jury.  It  asserts  that,  to  constitute  murder  in  the 
first  degree,  the  killing  must  have  been  done  purposely 
and  with  premeditated  malice.  This  accords  with  the 
statutory  definition  of  the  crime.  It  also  asserts  that  the 
law  fixes  no  length  of  time  prior  to  the  act  that  it  should 
be  premeditated  and  determined  upon,  but  again  asserts 
that  it  must  be  so  premeditated — that  is,  thought  of, 
deliberated,  and  determined  upon — before  the  act  is  com- 
mitted. This  question  will  be  further  considered  in 
the  discussion  of  the  second  instruction. 

The  second  instruction  seems  to  assert  a  different  prin- 
ciple which,  if  true,  would  in  effect  abolish  all  intelligent 
distinction  between  murder  in  the  first  degree  and  mur- 
der in  the  second  degree.  The  wording  of  the  instruction 
renders  its  meaning  somewhat  obscure.  It  is  understood 
to  assert  that,  if  the  defendant  was  engaged  in  a  fist  fight 
with  the  deceased,  and  while  so  engaged,  and  not  being 
in  danger  of  great  bodily  harm,  drew  a  pistol,  and  with 
premeditation  fired  several  shots,  and  then  drew  a  knife 
and  gave  several  stabs  with  the  purpose  to  kill,  such  kill- 
ing would  be  murder  in  the  first  degree. 

Our  statute  has  divided  murder  into  two  degrees.  Malice 
and  a  purpose  to  kiU,  are  necessary  ingredients  to  render, 
the  killing  murder  in  either  degree;  but  to  constitute 
murder  in  the  first  degree,  it  is  requisite  that  there  should 
exist  not  only  malice  and  the  purpose  to  kill,  but  such 
purpose  must  be  premeditated^  or,  in  the  language  of  the 
statute,  it  must  be  done  "purposely  and  with  premedi- 
tated malice."  It  must  be  inferred  that  the  legislature 
intended  to  draw  a  clear  and  comprehensible  distinction 
between  the  two  degrees,  and  to  make  murder  in  the  first 
degree  the  higher  crime,  involving  a  higher  degree  of 
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malignity,  and  therefore  provided  that  it  might  be  pun- 
ished  with  death;  while  the  penalty  for  murder  in  the 
second  degree,  is  imprisonment  for  life  in  the  state 
prison. 

Under  the  statute  of  1843,  this  court  held,  in  the  case  of 
Finn  v.  The  State,  5  Ind.  400,  that  an  indictment,  charg- 
ing the  killing  to  have  been  done  with  "malice  afore- 
thought" only  charged  an  offense  of  murder  in  the  second 
degree.  The  reason  given  is,  that  "malice  aforethought" 
does  not  necessarily  require  deliberation  and  premedi- 
tation. The  court  referred  to  the  celebrated  case  of  Dr. 
Webster,  5  Cush.  316,  in  which  Shaw,  Ch.  J.,  in  his  charge 
to  the  jury,  said:  "It  is  not  the  less  malice  aforethought, 
within  the  meaning  of  the  law,  because  the  act  is  done 
suddenly,  after  the  intention  to  commit  the  homicide  is 
formed;  it  is  sufficient  that  the  malicious  intention  pre- 
cedes and  accompanies  the  act  of  homicide.  It  is  man- 
ifest, therefore,  that  the  words  malice  aforethought,  in  the 
discription  of  murder,  do  not  imply  deliberation,  or  the  lapse 
of  considerable  time  between  the  malicious  intent  to  take 
life  and  the  actual  execution  of  the  intent,  but  rather  de- 
note purpose  and  design,  in  contradistinction  to  accident 
and  mischance." 

In  Beauchamp  v.  The  State,  6  Blackf.  299,  it  is  said,  "  to 
constitute  malice  aforethought,  it  was  only  necessary 
there  should  be  a  formed  design  to  kill,  an(J  that  such 
design  might  be  conceived  the  moment  the  fatal  stroke 
was  given,  as  well  as  long  before;  that  malice  afore- 
thought means  the  intention  to  kill."  Our  statute,  in 
defining  murder  in  the  second  degree,  uses  the  words  pur- 
posely and  maliciously.  Purposely  here  means  intentionally 
and  designedly;  and  therefore,  to  make  the  act  murder  in 
the  second  degree,  the  intention  or  design,  the  purpose  to 
perpetrate  it,  must  be  formed  before  the  act  is  committed. 

But  to  render  the  act  murder  in  the  first  degree,  some* 
thing  more  than  the  purpose  or  intention  to  commit  it  ia 
requisite;    the   purpose   must   be  premeditated.      Webster 
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defines  premeditate  thus :  "  1.  To  think,  consider,  or  revolve 
in  the  mind  beforehand;  to  deliberate;  to  have  formed  in 
the  mind  by  previous  thought  or  meditation.  2.  Pre- 
viously contrived,  designed,  or  intended;  deliberate,  as 
premeditated  murder."  The  principle  involved,  by  which 
murder  in  the  first  degree  is  distinguished  from  murder  in 
the  second  degree,  is  this:  In  the  former,  premeditated 
malice  requires  that  there  should  be  time  and  opportunity 
for  deliberate  thought;  and  that,  after  the  mind  conceives 
the  thought  of  taking  the  life,  the  conception  is  meditated 
upon,  and  a  deliberate  determination  formed  to  do  the  act ; 
'that  being  done,  then  no  difference  how  soon  afterward 
the  fatal  resolve  is  carried  into  execution,  it  is  murder  in 
the  first  degree. 

"While,  in  murder  in  the  second  degree,  the  purpose  or 
intention  to  kill  is  followed  immediately  by  the  act,  it  is 
not  premeditated ;  the  time  and  circumstances  are  not  such 
as  to  allow  of  deliberate  thought;  yet  to  make  it  murder, 
even  in  the  second  degree,  there  must  be  a  formed  design 
and  purpose  to  kill. 

In  the  case  at  bar,  the  instruction  under  consideration 
asserts  the  principle  that,  if  the  purpose  to  kill  was  formed 
in  the  midst  of  the  conflict,  and  followed  immediately 
afterward  by  the  fatal  acts  that  destroyed  the  life  of  the 
deceased,  it  would  be  murder  in  the  first  degree.  The 
court,  it  is  true,  said  it  must  be  premeditated;  but  the  hy- 
pothetical facts,  upon  which  the  assertion  is  based,  would 
give  no  time  or  opportunity  for  premeditation  or  deliberate 
determination,  by  thought  and  deliberate  reflection.  It 
does  not  seem  to  contain  a  fair  interpretation  of  the  mean- 
ing of  the  statute  defining  the  crime,  and  under  the  facts 
of  the  case  might  readily  have  misled  the  jury,  and  should 
not  have  been  given. 

The  third  instruction  is  hypothecated  on  an  assumed 
state  of  facts,  and  is  a  proper  enunciation  of  the  law  on 
the  facts  assumed.  It  asserts  that  if  the  defendant  sought 
the  quarrel  with  Clifford  for  the  purpose  of  provoking  him 
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into  an  assault,  as  an  excuse  to  take  his  life,  and  did  bo,  it 
would  be  murder  in  the  first  degree.  There  was  evidence 
tending  reasonably  to  prove  the  facts  on  which  the  instruc- 
tion is  hypothecated,  and  it  was  therefore  proper  to  so 
instruct  the  jury.  But  there  was  also  evidence  strongly 
tending  to  rebut  the  presumption  of  any  premeditated  in- 
tent on  the  part  of  the  defendant  to  take  the  life  of  Clifford, 
which,  if  believed  by  the  jury,  should  have  reduced  the 
crime  to  murder  in  the  second  degree.  In  this  connection, 
it  is  proper  to  say  that  the  record  discloses  the  fact,  that 
the  cause  was  tried  very  soon  after  the  offense  was  com- 
mitted, and  in  the  midst  of  a  highly  excited  community  ;• 
thereby  rendering  it  the  more  important  that  the,  defend- 
ant should  have  the  benefit  of  a  full  and  clear  exposition 
of  the  law  on  every  point,  arising  on  the  evidence  in  the 
case,in  his  favor.  The  court  then,  while  properly  instruct- 
ing the  jury  upon  the  one  hypothesis  arising  from  the  evi- 
dence against  the  defendant,  should  also  have  given  another 
charge  on  the  other  one  in  his  favor,  as  reducing  the  crime 
from  murder  in  the  first  to  murder  in  the  second  degree. 

Another  fact  presented  by  the  record  was  perhaps 
unfortunate  to  the  defendant.  The  case  seems  to  have 
been  pressed  by  the  prosecution  as  one  of  murder  in  the 
first  degree,  while,  on  the  part  of  the  defense,  it  appears 
to  have  been  insisted,  with  equal  pertinacity,  that  the  killing 
was,  under  the  facts  of  the  case,  in  self-defense,  and  there- 
fore excusable  homicide.  These  two  extremes,  if  they  may 
be  called  such,  seem  to  have  been  kept  prominently  before 
both  the  court  and  jury,  while  the  middle  ground  was  left 
unexplored,  and  the  principles  of  law  springing  therefrom 
were  not  fully  elucidated.  No  instructions  as  to  such 
questions  were  asked  by  the  defendant's  counsel,  nor,  as 
we  think,  fully  presented  in  the  general  charge  of  the 
court. 

For  the  reasons  stated,  we  think  a  new  trial  should  have 
been  granted. 

Judgment  reversed,  and  a  new  trial  awarded. 
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Harrison  v.  Findlky. 

8laxi>zr. — Both  judges  and  jurors  shall  understand  words  in  that  sense 
which  the  author  intended  to  convey  to  the  minds  of  the  hearers,  as 
evinced  by  the  whole  circumstances  of  the  case.  It  is  the  province  of 
the  jury,  where  doubts  arise,  to  decide  whether  words  were  used  mali- 
ciously, and  with  a  view  to  defame;  such  being  matter  of  fact  to  be  col- 
lected from  all  concomitant  circumstances;  and  for  the  court  to  deter- 
mine, whether  such  words,  taken  in  the  malicious  sense  imputed  to  them, 
can,  alone  or  by  the  aid  of  the  circumstances  stated  in  the  record,  form 
the  legal  basis  of  an  action.    Page  270. 

Samx. — The  doctrine  of  construing  words  in  tniUori  sens*,  has  been  exploded. 
Page  270. 

8*ra — Dimubrkk. — If  any  set  of  words  charged  in  any  one  of  the  para- 
graphs of  a  complaint  for  slander  is  actionable,  a  demurrer  to  that  para- 
graph ought  to  be  overruled.    Page  270. 

Actionable  Words. — As  to  what  words  are  actionable,  see  opinion. 

APPEAL  from  the  Jackson  Circuit  Court. 

Gregory,  J. — Harrison  sued  Findley  in  slander.  The 
complaint  consists  of  three  paragraphs.  The  '  words 
charged  in  the  first  paragraph  are  these : 

u  1.  Enoch  Harrison  is  getting  along  too  fast ;  they  are 
doing  a  large  business  there;  people  wonder  where  they 
get  their  capital ;  there  have  several  travelers  died  there, 
and  it  is  the  opinion  of  the  people  that  they  have  been 
hurried  away ;  it  appears  that  none,  of  them  had  money 
enough  left  to  bury  them.  I  saw  something  there  one 
morning  myself  that  satisfied  me.  I  was  at  Enoch  Har- 
rison's one  morning,  and  saw  water  dropping  through  the 
ceiling.  I  took  it  on  myself  to  go  up  stairs,  and  see  what 
all  that  meant,  and  then  I  found  his  wife  scrubbing  up 
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the  floor;  she  looked  down-hearted  when  she  saw  me. 
I  asked  her  what  that  meant,  and  she  faintly  replied  that 
a  traveler  had  died  there.  It  appears  he  had  not  money 
to  bury  him.    It  is  supposed  he  was  hurried  away. 

"2.  Harrisons  are  getting  along  too  fast;  doing  a  large 
business;  some  people  wonder  where  they  got  their  capi- 
tal. I  saw  something  there  myself  that  satisfied  me  how 
they  got  it.  I  was  there  one  morning,  and  saw  something 
dripping  through  the  ceiling,  and  I  took  it  upon  myself 
to  go  up  stairs  and  see  what  it  meant,  and  found  Enoch's 
wife  scrubbing  up  the  floor,  and  she  said  a  man  had  died 
there.  That  man  was  hurried  out  of  the  way,  and  had 
not  money  enough  left  to  bury  him.  Several  travelers 
have  died  there,  and  it  appears  that  none  of  them  had 
money  enough  left  to  bury  them,  and  it  is  the  general 
opinion  that  they  were  hurried  out  of  the  way  for  their 
money. 

"3.  He  (meaning  plaiutiff)  is  getting  along  very  fast, 
and  doing  a  slashing  business;  some  folks  don't  know 
how  he  got  his  money.  I  saw  enough  there  (meaning  at 
plaintiff's  house)  myself  one  morning  to  satisfy  me;  there 
was  something  dripping  through  the  ceiling,  and  I  went 
up  stairs  to  see  what  it  meant,  and  found  his  (meaning 
plaintiff's)  wife  scrubbing  up  the  floor,  and  asked  her 
what  that  meant,  and  she  said  a  traveler  had  died  there. 
Several  travelers  have  died  there,  and  none  of  them  had 
money  enough  left  to  bury  them ;  they  were  all  put  out 
of  the  way  for  their  money. 

"  4.  I  went  to  Enoch  Harrison's  one  morning,  and  saw 
enough  there  myself  to  satisfy  me  where  he  gets  his 
money.  There  was  something  dripping  through  the 
ceiling,  and  I  asked  what  it  meant,  and  was  told  that  a 
traveler  had  died  there,  and  it  seems  he  had  not  money 
enough  left  to  bury  him.  He  was  put  out  of  the  way 
for  his  money.  Several  travelers  have  died  there,  and 
none  of  them  had  money  enough  left  to  bury  them.  He 
got  their  money,  and  that  accounts  for  his  getting  along 
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so  fast.  Several  travelers  have  been  put  out  of  the  way 
there  (meaning  at  plaintiff's  house)  for  their  money,  and 
he  got  it;  none  of  them  had  any  left  to  bury  them.  His 
(meaning  plaintiff's)  wife  said  a  traveler  had  died  there 
(meaning  at  plaintiff's  house.)  He  was  hurried  out  of  the 
way  for  his  money,  and  had  not  enough  left  to  bury  him; 
more  than  one  traveler  has  been  hurried  out  of  the  way 
there,  (meaning  at  plaintiff's  house,)  and  none  of  them 
had  money  enough  left  to  bury  them,  and  that 's  how  he 
gets  along  so  fast. 

"5.  They  are  getting  along  too  fast;  they  have  hurried 
more  than  one  traveler  out  of  the  way  for  his  money,  and 
did  n't  leave  them  enough  to  bury  them." 

The  plaintiff,  for  the  purpose  of  making  these  words 
actionable,  charges  "that  at  the  time  of  the  speaking  by 
the  defendant  of  plaintiff  of  said  defamatory  matter, 
plaintiff  was  and  for  a  long  time  had  been  the  keeper  of 
a  house  of  entertainment  for  travelers  and  boarders,  and 
that  the  defendant  then  and  there  and  thereby,  by  each 
and  every  of  the  foregoing  sets  of  words,  intended  to 
charge  and  to  be  understood  that  plaintiff  had  felo- 
niously robbed,  and  by  violence  taken  from  the  persons 
in  his  said  house  their  money,  and  had  killed  and  mur- 
dered such  travelers,  and  caused  it  to  be  done  for  the  like 
purpose  of  robbing  them,  and  to  escape  detection  and 
punishment  therefor;  and  that  defendant  then  and  there 
and  thereby,  was  so  understood  to  charge  the  plaintiff  by 
those  who  heard  him  speak  said  words." 

The  words  charged  in  the  second  paragraph  are  these: 
"  I  have  found  out  all  about  the  bottle ;  I  am  able  to  prove 
that  they  (meaning  plaintiff  and  another)  fixed  it  up.  I 
learned  at  Corners,  in  Iowa,  that  they  (meaning  one  John 
JRuddick  and  one  Hiram  Wheedon)  had  the  bottle  there, 
and  that  was  the  cause  of  their  (meaning  said  Ruddick  and 
said  Wheedon)  death,  and  I  believe  that  was  the  cause  of 
their  death,"  (meaning  then  and  there  and  thereby  that 
plaintff  had  fixed  up  a  bottle  for  the  purpose,  and  that 
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the  same  bad  caused  the  death  of  said  John  Buddick  and 
said  Hiram  Wheedon.)  For  the  purpose  of  making  these 
words  actionable,  the  plaintiff  "  avers  that  said  John  Hud- 
dick  and  said  Hiram  Wheedon  had,  before  the  time  of 
speaking  of  said  defamatory  matter  of  plaintiff  by  de- 
fendant, died  in  the  state'  of  Iowa,  which  fact  was  then 
understood  by  those  who  heard  defendant;  and  that  said 
defendant  then  and  there,  by  said  defamatory  matter, 
meant  and  intended  to  charge  that  plaintiff,  by  fixing 
up  a  bottle  for  that  purpose,  had  feloniously  and  pur- 
posely caused  the  death  of  said  Buddick  and  Wheedon, 
and  defendant  was  then  and  there  and  thereby  so  under- 
stood to  mean  and  charge  plaintiff  by  those  who  heard 
such  matter." 

The  words  charged  in  the  third  paragraph  are  these : 
1.  "  Wheedon  and  Buddick  took  a  bottle  of  whisky  from 
Seymour  that  Harrison  had  fixed  and  sealed  up,  and  the 
orders  from  Harrison  were  not  to  drink  it  nor  unseal  it 
till  they  (Buddick  and  Wheedon)  got  to  Iowa,  and  then 
they  were  to  drink  a  health  to  their  old  friends ;  and  when 
they  got  to  their  journey's  end,  they  drank  it,  and  died 
right  away,  and  it  is  supposed  it  killed  them." 

2.  "Buddick  and  Wheedon  took  the  bottle  of  whisky 
from  Harrisons,  but  the  orders  were  not  to  unseal  it  till 
they  got  to  Iowa,  and  then  to  drink  out  of  it  a  health  to 
the  Harrisons,  and  to  their  old  friends ;  and  when  they  got 
to  Iowa,  they  drank  it,  and  died  right  away,  and  it  is  sup- 
posed that  killed  them.  Harrisons  had  fixed  it  up  and 
sealed  it." 

3.  "Do  you  know  any  thing  about  the  bottle  that  IZar- 
risons  fixed  up  ?  They  say  that  they  fixed  one  up,  and  Bud- 
dick and  Wheedon  took  it  with  them  to  Iowa.  Harrisonys 
directions  to  them  were  not  to  uncork  it  or  unseal  it  till 
they  got  to  their  journey's  end;  and  when  they  got  to  Iowa 
they  drank  it,  and  died  the  same  day." 

4.  "  Have  you  heard  the  report  about  old  uncle  Davy 
and  Enoch  fixing  up  two  bottles  of  whisky,  and  charging 
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Ruddick  and  Wheedon  not  to  drink  it  until  they  landed  in 
Iowa  t  They  died  in  three  or  four  days  after  they  drank 
it ;  there  must  have  been  something  in  it." 

5  "There  is  no  doubt  but  they  got  the  money.  I 
learned  that  they  prepared  a  bottle  of  whisky,  and  sealed 
it  up,  and  gave  it  to  Ruddick  and  Wheedon,  and  charged 
them  very  particularly  not  to  unseal  it  till  they  crossed  the 
line  and  got  to  Corners,  where  there  was  no  good  liquor; 
then  they  were  to  unseal  it,  and  drink  a  health  to  their  old 
friends.  Do  n't  you  see  how  nice  that  could  have  been 
worked,  to  fix  up  a  bottle  of  whisky,  get  their  money,  then 
after  they  got  to  Iowa  to  drink  and  die  the  same  day,  and 
that  would  be  the  last  of  it,  as  dead  folks  tell  no  tales  ? 
That  report  is  out,  and  it  looks  reasonable." 

6.  "  I  found  out  all  about  that  bottle  of  whisky ;  I  am 
able  to  prove  that  they  (meaning  this  plaintiff  and  an- 
other)  fixed  it  up.    I  learned  at  Corners,  in  Iowa,  Jjrafc^      ^ 
Ruddick  and  Wheedon  had  it  there,  and  that  it  j^Ss  4j$i  - :* ' '  *;  \ 
cause  of  their  death,  and  I  believe  it."  /  /*/*  v>\\ 

7.  "They  fixed  up  a  bottle  of  whisky  and  g\ve*  it%to**  V>v'' 
Ruddick  and  Wheedon,  who  took  it  with  them  to  J(W,\md  ^<{ 
drank  it,  and  it  killed  them  both."                            t              *'  *~ 

8.  "  Do  n't  you  see  how  nice  they  managed  it  ?  \^ 
they  (plaintiff  meaning)  got  their  money,  (meaning 
money  of  Ruddick  and  Wheedon,)  they  fixed  them  up  a  bot- 
tle of  liquor,  and  told  them  not  to  drink  it  till  they  got  to 
Iowa,  and  they  drank  it  there,  and  died  in  a  few  days; 
they  thought  dead  men  tell  no  tales,  and  managed  it  ac- 
cordingly." 

To  make  these  words  actionable,  the  plaintiff  "  avers  that 
defendant,  in  speaking  of  the  plaintiff  the  defamatory 
matter  aforementioned,  alluded  to  the  death,  in  the  state 
of  Iowa,  of  one  John  Ruddick  and  one  Hiram  Wheedon, 
which  had  occurred  before  the  times  of  the  speaking  by  de- 
fendant of  plaintiff  of  such  defamatory  matter,  which  fact 
was  well  understood,  then  and  there,  by  those  who  thus 
heard  defendant  defame  this  plaintiff;  and  that  defendant 
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then  and  there,  by  each  and  every  of  the  foregoing  sets  of 
words,  meant  to  be  understood  and  charged,  and  did  charge 
then  and  thereby,  that  this  plaintiff  had  feloniously  and 
purposely  caused  the  death  of  said  John  Ruddick  and  that 
of  the  said  Hiram  Wheedon,  and  that  defendant  was  then 
and  thereby  so  understood  to  mean  and  to  charge  this 
plaintiff  by  those  who  heard  him." 

A  separate  demurrer  was  sustained  to  each  of  said  para- 
graphs, and  a  final  judgment  on  demurrer  rendered  in  the 
court  below  against  the  appellant.  The  sufficiency  of 
these  several  paragraphs  of  the  complaint  is  the  subject 
for  our  determination. 

The  rule  laid  down  by  Mr.  Starkie,  in  his  Treatise  on 
Slander,  and  approved  by  this  court  in  the  case  of  Bodgers 
v.  Lacey,  at  this  term,  is  as  follows :  "  Both  judges  and 
jurors  shall  understand  words  in  that  sense  which  the  au- 
thor intended  to  convey  to  the  minds  of  the  hearers,  as 
evinced  by  the  whole  circumstances  of  the  case.  It  is  the 
province  of  the  jury,  where  doubts  arise,  to  decide  whether 
the  words  were  used  maliciously,  and  with  a  view  to  de- 
fame ;  such  being  matter  of  fact,  to  be  collected  from  all 
concomitant  circumstances ;  and  for  the  court  to  determine 
whether  such  words,  taken  in  the  malicious  sense  imputed 
to  them,  can  alone,  or  by  the  aid  of  the  circumstances 
stated  upon  the  record,  form  the  legal  basis  of  an  action." 

The  doctrine  of  construing  words  in  mitiori  sensu  has  been 
exploded.  Caddock  v.  Briggs,  13  Mass.  248 ;  JBloss  v.  Tobey, 
2  Pick.  320 ;  Demarest  v.  Hairing,  6  Cowen,  76. 

If  any  set  of  the  words  charged  in  any  one  of  the  para- 
graphs demurred  to  is  actionable,  the  court  below  ought  to 
have  overruled  the  demurrer  to  that  paragraph. 

In  the  light  of  the  rule  above  stated,  we  are  of  opinion 
that  the  demurrers  to  the  first  and  third  paragraphs  of  the 
complaint  ought  to  have  been  overruled.  We  think  some  of 
the  seta  of  words  charged  in  each  of  these  paragraphs  are 
actionable  per  se,  and  others  are  made  so  by  the  "  aid  of 
the  circumstances  stated  upon  the  record." 
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The  second,  third,  fourth,  and  fifth  sets  of  words  in  the 
Jirst  paragraph  are  actionable  per  se,  and  the  first  set  is 
made  so  by  the  facts,  alleged. 

The  fourth,  fifth,  and  eighth  sets  of  words  in  the  third 
paragraph  are  actionable  per  se>  and  the  first,  second,  third, 
and  seventh  sets  are  made  actional  by  the  facts  alleged. 

In  the  case  of  Peake  v.  Oldham,  Cowper's  Rep.  275,  Lord 
Mansfield  held,  after  verdict,  that  the  words,  "  I  am  thor- 
oughly convinced  that  you  are  guilty"  (innuendo  that  you 
are  guilty  of  the  death  of  said  Daniel  Dolly,)  "  and  rather 
than  you  should  go  without  a  hangman,  I  will  hang  you," 
were  actibnable. 

In  the  case  of  Ford  v.  Primrose,  5  Dowling  &  Ryland,  287, 
(16  Eng.  Com.  Law,  234,)  it  was  held  by  all  the  judges  of 
the  Court  of  King's  Bench  that  the  words,  "  I  think  the 
present  business  ought  to  have  the  most  rigid  inquiry,  for 
he  (the  plaintiff)  murdered  his  first  wife ;  that  is,  he  ad- 
ministered improperly  medicines  to  her  for  a  certain  com- 
plaint, which  was  the  cause  of  her  death,"  were  actionable. 
Bay  ley,  J.,  said,  "  I  take  it  that  if  a  man,  by  the  improper 
administration  of  medicines  to  another,  cause  his  death, 
that  would  be  manslaughter;  and  if  he  administers  medi- 
cines with  an  intent  to  produce  death,  it  would  be  murder. 
I  think  the  words  declared  upon  import  at  least  a  charge 
of  manslaughter." 

In  the  case  of  Gorham  v.  Ives,  2  Wendell's  Rep.  536,  it 
was  held,  that  if  the  words  spoken,  in  connection  with  the  W 
circumstances  of  the  case,  leave  no  reasonable  doubt  that 
it  was  the  intention  of  the  defendant  to  impress  upon  the 
mind  of  the  hearers  the  belief  that  a  forgery  had  been 
committed  by  the  plaintiff,  an  action  would  lie. 

We  have  not  examined  with  care  the  second  paragraph  of  9. 
the  complaint,  for  the  reason  that  the  ground  covered  by  * 
that  paragraph  is  embraced  in  the  third.  There  can  be  no  , 
available  error  in  sustaining  a  demurrer  to  a  paragraph  i 
where  the  same  matter  is  charged  in  another. 

This  court  in  the  case  of  Drummond  v.  Leslie,  5  Blackf. 


I 


272 


SUPREME  COURT  OF  INDIANA. 


Judah  v.  The  Trustees  of  Vincennes  University. 


453,  held,  that  although  the  words  laid  in  a  declaration 
in  slander  do  not  contain  a  directly  affirmative  charge  that 
the  plaintiff  had  committed  forgery,  yet  if  they  were  calcu- 
lated to  induce  the  hearers  to  suspect  that  the  plaintiff  had 
committed  it,  they  are  actionable. 

The  judgment  of  the  Circuit  Court  is  reversed ;  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  first  and  third  paragraphs  of  said  complaint, 
and  for  further  proceedings.    Costs  here. 

Wnu  K.  Marshall,  and  B.  M.  Patrick,  for  appellant. 
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New  Trial — Statute  Construed.— The  Statute,  2  G.  &  H.  214,  which,  de- 
clares that  "not  more  than  two  new  trials  shall  be  granted  to  the  same 
party  in  the  same  cause,"  simply  means  that  where  three  juries  have  con- 
curred in  finding  the  matters  actually  in  litigation  against  a  party,  the 
courts  shall  not  disturb  the  verdict  on  his  application.    Page  275. 

Same. — A  new  trial  resulting  from  the  action  of  the  Supreme  Court,  as  a  con- 
sequence of  its  decision  that  the  issues  which  had  been  previously  tried 
were  not  such  as  fairly  to  determine  the  rights  of  the  parties,  and  were  so 
defective  as  to  leave  the  real  cause  actually  undetermined,  is  not  "a  new 
trial  in  the  cause,"  within  the  meaning  of  the  statute.  Page  276. 
M  Demurrer  to  Reply — Practice  in  the  Supreme  Court.'— The  Supreme 
Court  can  not  reverse  a  cause  on  account  of  error  in  overruling  a  demur- 
rer to  a  reply,  unless  the  reply  tenders  an  immaterial  issue.    Page  275. 

Change  or  Venue — Jurisdiction. — Where  the  venue  is  changed  by  the 
agreement  of  parties,  the  agreement  entered  of  record  in  the  court  from 
which  the  change  is  made,  gives  jurisdiction  of  the  persons  of  the  parties 
to  the  court  to  which  the  venue  is  taken.  Page  275. 
I  Pleading — Redundant  Matter.— It  is  the  duty  of  the  court  below  to  strike 
out  all  redundant  matter  in  the  pleadings;  but  the  Supreme  Court  will  not 

(reverse  a  case  because  the  pleading  contains  redundant  matter.    Page  276. 
Same—Argumentative  Denial.— It  was  assigned  for  error  that  the  court 
below  overruled  a  motion  to  strike  out  a  paragraph  of  the  reply,  on  the 
ground  that  it  was  merely  an  argumentative  denial. 
Held,  that  the  objection  goes  merely  to  the  form  of  the  pleading,  and  does 


I 


NOVEMBER  TERM,  1864.  278 

Judah  f>.  The  Trustees  of  Vincennes  University. 

not  affect  the  substantial  rights  of  the  parties,  and  can  not  therefore  be 
heard  in  this  court.    Page  276. 

Pleading. — Suit  by  the  Trwteee  of  (he  Vtneennes  University  against  Judah  to 
to  recoTer  the  value  of  certain  bonds  of  the  stale  of  Indiana,  which  it  was 
alleged  he  had  in  his  hands  as  the  agent  and  attorney  of  the  University, 
and  which  he  refused  to  deliver  on  demand,  but  had  sold  and  converted  to 
his  own  use.  Answer,  among  other  things,  that  the  University  was  in- 
debted to  him  for  professional  services  in  a  suit  against  the  state,  by  which 
the  bonds  were  obtained,  under  a  special  oontract  evidenced  on  the  part 
of  the  University  by  a  resolution  of  its  board  of  trustees,  made  and  en- 
tered on  its  records  February  8,  1868,  to  the  effect  that  for  such  services  he 
be  allowed  one-fourth  of  the  net  proceeds  of  the  suit,  etc.,  and  that  of  the 
said  bonds  he  retained  $16,626,  being  the  one-fourth  part  as  specified  in 
the  resolution.  To  this  part  of  the  answer  the  University  replies,  that  at 
tiie  date  of  the  resolution  Judah  was  secretary  of  the  board  of  trustees,  and 
falsely  entered  the  resolution  on  the  records  of  the  board  of  trustees;  that 
the  resolution  actually  adopted  provided  that  for  all  his  legal  services  and 
outlays  he  should  be  allowed  one-fourth,  etc. 

Etld,  that  this  reply  was  simply  a  denial  of  so  much  of  the  answer  as  al- 
leges the  adoption  of  the  resolution,  or,  in  other  words,  the  making  of  the 
contract.  g 

field,  also,  that  neither  argumentativeness  nor  surplusage  justifies  a  demur-  I 
rer  under  our  system  of  pleading.    Page  277 

Attorneys — Duties  of. — An  attorney,  in  contracting  with  his  client,  must 
act  with  the  most  scrupulous  good  faith  and  honesty,  and  put  the  client 
on  equal  terms  with  himself.    Page  278. 

Save. — The  third  paragraph  of  the  reply  avers  that  appellant,  by  repre- 
sentations which  he  knew  to  be  false,  as  to  the  amount  which  would  be 
recovered  in  the  suit,  and  by  threatening  to  withhold  and  destroy  valu- 
able and  important  documents  relating  to  the  suit  in  which  he  was  acting 
as  attorney,  induced  the  passage  of  the  resolution  of  February,  1868. 

Hdi%  that  the  reply  avers  a  state  of  facts  which  will,  if  true,  prevent  an 
attorney  from  taking  any  thing  by  the  contract  embraced  in  the  resolu- 
tion, and  is  good  upon  demurrer.    Page  278. 

Pleading. — Appellant,  in  his  answer,  claimed  $4,600  for  his  services  and 
expenses  necessarily  incurred  in  procuring  the  passage  of  an  act  of  the 
legislature,  and  that  such  expenditures  were  authorised  by  a  resolution 
of  the  board  of  trustees.  Reply,  that  the  expenditures  and  services  were 
unlawful  and  corrupt,  and  were  used  and  squandered  to  corrupt  and 
bribe  the  legislature,  without  the  consent  or  knowledge  of  said  trustees; 
that  they  were  unnecessary  and  useless,  and  the  act  was  honestly 
passed,  etc. 

Bela\  that  the  reply  is  an  argumentative  denial  of  the  allegation  in  the 
answer  that  the  expenditures  were  made  in  good  faith,  and  were  neces- 
sary to  accomplish  the  objects  sought  by  the  University,  and  is  good  upon 
demurrer.    Page  279. 

Vol.  XXTIL— 18 
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Complaint. — The  test  of  what  is  material  in  the  complaint  will  be  fur- 
nished by  the  response  to  the  question,  What,  under  the  general  denial, 
must  the  plaintiff  prove  to  secure  a  verdict  in  his  favor?    Page  281. 

Practice — Tea  Bight  to  Open  and  Close. — The  common  law  rule,  that  the 
plaintiff  has  a  right  to  begin  whenever  he  has  any  thing  to  prove,  either 
as  to  the  facts  necessary  to  obtain  a  verdict  or  as  to  the  amount  qf  damages, 
is  changed  by  the  code.    Page  283. 

Same. — The  party  upon  whom  rests  the  burden  of  the  issues  has,  under  the 
code,  the  right  to  open  and  close  the  case.    Page  284. 

Sams — Burden  or  the  Issues.—- The  party  having  the  burden  of  the  issues- 
is  the  party  who,  if  no  proof  is  offered,  will  be  cast  in  the  suit    Page  284. 

Supreme  Court — Questions  in  thb  Record. — The  reasons  relied  upon  for  a 
new  trial  are  not  questions  in  the  record,  in  the  meaning  of  the  constitu- 
tional provision  requiring  the  Supreme  Court  to  state  in  writing  each 
question  arising  in  the  record,  and  the  decision  of  the  court  thereon,  but 
are  arguments  upon  the  question,  to  be  considered  so  far  as  may  be  nec- 
essary to  decide  it    Page  286. 

I      APPEAL  from  the  Knox  Circuit  Court. 
t      Frazbr,  J. — 1.  There  is  a  motion  to  dismiss  this  appeal  or 
»  to  affirm  the  judgment  below,  on  the  ground  that  two  new 
trials  have  been  already  granted  to  the  appellant. 

In  support  of  this  motion,  the  provision  of  the  code  is 
relied  upon  as  conclusive,  which  declares  that  "  not  more 
than  two  new  trials  shall  be  granted  to  the  same  party  in 
the  same  cause."    2  G.  i  H.  214. 

One  new  trial  was  granted,  on  the  appellant's  motion 
by  the  consent  of  the  other  party.  Subsequently  there 
was  a  trial  of  the  same  issues,  which  resulted  in  a  verdict 
and  judgment  against  the  appellant,  who  appealed  to  this 
court.  Here  the  judgment  was  reversed,  on  account  of 
various  erroneous  decisions  of  the  court  below,  overruling 
demurrers  of  the  appellant  to  sundry  paragraphs  of 
the  reply  to  his  answer;  the  cause  having  been  remanded, 
the  complaint  was  amended;  an  answer  was  filed  thereto, 
and  issues  were  finally  made  and  tried,  all  of  which  re- 
sulted in  another  judgment  against  the  appellant,  and  from 
that  judgment  he  now  appeals. 

The  motion  under  consideration  assumes  that  the  former 
reversal  of  the  case  by  this  court  was  "granting  a  new 
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trial  in  the  cause."    The  opinion  delivered  on  that  occa- 
sion will  be  found  in  16  Ind.  56.    A  new  trial  resulted  from 

'  the  action  of  this  court  as  a  consequence  'of  its  decision, 
that  the  issues  which  had  been  previously  tried  were  not 
such  as  were  necessary  to  fairly  determine  the  rights  of 
the  parties.  We  never  do  and  never  can  reverse  a  cause 
under  our  practice  on  account  of  error  in  overruling  a 
demurrer  to  a  reply,  unless  the  reply  tenders  an  issue,  the 
decision  of  which  is  immaterial.  Then  the  reversal  was 
really  because  the  cause  had  not  been  tried  at  all ;  but  the 
appellant  had  been  forced  to  take  issue  upon  a  reply  so 
defective  that  the  finding  of  that  issue  against  him  left  the 
real  cause  itself  actually  so  far  undetermined  that  a  judg- 
ment against  him  upon  the  finding  was  not  authorized. 
Such  a  trial,  though  it  might  be  repeated  a  score  of  times, 
ought  not  to  settle  any  thing  in  the  suit,  and  we  can  not 
regard  it  as  "  a  trial  in  the  cause,"  within  the  meaning  of 
the  statute.  It  would  be  monstrous  to  hold  that  the  legis- 
lature meant  to  enact  that  three  verdicts  against  a  party, 
neither  of  which  determines  the  real  controversy,  shall 
forever  bar  him  from  having  a  trial  of  the  matter  actually 
in  litigation.  Such  is  not  the  spirit  of  the  statute,  though 
a  very  literal  construction  of  it  might  justify  such  an  in- 
terpretation. The  statute  simply  means  that  when  three 
juries  have  concurred  in  finding  the  matters  actually  in 
litigation  against  a  party,  the  courts  shall  not  disturb 
the  verdict  on  his  application.  We  can  not  sustain  the 
motion. 

2.  The  venue  was  changed  from  Sullivan  to  Knox  by 
agreement  of  parties,  and  then  the  appellant  specially 
appeared  in  the  Knox  Circuit  Court  to  object  to  its  juris- 
diction, and  thereupon  moved  to  dismiss  the  cause  for  want 
of  jurisdiction.  The  motion  was  overruled,  and  this  is 
assigned  for  error. 

The  agreement  entered  of  record  in  the  Sullivan  Circuit 
Court  gave  the  Knox  Circuit  Court  jurisdiction  of  the  person 

'  of  the  appellant,  and  the  law  gives  it  jurisdiction  of  the 
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subject-matter  of  the  suit.    The  point  has  nothing  like 
either  principle  or  authority  to  support  it. 

3.  There  was  a  motion  overruled  to  strike  out  a  large 
amount  of  matter  from  the  complaint.  This  is  assigned 
for  error. 

"We  do  not  fully  concur  in  the  proposition  of  the  appel- 
lee,  that  the  pleader  ought  to  be  allowed  to  state  his  case 
in  his  own  way,  in  any  sense  which  shall  license  him  to 
state  more  than  his  case ;  nor  yet  that  the  courts  ought  to 
feel  any  delicacy  about  striking  out  redundant  matter.  It 
is  rather  the  duty  of  the  judges  at  nisi  prius,  we  think,  to 
exclude  all  such  matter,  and  to  lop  off  freely  in  all  proper 
cases.  Otherwise  that  brevity,  which  it  was  one  design  of 
the  code  to  introduce,  will  become,  under  our  constitution, 
which  provides  in  effect  that  learning  is  not  necessary  to 
make  a  lawyer,  the  most  intolerably  prolix  and  cumbersome, 
not  to  say  ridiculous,  system  of  pleading  that  the  world 
has  ever  known ;  but  the  remedy  is  wholly  in  the  hands  of 
the  courts  below.  We  can  not  reverse  a  case  because  a 
pleading  contains  redundant  matter.  It  can  not  affect 
the  substantial  rights  of  the  opposite  party,  and  for  that 
reason  the  statute  has  prohibited  us  from  interfering. 
2  G.  &  H.  122. 

4.  A  motion  to  strike  out  a  paragraph  of  the  reply,  on 
the  ground  that  it  was  merely  an  argumentative  denial, 
was  overruled,  which  is  the  next  error  assigned. 

This  point  is  not  well  taken.  The  objection  goes 
merely  to  the  form  of  the  pleading,  and  the  statute  al- 
ready cited  forbids  us  listening  to  it. 

5.  The  action  was  to  recover  the  value  of  certain  state 
bonds  of  the  University,  amounting  to  $25,000,  which  it 
was  alleged  the  appellant  had  in  his  hands  as  its  agent 
and  attorney,  and  which,  on  demand,  he  refused  to  deliver, 
but  had  sold  and  converted  to  his  own  use.  The  defend- 
ant below  answered,  among  other  things,  that  the  Uni- 
versity was  indebted  to  him  for  professional  services  as 
attorney  in  a  suit  against  the  state,  by  which  the  bonds 
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were  obtained,  under  a  special  contract,  evidenced  on  the 
part  of  the  University  by  a  resolution  of  its  board  of  trus- 
tees, made  and  entered  on  its  records  February  8, 1853,  to 
the  effect  that  for  such  services  he  be  allowed  one-fourth 
of  the  net  proceeds  of  the  suit,  to  be  paid  to  him  propor- 
tionally out  of  such  proceeds,  as  the  same  should  be  paid 
into  the  treasury  of  the  board;  that  of  said  bonds  he 
retained  $16,625,  being  one-fourth,  as  specified  in  the 
foregoing  resolution.  To  this  part  of  the  answer  the 
University,  by  the  second  paragraph  of  their  reply,  say 
that,  at  the  date  of  the  resolution,  Judah  was  secretary 
of  the  board  of  trustees,  and  falsely  entered  the  reso- 
lution on  the  records  of  the  board  of  trustees;  that  the 
resolution  which  was  actually  adopted  provided,  that  for 
all  his  legal  services  and  outlays  (there  were  numerous 
other  suits  conducted  by  Judah  as  attorney  for  the 
University,  and  services  and  expenditures  as  agent)  he 
should  be  allowed  one-fourth,  etc.  But  that  Judah 
fraudulently,  and  without  the  knowledge  or  assent  of 
the  board,  entered  the  resolution  in  form  as  stated  in 
the  answer. 

Now,  this  reply  is  simply  a  denial  of  so  much  of  the 
answer  as  alleges  the  adoption  of  the  resolution,  or,  in 
other  words,  the  making  of  the  contract  by  the  trustees. 
It  is  argumentative  to  be  sure,  and  it  needlessly  explains 
how  a  resolution  never  made  by  the  trustees  comes  to  be 
found  on  their  records.  This  is  surplusage.  But  neither 
argumentativeness  nor  surplusage  justifies  a  demurrer 
under  our  system  of  pleading.  There  was  therefore  no 
error  in  overruling  the  appellant's  demurrer  to  the  second 
paragraph  of  the  reply. 

6.  The  third  paragraph  of  the  reply  avers  that  the  ap- 
pellant, by  false  representations,  which  he  knew  to  be 
false,  of  the  amount  which  would  be  recovered  in  the 
suit,  and  by  threatening  to  withhold  and  destroy  valuable 
and  important  documents,  papers,  and  books  relating  to 
the  suits  in  which  he  was  acting  for  it  as  attorney,  and 


278  SUPREME  COURT  OF  INDIANA. 

Judah  v.  The  Trustees  of  Vinoennes  University. 

other  valuable  documents  of  the  University,  all  of  which 
he  had  in  his  custody,  induced  the  passage  of  the  resolu- 
tion of  the  trustees  of  February ,  1853. 

There  was  no  error  in  overruling  a  demurrer  to  this 
paragraph.  It  is  a  doctrine  of  the  law,  so  well  supported 
by  every  demand  of  justice  and  policy,  and  so  universally 
sustained  by  the  cases,  that  an  attorney,  in  contracting 
with  his  client,  must  act  with  the  most  scrupulous  good 
faith  and  honesty,  and  put  the  client  on  equal  terms  with 
him,  that  a  citation  of  authorities  is  needless.  If  this 
paragraph  of  the  reply  does  not  allege  a  state  of  facts 
which  will,  if  true,  prevent  the  attorney  from  taking  any 
thing  by  the  contract  embraced  in  the  resolution  which 
he  pleads,  then  it  would  be  in  vain  to  attempt  to  accom- 
plish that  object  by  averment. 

7.  By  the  answer,  the  appellant  claims  for  his  services 
and  personal  expenses  in  procuring  the  passage  of  an  act 
of  the  legislature  in  1855,  by  authority  of  which  the  judg- 
ment obtained  was  adjusted  and  paid  by  the  delivery 
of  bonds,  and  for  $4,500,  "  expended  in  procuring  the  pas- 
sage thereof;  that  said  expenditure  was  made  in  good 
faith,  and  was  necessary  in  procuring  aid  and  assistance 
and  counsel,  without  which  the  act  could  not  have  been 
passed  and  sustained  against  propositions  for  its  sus- 
pension ;  that  this  was  done  under  authority  of  a  resolu- 
tion of  the  trustees  of  the  University  in  writing,  author- 
izing him  to  atteud  the  legislature,  to  procure  such 
legislation,  and  to  expend  whatever  money  might  be 
necessary  to  secure  a  settlement/'  out  of  the  University's 
share,  etc. 

The  reply  to  this  (being  the  fifth  paragraph  of  the 
reply)  is,  that  the  expenditure  and  services  were  unlaw- 
ful and  corrupt,  and  were  used  and  squandered  to  corrupt 
the  legislature,  and  to  exert  upon  it  a  secret,  undue,  and 
personal  influence  by  lobbying ;  that  the  same  was  not 
necessary  to  obtain  the  settlement  which  was  had  by  the 
passage  of  the  act ;  that  the  act  was  honestly  passed,  and 
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was  not  secured  by  the  corrupt  means  used  for  that  pur- 
pose, etc. 

We  deem  the  reply  but  an  argumentative  traverse  of 
the  allegation  in  the  answer,  that  the  services  and  expend- 
iture were  used  in  good  faith,  and  were  necessary  to  ac- 
complish the  object  sought  by  the  University;  and  we  are 
therefore  of  opinion  that  there  was  no  error  in  overruling 
a  demurrer  to  it. 

8.  The  appellant  moved  for  a  new  trial,  assigning  various 
causes.  The  overruling  of  this  motion  is  assigned  for 
error.  Inasmuch  as  this  assignment  of  error  embraces 
several  others,  we  do  not  give  them  other  consideration 
than  that  which  they  necessarily  receive  in  determining 
whether  a  new  trial  ought  to  have  been  granted.  They 
are  of  such  a  character  that  a  failure  to  urge  them  in  sup- 
port of  a  motion  for  a  new  trial  would  have  waived  them, 
according  to  repeated  decisions  of  this  court. 

JFirst,  the  appellant  claimed  the  right  to  open  and  con- 
clude the  case,  but  was  not  permitted  to  do  so.  This 
presents  a  question  which  has  given  us  much  trouble.  It 
6eems  to  us  not  improbable  that  there  was  an  effort,  skill- 
fully conducted  on  both  sides,  so  to  frame  the  pleadings 
as  to  secure  the  opening  and  closing,  and  one  result  of  this 
is  a  record  largely  extended  by  folio  upon  folio  of  argu- 
mentative denial  and  surplusage. 

We  have  already  stated  what  we  consider  the  nature  of 
the  suit  and  the  whole  substance  of  the  complaint;  but 
the  averments  that  Judah  holds  and  has  converted  the 
state  bonds  belonging  to  the  University,  and  on  demand 
refuses  to  deliver  them,  constitute  scarcely  a  tithe  of  the 
volume  of  the  complaint.  It  gives  a  history,  somewhat 
circumstantial,  of  the  manner  in  which  the  University  be- 
came the  owner  of  the  bonds,  showing  that  it  had,  in  1843, 
claimed  a  certain  township  of  land,  which  the  state  also 
had  previously  claimed,  and  had  sold  a  large  part  of  it; 
how  much  the  state  had  thus  realized,  and  what  it  had 
done  with  the  proceeds;  that  the  University  employed 
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Judah  and  another  as  attorneys  in  the  matter ;  that  it  was 
doubtful  what  was  best  to  do;  the  nature  and  terms  of 
the  contract  with  Judah;  how  it  was  evidenced,  and  how 
much  was  paid  to  him  thereon;  what  he  then  did  as  such 
attorney,  and,  in  some  instances,  why  he  did  it,  etc.;  that 
the  bonds  in  controversy  came  into  his  hands,  as  agent  and 
attorney  of  the  University,  as  the  fruits  of  the  litigation; 
and,  finally,  that  when  they  were  demanded  of  him  he 
"wrongfully  and  falsely"  pretended  that  he  was  entitled 
to  them  as  payment  for  his  services.  It  is  claimed  that 
these  averments  were  proper,  with  a  view  to  obtain  ten  per 
cent,  damages,  and  a  judgment  without  stay  or  appraise- 
ment, under  section  779  of  the  code,  which  provides  for 
such  damages  and  such  a  judgment  in  an  action  against  an 
attorney  for  "money  withheld"  from  his  client.  But  this 
suit  was  not  for  money  withheld,  and  this  statute,  being 
penal,  is  not  to  be  extended  by  construction  to  cases  not 
within  its  terms,  taken  in  their  ordinary  and  usual  sense. 

It  will  be  seen  that  the  complaint  anticipates  what 
JudaKs  defense  will  be,  and  alleges  that  it  is  wrongful  and 
false.  This,  it  is  insisted,  was  according  to  the  usual  frame 
of  the  bill  in  chancery,  and  therefore  proper,  because  our 
system  of  pleading  is  somewhat  like  the  pleadings  in 
chancery;  but  this  doctrine  is  not  sound.  There  was  a 
good  reason  for  the  practice  in  chancery  proceedings,  which 
does  not  exist  under  ours.  The  bill  was  to  be  answered 
under  oath,  and  that  answer  was  evidence  so  far  as  it  was 
responsive  to  the  bill.  By  anticipating  the  defense,  and 
then  alleging  facts  which  would  destroy  it,  and  requiring 
the  defendant  to  answer,  as  to  these  facts,  fully  under  oath, 
the  orator,  if  his  allegations  were  true,  often  obtained  his 
decree  pro  confesso,  or  if  the  defendant  answered  truly,  he 
could  safely  set  the  cause  down  for  hearing  upon  bill  and 
answer,  and  obtain  his  relief  without  further  trouble. 

Our  statute  gives  a  very  simple  rule  by  which  to  de- 
termine what  is  proper  to  be  contained  in  a  complaint; 
to-wit :  "  A  statement  of  the  facts  constituting  the  cause  of 
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action  in  plain  and  concise  language,  without  repetition/* 
2  G.  A  H.  71.  More  than  this  is  redundant.  In  this  case, 
we  think,  the  test  of  what  is  material  in  the  complaint 
would  be  furnished  by  the  answer  to  the  question,  What 
under  the  general  denial  must  the  plaintiff  have  proved  to 
secure  a  verdict  in  his  favor  ?  Having  shown  that  the  bonds 
were  his  client's  property,  that  they  were  in  the  defendant's 
possession,  that  on  demand  he  failed  to  deliver  them  and 
their  value,  we  think  any  lawyer  would  have  properly 
rested ;  we  must  therefore  regard  the  complaint  as  stripped 
of  every  thing  but  the  allegations  which  would  have  ad- 
mitted this  evidence. 

The  answer  admits  all  these  material  allegations,  and  its 
direct  or  argumentative  denial  of  every  thing  else  in  the 
complaint  must  be  regarded  as  surplusage.  It  sets  up 
affirmative  matter,  by  way  of  set-off  and  counterclaim,  con- 
sisting of  claims  for  money  expended  for  the  plaintiff  as 
agent  by  its  authority,  and  for  services  and  expenses  as 
agent  and  attorney,  about  the  subject-matter  of  the  bonds 
and  litigation  which  was  finally  settled,  and  by  which 
settlement  the  plaintiff  became  the  owner  of  the  bonds, 
and  they  came  into  the  defendant's  hands  as  its  attorney 
and  agent. 

To  this  there  is  a  reply  in  six  paragraphs,  to  the  fourth 
and  sixth  of  which  demurrers  were  sustained.  The  first 
paragraph  alleges  payment  of  the  claims  mentioned  in 
the  answer.  The  second  paragraph,  we  have  seen,  argu- 
mentatively  denies  a  part  of  the  answer ;  it  directly  denies 
all  the  rest  of  it.  It  therefore  puts  the  defendant  on 
proof  of  the  whole  answer.  The  third  paragraph  we  have 
decided  to  be  a  good  confession  and  avoidance  of  part  of 
the  answer,  and  it  denies  all  the  answer  not  avoided  by 
the  new  matter.  The  fifth  paragraph  is,  as  we  have  de- 
termined, an  argumentative  denial  of  so  much  of  the  an- 
swer as  it  purports  to  reply  to. 

In  brief,  the  issues  stand  thus :  the  complaint  is  con- 
fessed and  avoided;  the  answer  is  wholly  denied,  and 
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also  confessed  and  avoided.  It  is  quite  apparent,  in  this 
condition  of  the  pleadings,  that,  if  no  evidence  whatever 
had  been  offered,  the  plaintiff  would  have  taken  a  verdict 
for  nominal  damages ;  and  that  if  he  wished  to  recover 
actual  damages,  he  must  have  offered  evidence  of  the 
value  of  the  bonds. 

The  rule  of  the  common  law,  as  to  the  right  to  begin, 
was  very  unsettled  in  England  formerly.  No  satisfactory 
rule,  applicable  to  a  case  like  this,  could  until  recently 
be  deduced  from  the  cases  in  that  country.  The  nisi  prius 
cases  were  confused  and  inharmonious;  and  as  an  im- 
pression prevailed  that  the  course  taken  by  the  judge  who 
presided  at  the  trial  was  not  subject  to  revision  on  error, 
his  ruling  generally  stood  without  further  question.  The 
general  rule  was  there  held  to  be,  that  the  party  having 
the  burden  of  the  issues  should  open  and  close;  but 
where  the  damages  claimed  by  the  plaintiff  were  un- 
liquidated, though  the  defendant  held  the  affirmative  of 
the  issues,  it  became  a  vexed  question,  in  view  of  contra- 
dictory decisions,  which  party  had  the  right  Finally,  in 
1845,  the  Court  of  Queen's  Bench,  after  able  argument 
and  grave  consideration,  in  Mercer  v.  Wholly  5  A.  &  E. 
447,  (48  E.  C.  L.  447,)  determined  the  rule  to  be  that  the 
plaintiff  should  begin  "whenever  he  has  any  thing  to 
prove,  either  as  to  the  facts  necessary  for  his  obtaining  a 
verdict,  or  as  to  the  amount  of  damages  to  which  he  con- 
ceives the  proof  of  such  facts  may  entitle  him."  This 
case,  we  believe,  settled  the  question  in  England. 

In  this  country  the  question  seems,  at  the  adoption  of 
our  code,  to  have  been  an  open  one ;  but  generally  deemed 
a  matter  of  discretion,  to  be  ordered  by  the  judge  at  the 
trial.  1  Greenl.  Ev.,  sec.  76.  In  this  state  it  was  fre- 
quently under  discussion  in  the  lower  courts,  but  had 
never  been  passed  upon  by  this  court.  Under  these  cir- 
cumstances, we  adopted  our  code,  which  enacts  that  the 
party  on  whom  rests  the  burden  of  the  issues  shall  begin. 

The  counsel  for  the  appellee  assumes  that  this  statute 
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does  not  change  the  common  law  rule  as  declared  in  Mer- 
ger v.  WhaU,  and  in  this  he  is  supported  by  a  dictum  of  the 
learned  judge  who  delivered  the  opinion  in  Howard  v.  Kis- 
ling,  15  Ind.  83.  It  is  clear  that  the  common  law,  as  ap- 
plicable to  that  case,  is  not  changed,  and  we  are  justified 
in  assuming  that  this  is  all  that  Mr.  Justice  Davison 
meant  to  say.  There  is  also  an  incidental  remark,  by  Mr. 
Justice  Perkins,  in  The  City  of  Aurora  v.  Cobb,  21  Ind.  492, 
recognizing  Mercer  v.  Whall  as  good  law  here,  though  our 
statute  seems  not  to  have  been  taken  into  consideration. 
But  the  question  was  not  in  that  case ;  for  there  the  plain- 
tiff had  no  proof  to  offer  as  to  damages,  the  amount  being 
expressly  admitted ;  and  the  defendant  had  the  affirmative 
of  the  issues. 

"We  are  clear  that  the  statute  changes  the  rule  of  the 
common  law,  as  laid  down  in  Mercer  v.  Whall.  The  term 
"issue"  used  in  that  statute,  has  a  technical  meaning. 
The  statute  itself  leaves  no  room  for  question  as  to  that 
meaning.  Thus,  Sec.  316 :  "Issues  arise  on  the  pleadings 
where  a  fact,  or  conclusion  of  law,  is  maintained  by  one 
party,  and  controverted  by  the  other.  They  are  of  two 
kinds:  first,  of  law;  second,  of  fact."  Sec.  318:  "An 
issue  of  fact  arises :  first,  upon  a  material  allegation  of  the 
complaint  denied  by  the  answer ;  second,  upon  a  set-off  or 
counterclaim  presented  in  the  answer,  and  denied  by  the  » 
reply;  third,  upon  material  new  matter  in  the  reply,  \ 
which  shall  be  considered  controverted  .  .  without  further 
pleading."  So,  also,  Blackstone,  Bouvier,  and  Chitty  de- 
fine the  term,  though  more  generally. 

Now,  the  amount  of  damages  alleged  under  our  code  is 
not  admitted,  though  the  answer  be  by  way  of  confession 
and  avoidance.  But  there  is  no  issue  upon  that  subject, 
any  more  than  if  the  defendant  had  made  default ;  and  in 
that  case,  upon  the  execution  of  a  writ  of  inquiry,  it  has 
never  been  supposed  that  the  jury  are  to  try  an  issue ;  they 
are  sworn  simply  to  assess  the  damages.  Our  code  is,  in* 
large  measure,  a  copy  of  that  of  New  York;  but  the  clause 
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under  consideration  is  not  found  in  the  code  of  New  York> 
and  it  is  not  unreasonable  to  suppose  that  it  was  inserted 
in  ours  to  put  at  rest  a  question  which,  as  we  have  seen, 
was  not  then  settled  in  this  country.  Its  language  is  ex- 
ceedingly well  chosen  to  avoid  troublesome  questions  of 
construction  :  "The  burden  of  the  issues,"  instead  of  "the 
affirmative  of  the  issues."  The  latter  phraseology,  though 
often  employed  in  the  books,  would,  in  cases  where  the 
issues  were  numerous,  and  each  party  had  affirmatives, 
furnish  no  intelligible  rule.  But  the  party  having  "the 
burden  of  the  issues,"  is  readily  understood  to  be  the 
party  who,  if  no  proof  whatever  be  offered,  will  be  cast  in 
the  suit. 

We  have  given  this  question  fuller  elaboration  than 
we  might  otherwise  have  done,  because  of  a  request,  in 
the  able  brief  of  the  counsel  for  the  appellee,  that  we 
should  reconsider  the  case  of  McLees  v.  Fdt9 11  Ind.  218. 
That  was  replevin,  the  answer  was  in  avoidance,  and  the 
reply  a  denial.  It  was  held  that  the  defendant  should 
begin;  but  the  decision  was  placed  upon  common  law 
grounds,  and  the  statute  seems  not  to  have  been  con- 
sidered. We  think  that  the  judgment  in  that  case  was 
right;  but  that,  if  based  upon  the  statute  instead  of  the 
common  law,  it  would  possibly  rest  upon  a  surer  founda- 
tion. 

Being  of  opinion  that  the  court  below  ought  to  have 
granted  a  new  trial,  because  of  its  refusal  to  permit 
the  appellant  to  begin,  we  must  for  that  reason  reverse 
the  case. 

There  remain  forty-one  other  reasons  for  a  new  trial 
embraced  in  the  motion  which  was  overruled,  and  which 
are  urged  in  the  brief.  Many  of  them  raise  questions 
of  some  interest,  and  to  decide  some  of  them  would 
probably  require  considerable  investigation,  for  they  are 
not  generally  very  fully  argued  in  the  briefs,  though  this 
remark  is  not  amicable  tTthe  questions  upon  which  we 
have  already  passed.    They  have  been  argued  with  much 
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ability.  Is  it  our  duty  to  consider  the  remaining  reasons 
urged  for  a  new  trial?  We  are  required  by  the  consti- 
tution to  state  in  writing  each  question  arising  in  the 
record,  and  our  decision  thereon,  "We  must  obey  this  com- 
mand of  the  fundamental  law.  But  the  magnitude  of  the 
labor  before  us,  and  the  fearful  length  to  which  this  opinion 
will  be  extended,  if  we  are  yet  to  examine  the  remaining 
reasons  for  a  new  trial,  has  induced  us  to  consider  the 
nature  of  this  constitutional  duty. 

The  question  in  the  record  is,  Did  the  court  below  err 
in  refusing  a  new  trial?  We  have  decided  that  question, 
and  have,  we  think,  therefore  done  all  that  we  are  required 
to  do.  The  reasons  relied  upon  for  a  new  trial,  we  re- 
gard not  as  questions  in  the  record,  but  arguments  upon 
the  question, to  be  considered  so  far  as. may  be  necessary 
to  decide  the  question.  This  course  is  according  to  the 
practice  of  the  court  heretofore,  and  is  but  adopting  views, 
which  we  deem  sound,  which  have  been  from  time  to 
time  expressed  by  our  predecessors.  9  Ind.  367;  8  Ind. 
464,  385,  40 ;  8  Ind.  221. 

The  judgment  is  reversed,  with  costs;  cause  remanded 
for  a  new  trial. 

J".  E.  McDonald  and  A.  L.  Boache,  for  appellant. 
David  McDonald  and  W.  E.  Niblack,  for  appellee. 
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Replevin — Verdict. — In  a  replevin  suit,  it  is  not  necessary  that  the  ver- 
dict should  find  that  the  defendant  actually  took  and  detained  the  goods, 
where  the  taking  into  possession  and  detention  are  admitted  in  the  an- 
swer.   Page  287. 

Sake — Practice  in  the  Supreme  Court. — Inhere  the  finding  in  replevin 
did  not  ascertain  the  value  of  the  goods,  but  the  appellant,  in  whose  favor 
U  was,  made  no  motion  in  the  lower  court  to  have  it  corrected;  he  will 
he  regarded  in  the  Supreme  Court  as  having  waived  the  error.    Page  287. 
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Assighmint  Law. — Our  assignment  law  does  not  change  the  rule  allowing 
a  debtor,  in  failing  circumstances,  to  make  an  actual  bona  fide  sale  of  his 
property,  and  apply  the  proceeds  in  payment  of  his  debts,  or  any  portion 
of  them.    Page  290. 

Feaud. — In  case  of  a  sale  of  his  property  by  such  debtor,  all  the  circum- 
stances of  the  transaction  must  be  looked  at;  and  where  full  value  is 
to  be  paid,  and  the  consideration  applied  or  secured  to  the  payment  of 
the  debts  of  the  grantor,  with  no  purpose  to  delay  other  creditors,  there 
can  be  no  fraud  in  the  transaction;  and  the  fact  that  a  creditor,  by  pur- 
chasing the  goods  and  assuming  liabilities  which  he  is  pecuniarily  able 
to  meet,  in  securing  his  own  debt,  incidentally  pays  the  debts  of  creditors 
preferred  by  the  grantor  above  others,  can  not  impeach  the  contract. 
Page  29a 

Same. — Where  the  purchase  is  of  a  stock  of  goods  in  a  store  having  an  estab- 
lished trade,  it  seems  but  reasonable  that  the  grantor  might  be  employed, 
for  a  time  at  least,  to  continue  in  charge  of  the  business,  and  that  circum- 
stance will  not  in  itself  prove  the  transaction  fraudulent.    Page  296. 


APPEAL  from  the  Floyd  Common  Pleas. 

Ray,  Ch.  J. — In  this  case  an  execution  was  levied  upon 
a  stock  of  goods,  and  also  upon  a  carriage,  horse,  and 
harness,  as  the  property  of  one  Reineking. 

Annesley  brought  this  action  of  replevin,  claiming  title  to 
the  property,  against  WUcozon,  the  sheriff  of  Floyd  county. 

The  defendant  answered  in  two  paragraphs.  In  the 
first,  he  recited  the  several  judgments  and  executions  is- 
sued against  Reineking,  and  the  levy  of  the  executions 
upon  the  property,  and  averred  that  he  "  took  the  same  into 
his  posession,  and  that  at  the  time  said  writs  came  to  de- 
fendant's hands,  as  aforesaid,  and  of  said  levy,  the  said 
goods  and  chattels  were  each  and  every  of  them  the  prop- 
erty of  said  Reineking,  and  were  then,  and  still  are,  subject 
to  the  lien  of  said  several  executions." 

The  second  paragraph,  in  addition  to  the  averments  con- 
tained in  the  first  paragraph,  alleges  that  Reineking y  being 
in  embarrassed  and  failing  circumstances,  and  wholly  un- 
able to  pay  his  debts  *s  they  matured,  made  a  voluntary 
assignment  of  the  property  in  the  complaint  mentioned  to 
the  plaintiff,  in  trust  for  said  Annesley,  and  certain  other 
creditors  of  said  execution  defendant;  that  said  assign- 
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ment  was  not  made  in  accordance  with  the  provisions  of 
the  statute,  and  was  therefore  void,  against  said  plaintiff  in 
execution ;  and  that  said  Annesley  had  no  interest  in  said 
property.  The  plaintiff  demurred  to  each  paragraph  of 
the  answer.  The  court  overruled  the  demurrers,  and  re- 
plies were  filed  in  denial  of  the  allegations  of  the  answer. 
The  cause  was  submitted  to  the  court  for  trial.  The  find- 
ing was,  "  that  the  sale  of  the  store  goods  was  made  in  good 
faith,  for  a  valuable  consideration,  and  full  value,  and 
should  be  sustained,  and  that  the  plaintiff  is  entitled  to  a 
return  of  the  same ;  that  the  sale  of  the  horse,  carriage, 
and  harness  was  for  a  consideration,  but  was  not  accom- 
panied with  the  possession,  and  was  a  fraud  upon  creditors, 
such  as  the  execution  plaintiffs  are,  and  should  not  be  sus- 
tained, and  that  the  defendant  is  entitled  to  a  return  of  the 
same." 

The  appellant  insists  that  the  finding  is  defective,  in  that 
it  only  determines  the  property  in  the  goods,  and  does  not 
find  upon  an  issue  of  non  cepit. 

No  such  issue  was  tendered  by  the  answer,  but  the  levy 
upon,  and  taking  into  possession,  was  expressly  admitted 
in  both  paragraphs ;  and  the  only  question  was,  In  whom 
was  the  property  at  the  time  of  the  levy  ?  This  was  fully 
answered  by  the  finding.  Under  the  issue,  the  defendant 
claimed  and  secured  the  opening  and  closing  of  the  case  on 
its  submission  for  trial. 

The  value  of  the  property  ordered  to  be  returned  to  the 
sheriff  was  not  ascertained  by  the  finding  of  the  court,  and 
this  is  also  assigned  for  error.  The  error,  however,  was 
upon  a  finding  in  favor  of  the  appellant,  and  if  he  desired 
that  finding  to  be  perfected,  he  should  have  moved  the 
court  to  that  effect  upon  its  rendition.  It  was  still  within 
the  control  of  the  court,  and  subject  to  correction.  The 
appellant  can  not  be  heard  in  this  court  to  assign  error, 
except  upon  the  overruling  of  such  a  motion.  If  no  such 
motion  is  made,  exceptions  will  only  be  considered  to  the 
findings  in  favor  of  the  appellee,  and  all  errors  in  the  find- 
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ings  for  appellant  treated  as  waived.  He  can  not  in  this 
court  insist  upon  errors  in  a  finding  in  his  favor,  which  he 
has  not  moved  to  correct  below,  to  defeat  findings,  sufficient 
in  themselves,  in  favor  of  the  appellee.  Upon  such  a  find- 
ing judgment  can  be  entered  for  the  return  of  the  property, 
and  this  will  often  afford  full  relief,  and  the  appellant  will 
be  presumed  to  be  content  with  such  a  judgment  when  he 
makes  no  motion  to  correct  the  finding. 

This  rule  is  not  only  reasonable,  but  is  supported  by 
authority.  In  the  case  of  Denny  v.  Greater,  20  Ind.  20, 
a  mortgage  was  given  to  secure  the  payment  of  two 
notes,  only  one  of  which  was  due,  and  the  court  did  not 
find  whether  or  not  the  property  mortgaged  was  suscepti- 
ble of  division.  A  motion  was  made  in  this  case  for  a  new 
trial ;  but  the  failure  to  pass  upon  the  question  as  to  the 
divisibility  of  the  property  was  not  called  to  the  attention 
of  the  court,  nor  a  motion  made  to  correct  the  finding. 
This  omission  was  assigned  here  for  error.  In  that  case 
it  is  said :  "If,  when  the  court  pronounces  judgment,  the 
defendant  thinks  the  particular  judgment  pronounced  is 
not  warranted  by  the  record,  including  the  finding  or  ver- 
dict, though  some  other  or  different  judgment  might  be, 
that  is  a  proper  time  to  make  his  objection.  The  thing  is 
then  by  no  means  beyond  the  power  or  control  of  the 
court,  and  such  corrections  or  modifications  as  might  be 
right  could  be  made.  In  our  opinion,  in  accordance  with 
the  whole  theory  of  our  practice,  if  such  objections  are  not 
made  in  the  court  below,  they  are  unavailing  here."  If  a 
defendant  is  held  to  have  waived  a'  defect  in  a  verdict  or 
finding  against  him,  because  he  has  failed  to  call  the  atten- 
tion of  the  court  below  to  the  defect,  although  he  has 
moved  for  a  new  trial,  with  still  greater  reason  may  the 
waiver  be  implied  by  a  party  who  will  not  move  to  correct 
the  omission  in  the  finding  favorable  to  himself. 

The  question  upon  which  this  case  was  decided  in  the 
court  below  was,  whether  the  transaction  between  Beineking 
and  AnnesUy  amounted  to  a  valid  sale,  or  was  fraudulent 
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as  against  creditors.  Upon  the  decision  of  this  question 
must  rest  also  the  judgment  of  this  court.  The  point  has 
been  well  argued  by  counsel,  and  has  received  our  careftil 
consideration. 

The  special  findings  of  the  court  are  in  substance  as 
follows :  That  the  sale  of  the  goods  in  the  store  was  made 
in  good  faith,  for  a  valuable  consideration,  and  for  full 
value;  that,  in  consideration  of  the  sale,  said  Annesley 
assumed  and  promised  to  pay  certain  specified  debts  of 
said  Bdneking  y  upon  which  said  Annesly  was  not  liable, 
and  he  gave  his  bills  of  exchange  for  the  several  creditors 
accordingly.  "No  agreement  concerning  the  continuance 
of  the  goods  in  New  Albany  was  shown  by  the  proof;  but 
the  acts  of  the  plaintiff,  and  his  admission  that  such  was 
his  understanding,  showed  that  such  was  his  intention 
and  expectation."  Annesly  also  executed  a  power  of  at- 
torney to  said  Bdneking  two  days  after  he  had  purchased, 
and  made  him  thereby  his  agent,  and  directed  the  prop- 
erty to  be  sold,  and  the  proceeds  applied  to  the  payment 
of  the  debts  he  had  assumed.  Bdneking  remained  in  pos- 
session as  the  agent  of  said  Annesley.  The  testimony 
tended  to  show  that  Annesley  was  the  owner  "of  consid- 
erable, if  not  large,  estate."  There  were  special  findings  in 
regard  to  the  carriage,  horse,  and  harness,  which  will  be- 
considered  hereafter. 

There  was  evidence  that,  so  far  as  it  could  be  done  by 
words,  Annesley  was  placed  in  possession  of  the  goods  in 
the  store-room.  We  do  not  decide  that  possession  was  so 
effectually  transferred  as  to  shift  the  burden  from  Annesley 
of  showing  the  transaction  to  have  been  a  bona  fide  pur- 
chase. The  sale  being  then,  in  the  language  of  our  stat- 
ute, (1G.4E  351,  sec.  8,)  "  presumed  to  be  fraudulent 
and  void  as  against  the  creditors  of  the  vendor,"  does  the 
proof  show  "  that  the  same  was  made  in  good  faith,  and 
without  any  attempt  to  defraud  creditors?"  The  special 
findings  of  the  court  do  not  show  that  Bdneking  was 
in  embarrassed  circumstances,  and  unable  to  pay  his 
Vol.  XXTTL— 19 
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liabilities,  and  in  fact  supports  the  general  finding.    By 
an  examination  of  the  evidence,  it  appears  that  such  was 
the  fact ;  and  that  Annesley >  who  resided  in  Albany,  New 
York,  was  the  indorser  for  Beineking,  his  son-in-law,  for  a 
large  amount;  and  that,  learning  of  the  embarrassment 
in  which  he  was  involved,  Annesley  came  to  New  Albany, 
and  attempted  to  purchase  a  sufficient  amount  of  prop- 
erty from  Beineking  to  secure  him  in  his  indorsements. 
He  was  unable  to  effect  this,  Beineking  declaring  that  the 
property  must  all  go  together,  and  that  by  this  course 
alone  could  its  full  value  be  secured  to   his   creditors. 
Under  these  circumstances,  the  purchase  was  made  for 
the  full  value  of  the  goods,  and  an  absolute  liability  in- 
curred to  pay  for  the  same ;  the  payment  to  be  made  to 
certain  specified  creditors  of  Rtineking.    The  debts  thus 
secured  were:  "1.  Liens  upon  real  estate  conveyed  to  An- 
nesley  in  the  same  transaction,  and  included  in  the  sale. 
2.   Certain  debts  secured  by  the  indorsement  of  friends, 
whom  he  felt  bound  to  protect.    8.  Some  debts  for  bor- 
rowed money,  owing  principally  to  widows  and  orphans.'' 
Beineking  seems  to  have  acted  with  a  view  to  secure  him- 
self in  his  indorsements.     We  must  determine  whether 
such  a  transaction  comes  within  our  law   in  regard  to 
voluntary  assignments.    It  has  been  held  by  this  court, 
(Lord  and  Others  v.  Fisher  and  Others,  19  Ind.  9,)  that  a 
debtor,  in   embarrassed   circumstances,    may  make   any 
honest  disposition  of  his   property  to   secure  any  por- 
tion of  his  debts;  that  "our  assignment   law  is  not  a 
bankrupt    law."    Our    assignment  law   does   not,   then, 
change   the   rule  allowing  a    debtor  in    failing   circum- 
stances to  make  an  actual  bona  fide  sale   of  his  prop- 
erty, and  apply  the  proceeds  in  payment  of  his  debts,  or 
any  portion  of  them. 

But  it  is  insisted,  that  as  this  transaction  resulted 
in  securing  not  simply  Annesley  against  liabilities  already 
incurred,  but  as  it  also  secured  the  payment  of  the 
claims  of  some  other  creditors,  that  therefore  the  trans- 
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action  must  be  held  to  be  an  assignment  in  trust,  and 
Annesley  treated  as  a  trustee ;  and  as  the  trust  was  not  cre- 
ated in  the  manner  prescribed  by  law,  that  it  is  void.  The 
Supreme  Court  of  Ohio  (Bloom  v.  Noggle,  4  Ohio,  45)  held : 
"A  creditor  of  an  insolvent  debtor,  or  one  having  assumed 
liabilities  for  him  as  surety,  may  lawfully  take  from 
him  a  mortgage  to  secure  such  debt,  or  save  harmless 
from  such  .liability ;  and,  as  the  reward  of  his  diligence, 
will  be  protected  in  the  priority  thus  obtained.  But  it  is 
equally  well  settled,  that  if  he  attempt  to  extend  the  lien 
beyond  the  necessity  of  his  own  indemnity,  and  secure 
the  debt  of  another  creditor,  the  mortgage  is  in  sub- 
stance and  legal  effect  within  the  act."  If  that  attempt 
to  extend  the  lien  was  for  the  purpose  of  delaying  some 
other  creditor,  this  statement  of  the  law  would  be  clearly 
correct. 

It  is  unnecessary,  however,  to  question  the  authority  of 
this  decision,  as  the  case  under  consideration  is  not 
within  either  the  letter  or  the  spirit  of  the  rule  stated. 
Here  Annesley  did  not  attempt  to  extend  the  lien  beyond 
his  liability,  but  endeavored  to  secure  only  himself; 
and  only  made  the  purchase  of  the  entire  stock  because 
he  could  not  otherwise  accomplish  his  own  indemnity. 
Nor  was  the  security  of  other  creditors  with  him  an  object 
in  the  purchase,  but  resulted  as  a  mere  incident  under  the 
directions  of  the  vendor  for  the  application  of  the  purchase 
money.  He  became  himself  responsible  for  the  debts,  and 
assumed  the  payment  of  the  same  as  part  of  the  consider- 
ation for  the  purchase  of  the  goods. 

A  case  more  nearly  resembling  the  one  now  in  judg- 
ment was  that  of  Driesbach  v.  Beeker  et  al.9  34  Penn.  St. 
Rep.  152.  "One  Bogar,  finding  himself  in  embarrassed 
circumstances,  entered  into  an  arrangement  with  his 
Philadelphia  creditors,  that  they  should  take  forty  per 
cent,  in  full  of  their  respective  claims;  and  that  Bogar 
should  convey  all  his  property,  real  and  personal,  to 
George  Driesbach,  his  brother-in-law,  who  should  pay  the 
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forty  per  cent,  agreed  upon.  This  agreement  was  after- 
ward reduced  to  writing,  and  signed  by  all  the  Philadel- 
phia creditors,  except  the  plaintiff. 

"Bogar  and  wife,  to  carry  out  the  arrangement,  executed 
a  deed  conveying  to  Driesbach,  for  a  nominal  consideration, 
all  his  property,  real  and  personal,  without  exception  or 
reserve. 

"Driesbach  sold  the  property,  collected  the  debts,  paid  the 
signing  creditors  their  forty  per  cent.,  and,  at  the  time  the 
attachment  was  laid,  had  in  his  hands  a  sufficient  sum  to 
pay  the  amount  of  plaintiffs  judgment. 

"  An  attachment  execution  was  issued  on  a  judgment  in 
favor  of  Beeker  et  al.  v.  Bogar,  which  was  served  on  Dries- 
bach  as  garnishee" 

The  court  say:  "We  have  here  property,  a  trustee,  a 
trust,  and  creditors  of  an  insolvent  who  are  to  take  under 
it." 

It  must  be  observed  that  the  entire  arrangement  for  the 
transfer  of  the  property  seems  to  have  been  made  between 
the  debtor  and  his  preferred  creditors,  and  that  the  stipu- 
lation for  forty  per  cent.,  to  be  paid  to  the  creditors,  was  a 
promise  made  by  the  debtor  himself,  to  which  Driesbach 
does  not  seem  to  have  been  a  party.  The  intent  of  the 
transaction  was  not  that  Driesbach  should  make  the  pur- 
chase, because  he  desired  to  become  the  owner  of  the 
property  from  some  prompting  motive  of  self-interest;  but 
he  accepts  the  conveyance  upon  a  nominal  consideration, 
and  upon  the  agreement  made  between  the  debtor  and  the 
creditors,  and  without  any  contract  made  by  him  to  pay 
more  than  the  property  should  produce.  The  court  cer- 
tainly had  grounds  upon  which  to  found  a  trust,  which  do 
not  exist  in  the  case  at  bar. 

We  are  cited  to  the  case  of  Gaylord  et  al.  v.  Cramer  $ 
Watson,  Henry  Probdsco,  et  al.,  1  Handy's  Rep.  869.  In 
that  case,  Cramer  ft  Watson,  being  utterly  insolvent,  con- 
veyed to  Probasco  certain  leasehold  premises ;  also,  "  all  the 
goods,  chattels,  household  furniture  any  and  every- where 
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belonging  to  us ; "  also,  "  all  our  interest  of  every  nature 
whatsoever  in  all  debts  now  due,  or  to  become  due  to  us;" 
"to  have  and  to  hold  the  same  to  said  Probasco  forever/' 
The  consideration  expressed  in  the  bill  of  sale  is  $4,450.33 
cash  in  hand  paid,  and  the  further  payment  of  sundry 
sums  to  divers  persons  and  firms  amounting  to  $6,345.  No 
estimate  appears  to  have  been  made  of  the  lease  or  of  the 
household  furniture,  nor  was  any  inventory  or  account  taken 
of  the  stock  at  the  time  of  sale  or  beforq,  No  money  was 
actually  paid,  but  was  to  be  paid  among  creditors. 

Probasco  was  a  member  of  a  firm  who  were  creditors, 
and  he  testifies  that  he  took  the  property  not  from  any 
hope  of  profit,  but  to  secure  as  much  as  possible  for  his 
firm.  The  argument  of  the  court  is  upon  this  state  of  facts, 
that  as  no  money  was  to  be  paid  to  Cramer  $  Watson  indi- 
vidually, but  the  whole  consideration  was  to  be  apportioned 
among  their  creditors,  therefore  that,  so  far  at  least  as  the 
purchase  money  was  concerned,  Probasco  was  a  trustee 
for  the  creditors,  and  the  trust  was  to  be  administered  for 
the  benefit  of  the  creditors  equally.  We  do  not  regard  the 
argument  as  a  sound  one.  The  purchaser  could  have  dis- 
charged his  obligation,  by  a  payment  of  the  money  to  the 
vendor,  at  any  time  before  the  creditors  had  taken  legal 
steps  to  reach  the  funds  in  his  hands. 

The  argument,  however,  is  answered  by  the  decision  in 
the  case  of  Anderson  v.  Smith  and  Others,  5  Blackf.  395, 
where  it  was  held  by  this  court  that  "a  person,  being 
unable  to  pay  all  his  debts,  may  sell  his  goods  bona  fide  to 
another,  in  consideration  that  the  latter  will  pay  the  pur- 
chase money  to  a  part  of  the  vendors  creditors,  specifying  them, 
though  the  preferred  creditors  have  not  assented  to  the 
sale."  Mr.  Justice  Sullivan,  in  delivering  the  opinion  of 
the  court,  uses  this  language:  "There  is  no  testimony  in 
this  case  to  warrant  the  conclusion  that  the  transfer  of  the 
goods  to  Hush  from  Anderson  was  an  assignment  for  the 
benefit  of  Rush's  creditors.  The  sale  was  absolute  and  un- 
conditional, and  the  obligation  of  Anderson,  to  pay  for  the 
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goods  by  discharging  certain  debts  due  to  certain  individ- 
uals, equally  so.  Anderson's  liability  to  pay  the  amount 
agreed  upon  was  fixed,  whether  he  sold  the  goods  at  all  or 
not.  Bush  might  have  sold  the  goods  for  cash  and  paid 
his  debts  himself,  or  if  unable  to  pay  all,  he  might  have 
paid  such  as  he  preferred  to  discharge.  So  he  might  sell 
to  any  person  that  would  do  it  for  him.  His  creditors 
have  nothing  to  do  with  the  transaction;  their  claims 
against  him  remained  unchanged,  to  be  enforced  at  their 
pleasure." 

This  authority,  we  conceive,  disposes  of  the  argument 
that  would  change  an  absolute  sale  into  an  assignment  for 
the  benefit  of  creditors,  simply  because  the  consideration 
passed,  under  the  direction  of  the  vendor,  from  the  vendee 
to  the  creditors. 

But  the  learned  judge,  in  the  case  already  cited,  (Gaylord 
et  al.  v.  Cramer])  was  not  content  to  rest  the  decision  upon 
the  argument.  The  opinion  discloses  the  fact  that,  pre- 
vious to  the  execution  of  the  bill  of  sale,  and  on  the  same 
day,  another  instrument,  covering  the  same  property, 
had  been  prepared,  executed,  and  delivered  between  the 
same  parties,  whereby  "  the  entire  proceeds  of  the  property 
were  to  go  to  Cramer  $  Watson's  creditors."  "1.  The 
cash  to  be  applied  toward  the  payment  of  their  borrowed 
money  in  full.  2.  The  debts  of  the  house,  contracted  since 
the  1st  of  May  last,  were  to  be  paid  to  the  amount  of 
seventy-five  per  cent.,  should  the  proceeds  of  the  property 
go  so  far;  if  not,  then  pro  rata.  3.  The  surplus,  if  any, 
was  to  be  apportioned  among  the  remaining  debts."  The 
delivery  was  complete,  and  though,  under  legal  advice,  the 
parties  sought  to  change  the  transaction,  at  a  later  hour  in 
the  day,  into  the  form,  already  stated,  of  an  absolute  sale, 
the  court  disregarded  the  form,  and  held  the  transaction 
an  assignment  for  the  benefit  of  creditors.  "  This  assign- 
ment," it  is  said,  "was  directly  within  the  letter,  as  well  as 
within  the  spirit  of  the  act  relating  to  voluntary  assign- 
ments.   It  was  a  conveyance  by  insolvent  debtors,  in  con- 
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templation  of  insolvency,  to  a  trustee,  with  the  design  of 
preferring  certain  creditors  to  the  exclusion  of  others,  and 
therefore,  by  the  express  provisions  of  the  statute,  it 
created  an  equal  trust  for  all.  The  trust  thus  created  and 
accepted  could  not  be  changed  afterward  by  any  act  or 
agreement  of  the  parties,  {Scull  v.  Reeves,  2  Gree.  Chan. 
Rep.  84 ;  Cunningham  v.  Prober,  11  Wen.  Rep.  241 ;)  and 
the  attempt  to  do  so,  in  the  present  case,  by  the  destruction 
of  the  instrument,  and  the  substitution  of  another,  was 
wholly  nugatory." 

The  case  cited  by  the  appellant  of  Truitt,  Brother  ft  Co. 
v.  Caldwell,  3  Minn.  Rep.  364,  bears  but  slight  resemblance 
to  the  one  under  consideration.  There  was  a  bill  of  sale, 
and  an  instrument  executed  by  the  vendee  to  the  vendor, 
by  which  it  was  stipulated  that  the  purchasers  should 
account  to  him  on  the  sale  of  the  property;  "and  also 
to  pay  over  the  surplus,  after  satisfying  their  debt,  and 
paying  4he  expenses  of  disposing  of  the  property,  to  the 
vendor  or  his  order." 

Norton  v.  Kearney  et  al.,  10  Wis.  Rep.  443,  is  to  the 
same  effect.  The  surplus  was  not  to  go  to  the  purchaser, 
but  to  the  assignor  or  his  creditors.  These  cases  differ 
essentially  in  principle  from  the  transaction  before  us. 

It  is  urged  that  the  fact  that  the  appellee  employed  at 
a  salary  the  grantor  as  his  agent,  and  left  the  goods  in 
his  possession,  shows  the  transaction  to  have  been  fraudu- 
lent. It  has  been  held,  in  Hall  and  Others  v.  Wheeler, 
13  Ind.  371,  that  such  employment  may  be  made,  and 
that  "  the  circumstance  might  excite  suspicion,  but  not 
conclusively  prove  fraud."  Where,  as  in  this  case,  the 
purchase  was  of  a  stock  of  goods  in  a  store,  and  an  estab- 
lished trade  existing,  it  seems  but  reasonable  that,  at  a 
fair  salary,  the  grantor  might  be  employed,  for  a  time  at 
least,  to  continue  in  charge  of  the  business,  and  that  cir- 
cumstance will  not  in  itself  prove  the  transaction  fraud- 
ulent. See  Qriffin  v.  Cranston  et  al.,  1  Bosworth,  N.  T. 
Sup.  Ct.  281. 
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The  law  is  this :  The  whole  circumstances  of  the  trans- 
action must  be  looked  at,  and  where  full  value  is  to  be 
paid,  and  the  consideration  applied  or  secured,  as  in  this 
case,  to  the  payment  of  the  debts  of  the  grantor,  with  no 
purpose  to  delay  other  creditors,  there  can  be  no  fraud 
in  the  transaction ;  and  the  fact  that  a  creditor,  by  pur- 
chasing the  goods,  and  assuming  liabilities  which  he  is 
pecuniarily  able  to  meet,  in  securing  his  debt,  as  an  inci- 
dent, pays  also  debts  of  creditors  preferred  by  the  grantor 
above  other  creditors,  can  not  impeach  the  contract. 

The  court  below  found,  that  "  the  sale  of  the  horse, 
carriage,  and  harness  was  for  a  consideration,  but  was 
not  accompanied  by  the  possession,  and  was  a  fraud  upon 
creditors,  such  as  the  execution  plaintiffs  are,  and  should 
not  be  sustained." 

This  was  but  part  of  an  entire  transaction,  and  can  not 
be  severed.  The  court  found  the  sale  of  the  stock  of  goods 
bona  fide,  and  this  was  but  part  of  the  same  contract;  and 
being  included  in  the  gross  sum  to  be  paid,  and  that  being 
the  full  value,  and  being  applied  in  payment  of  the  debts 
of  the  grantor,  the  fact  that  he  did  not  take  possession 
can  not  injure  the  creditors.  These  facts,  with  the  ad- 
ditional one  that  the  purpose  of  the  creditor  was  to  secure 
his  own  liability,  and  not  to  delay  other  creditors,  rebuts 
the  presumption  of  fraud,  created  by  leaving  the  goods  in 
possession  of  the  vendor.  The  court  below  seem  to  have 
held  the  delivery  of  the  goods  in  the  store  as  complete, 
and  therefore  a  bona  fide  sale ;  and  at  the  same  time  found 
that,  although  the  entire  sale  was  for  full  value,  and  to 
secure  the  purchaser's  own  indorsements  simply,  and  that 
the  proceeds  went  to  pay  the  debts  of  the  vendor,  still 
the  failure  to  secure  the  possession  of  the  horse,  carriage, 
and  harness  rendered  so  much  of  the  transaction  fraud- 
ulent and  void  against  creditors.  The  finding  and  judg- 
ment should  have  been  in  favor  of  Annesley,  for  all  the 
property.  This  error  would  require  a  reversal  of  the 
judgment  below,  and  a  new  trial;  but  the  appellee  haa 
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waived  in  his  brief  his  assignment  of  cross  error,  and 
the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed,  with  costs. 

Randall  Crawford  and  Henry  Crawford,  for  appellant. 
Thomas  L.  Smith  and  M.  C.  Kerr,  for  appellee. 


Murphy  v.  Ewing. 

Swamp  Lands — Suit  to  Quiet  Title. — Complaint  avers  that  the  lands  in 
controversy  were  donated  to  the  state  of  Indiana  as  swamp  lands,  by  act 
of  Congress  of  September  28,  1860 ;  that  afterward,  by  virtue  of  an  act 
of  the  legislature  of  Indiana,  approved  February  14,  1861,  and  other  acta 
supplemental  thereto,  on  or  about  the day  of  November,  1862,  plain- 
tiff applied  to  the  register  of  the  United  States  land  office  at  Jefferaonville, 
Indiana,  to  purchase  said  lands,  and  then  and  there  received  from  the 
register  a  certificate  of  purchase,  and  presented  the  same  to  the  receiver 
of  said  land  office,  and  paid  him  the  purchase  price  for  said  lands,  $800, 
which  he  received  as  payment  in  full,  and  gave  plaintiff  a  duplicate  cer- 
tificate and  receipt  On  the  same  day,  the  register  transmitted  the  cer- 
tificate and  receipt  to  the  auditor  of  state,  and  the  purchase  money  to  the 
treasurer  of  state.  Thereupon,  on  the  24th  day  of  November,  1862,  said 
auditor  of  state  issued  to  plaintiff  a  certificate,  certifying  that  said  re- 
ceiver of  the  land  office  had  deposited  with  the  treasurer  of  state  the 
sum  of  $800  for  said  lands.  On  the  17th  day  of  December,  1862,  the  gov- 
ernor of  the  state  of  Indiana  conveyed,  by  patent  or  deed,  said  lands  to 
plaintiff,  in  due  form  of  law.  Said  sale  was  in  all  things  in  conformity 
with  the  laws  of  the  state  and  of  the  United  Statet. 

Held,  that  the  complaint  shows  a  valid  title. 

APPEAL  from  the  Jackson  Circuit  Court. 

Elliott,  J. — Ewing,  the  appellee,  sued  Murphy,  the 
appellant,  to  quiet  title  to  lands.  Murphy  demurred  to 
the  complaint;  his  demurrer  was  overruled,  to  which  he 
excepted.  He  then  filed  an  answer  and  cross  complaint, 
to  which  Ewing  replied  in  denial.  Trial  by  jury ;  finding 
for  Ewing.  Motion  for  new  trial  by  Murphy  overruled, 
and  excepted  to.  Judgment  for  the  plaintiff  below. 
Murphy  appeals. 
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The  evidence  is  made  part  of  the  record  by  bill  of  ex- 
ceptions.   The  errors  assigned  are: 

"  1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

"  2.  The  court  erred  in  giving  the  several  instructions 
to  the  jury,  to  which  the  defendant  at  the  time  excepted. 

"  3.  The  court  erred  in  refusing  to  give  the  several  in- 
structions prayed  for  by  the  defendant. 

"4.  The  court  erred  in  refusing  to  instruct  the  jury  to 
find  specially  on  the  several  points,  as  requested  by  the 
defendant. 

"  5.  The  verdict  of  the  jury  is  contrary  to  the  evidence/' 

The  averments  in  the  complaint  are,  in  substance,  as 
follows:  That  the  lands  described  in  the  complaint,  sit- 
uate in  Jackson  county,  were  donated  to  the  state  of 
Indiana  as  swamp  lands,  by  act  of  Congress,  approved 
September  28,  1850;  that  afterward,  under  and  by  virtue 
of  an  act  of  the  legislature  of  the  said  state  of  Indiana, 
approved  February  14, 1851,  and  other  acts  supplemental 

thereto,    said    plaintiff,    on    or    about    the day    of 

November,  1852,  applied  to  the  register  of  the  United 
States  land  office  at  JeffersonviUe,  Indiana,  to  purchase 
said  lands,  and  then  and  there  received  from  said  register 
a  certificate  of  purchase,  and  presented  the  same  to  the 
receiver  of  said  land  office,  and  paid  him  the  purchase 
price  therefor — to-wit:  the  sum  of  $800 — which  he  re- 
ceived in  payment  in  full  for  said  lands,  and  gave  said 
plaintiff  a  duplicate  certificate  of  purchase  and  receipt; 
that  thereupon  the  register,  on  the  same  day,  transmitted 
to  the  auditor  of  state  said  certificate  and  receipt,  and 
said  register  also  transmitted  said  purchase  money  to  the 
treasurer  of  state;  that  thereupon,  on  the  24th  day  of 
November,  1852,  said  auditor  of  state  issued  to  the  plain- 
tiff a  certificate,  certifying  that  said  receiver  of  the  land 
office  had  deposited  with  the  treasurer  of  state  said  sum 
of  $300  for  said  lands ;  that,  on  the  17th  of  December, 
1852,  the  governor  of  the  state  of  Indiana  conveyed,  by 
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patent  or  deed,  the  said  lands  to  the  plaintiff  in  due  form 
of  law ;  that  the  said  sale  to  the  plaintiff  of  said  lands 
"was  in  all  things  made  in  conformity  to  the  law  of  the 
state  of  Indiana  and  of  the  United  States"  The  deed  was 
filed  and  made  an  exhibit  in  the  complaint;  and  it  is 
averred  that  the  plaintiff  thereby  became  the  legal  owner 
of  said  lands  in  fee-simple,  and  entitled  to  the  possession 
thereof. 

The  complaint  farther  avers  that  afterward,  on  the  14th 
day  of  September,  1858,  the  defendant,  with  full  knowl- 
edge of  the  plaintiff's  title  to  said  lands,  pretended  to  pur- 
chase the  same  of  the  auditor  and  treasurer  of  Jackson 
county,  as  swamp  lands,  at  and  for  the  price  of  (314.80, 
and  procured  said  auditor  to  issue  to  him  a  certificate  of 
purchase  therefor;  that  on  the  same  day  the  defendant 
presented  said  certificate  of  purchase  to  the  treasurer  of 
Jackson  county,  and  paid  to  him  the  said  sum  of  % 314.80, 
the  purchase  money  for  the  lands,  and  procured  said 
county  treasurer  to  issue  to  him  a  duplicate  certificate  or 
receipt  therefor,  and  further  procured  the  said  treasurer 
to  forward  to  the  auditor  of  state  a  certified  copy  of  the 
same.  Upon  which  the  auditor  of  state  prepared  a  deed, 
in  due  form,  for  sa\d  lands  to  the  defendant,  which  was 
executed  by  the  governor  and  attested  by  the  secretary 
of  state ;  that  said  deed  was  then  forwarded  to  the  treas- 
urer of  Jackson  county,  and  by  him  delivered  to  the  de- 
fendant. The  complaint  then  alleges  that  said  pretended 
title  of  the  defendant  is  a  cloud  upon  the  plaintiff's  good 
title ;  that  the  defendant,  who  is  not  in  possession  of  the 
lands,  is  disturbing  the  plaintiff  in  regard  to  the  posses- 
sion and  enjoyment  thereof.  Prayer  that  the  defendant's 
pretended  title  be  adjudged  and  declared  null  and  void ; 
and  that  he  be  enjoined  from  in  any  way  asserting  the 
same  against  the  plaintiff;  that  the  plaintiff's  title  be 
quieted,  and  for  general  relief. 

Are  these  averments  sufficient,  prima  facie,  to  entitle  the 
plaintiff  to  relief?  is  the  first  question  presented  for  our 
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consideration.  It  is  not  free  from  embarrassments,  while 
its  solution  involves  most  of  the  other  questions  presented 
in  the  case.  The  decision  of  the  question  depends  upon 
the  construction  to  be  given  to  certain  legislative  enact- 
rnents,  relating  to  the  sale  of  the  swamp  lands,  granted  to 
the  state  by  the  United  States. 

By  the  act  of  Congress,  entitled  "  An  act  to  enable  the 
state  of  Arkansas  and  other  states  to  reclaim  the  '  swamp 
lands'  within  their  limits,"  approved  September  28,  1850, 
the  whole  of  the  swamp  and  overflowed  lands,  made  unfit 
thereby  for  cultivation,  remaining  unsold  at  the  passage  of 
the  act  within  the  state,  were  thereby  granted  to  the  state. 
The  act  also  made  it  the  duty  of  the  secretary  of  the  inte- 
rior to  make  out  an  accurate  list  and  plat  of  the  lands 
described  as  aforesaid,  and  transmit  the  same  to  the  gov- 
ernor of  the  state,  and  at  the  request  of  the  governor  cause 
a  patent  to  be  issued  to  the  state  therefor;  and  on  that 
patent  the  fee-simple  to  said  lands  should  vest  in  the  said  ' 
state,  subject  to  the  disposal  of  the  legislature  thereof,  etc. 
1  G.  &  H.  737. 

The  legislature  of  this  state  passed  an  act,  entitled  "An 
act  to  provide  for  defraying  the  expenses  of  selecting  the 
overflowed  and  swamp  lands  in  the  state  of  Indiana,  and 
for  other  purposes,"  approved  February  14, 1851.  Acts  of 
1851,  p.  110.  This  act  does  not,  in  terms,  declare  that  the 
swamp  lands  in  the  state  had,  prior  to  its  passage,  been  as- 
certained or  selected ;  but  in  its  provisions  for  settling  with 
sundry  officers  and  agents  employed  in  selecting  and  desig- 
nating the  overflowed  and  swamp  lands  in  the  state,  under 
said  act  of  Congress,  it  is  clearly  to  be  inferred  that  such 
selections  had  been  made,  or  at  least  were  then  in  process 
of  being  made.  The  5th  section  of  that  act  provides, 
"  That  said  lands,  so  granted  as  aforesaid  by  the  United 
States  to  the  state  of  Indiana,  after  the  selections  made, 
under  the  orders  of  the  governor,  shall  have  been  confirmed 
by  the  proper  department  of  the  federal  government,  shall 
be  subject  to  entry  at  the  same  prices  as  the  public  lands 
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of  the  United  States,  in  the  several  land  districts  of  this 
state. 

Sec.  6.  "  That  said  lands  shall  he  subject  to  such  entry 
at  the  several  United  States  land  offices  in  the  state,  and 
the  several  registers  of  said  offices  are  hereby  authorized, 
as  state  registers,  to  issue  applications  for  the  purchase  of 
said  lands,  or  any  part  thereof,  which  said  applications 
shall  be  presented  to  the  several  receivers  of  said  offices, 
who  are  hereby  authorized  as  state  receivers,  upon  the  pre- 
sentation of  said  applications  and  reception  of  the  same, 
and  the  proper  sum  of  money,  at  the  prices  above  desig- 
nated, to  give  to  the  purchaser  a  certificate  or  duplicate  of 
purchase,  which  shall  entitle  said  purchaser  to  a  patent  for 
said  land,  to  be  hereafter  provided  for  and  issued." 

Sec.  11  provides  that  such  receivers  shall  pay  over, 
under  the  direction  of  the  state  treasurer,  monthly,  ail 
money  in  his  hands  arising  from  such  sales  into  the  state 
treasury,  etc. 

Sec.  12.  "  The  register  of  each  land  office  shall  monthly 
transmit  to  and  file  in  the  office  of  the  auditor  of  state,  all 
certificates  and  receipts  for  the  sale  of  land  and  payment 
of  money  therefor,  issued  by  the  receivers  of  said  land 
office  of  his  district,  which  shall  be  registered  by  said 
auditor." 

It  may  be  here  observed  that  there  is  no  provision  in  the 
act  of  Congress  requiring  the  land  offices  to  be  closed,  or 
any  of  the  lands  in  the  various  districts  withheld  from 
entry,  until  the  "lists  and  plats"  of  said  "  swamp  lands" 
should  be  made  out  and  transmitted  to  the  governor  of  the 
state.  It  is  presumed  therefore  that  said  lands  continued 
subject  to  entry  at  the  various  land  offices  until  such  lists 
were  made  out,  or  the  swamp  lands  selected,  and  the  selec- 
tions approved. 

In  fact,  it  is  to  be  inferred  from  the  15th  section  of  the 
act  of  the  General  Assembly  of  the  state,  before  referred 
to,  that  such  entries  had  continued,  and  hence,  that  section 
required  that  the  treasurer  of  state  should  apply  to  the 
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proper  department  of  the  government  of  the  United  States, 
and  demand  and  receive  the  price  of,  and  purchase  money 
received  by  the  United  States,  or  thereafter  to  be  received, 
for  lands  sold  by  the  United  States  since  the  passage  of  said 
act  of  Congress,  "  which  land  vested  in  the  state  by  virtue 
of  said  act/'  and  that  upon  the  receipt  of  said  money,  the 
state  relinquished  all  right  and  claim  to  the  lands  so  sold 
by  the  United  States,  and  thereafter  the  title  should  be 
vested  in  the  purchasers  thereof,  in  fee-simple.  That  act 
was  in  force  from  and  after  its  passage.  It  was  approved 
February  14,  1851,  and  the  complaint  avers  that  Ewing 
made  his  entry  of  the  lands  described  in  his  complaint, 
under  its  provisions,  in  November,  1852.  In  view  of  the 
period  of  time  that  intervened  from  the  passage  of  the  act 
of  Congress,  September  28,  1850,  to  the  date  of  JEwing's 
purchase,  it  would  seem  but  reasonable  to  infer  that  "  the 
selections  made  under  the  order  of  the  governor  "  had  been 
confirmed,  "  by  the  proper  department  of  the  federal  gov- 
ernment," prior  to  the  date  of  Ewinfs  purchase. 

In  1852  the  legislature  of  the  state  passed  an  act,  enti- 
tled "  An  act  to  regulate  the  sale  of  swamp  lands  donated 
by  the  United  States  to  the  state  of  Indiana,  and  to  provide 
for  the  draining  and  reclaiming  thereof,  in  accordance 
with  the  condition  of  said  grant."  Approved  May  29, 1852. 
1  Gk  &  H.  597. 

By  this  act,  the  auditor  and  treasurer  of  each  county 
are  appointed  agents,  on  the  part  of  the  state,  to  sell  the 
swamp  lands  lying  within  their  respective  counties.  To 
effect  that  object,  it  is  made  the  duty  of  the  auditor  of 
state,  "  as  soon  as  possible  after  the  state  shall  receive,  her 
patent  from  the  United  States"  for  said  lands,  to  cause 
maps  or  plats  of  all  swamp  lands  lying  within  the  bounds 
of  each  county,  separately  to  be  prepared,  and  forwarded 
to  and  filed  in  the  office  of  the  county  auditor  of  the 
proper  county.  The  minimum  price  is  fixed  at  $1.25 
per  acre,  and  the  lands  are  required  to  be  offered  at 
public  sale  before  they  are  subject  to  private  entry.    The 
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47th  section  recognizes  the  fact  that  persons  had  de- 
posited money  with  the  receivers  of  the  United  States  land 
offices  in  this  state  for  the  entry  of  swamp  lands,  under 
the  act  of  the  14th  of  February ',  1851 ;  and  provides  that 
snch  persons  may  enter  such  lands  of  the  proper  county 
auditor,  at  any  time  before  the  offer  of  the  same  at  public 
sale,  by  complying  with  certain  requirements  of  that  sec 
tion.  It  also  contains  this  proviso:  "Provided,  further, 
that  in  all  cases  contemplated  in  this  section,  if  the  hold- 
ers of  the  certificate  or  certificates  of  entry,  at  any  land 
office,  shall  present  to  the  auditor  and  treasurer  of  the 
county  in  which  the  land  shall  be  situated  a  certificate, 
signed  by  the  auditor  of  state,  certifying  therein  that  the 
money  deposited  with  the  receiver  has  been  paid  into  the 
state  treasury,  in  payment  of  the  land  mentioned  in  said 
certificate,  it  shall  be  their  duty  to  enter  the  same  on 
their  books  as  sold  to  said  holder,  and  certificates  of  pur- 
chase to  issue  as  if  the  money  had  been  paid  into  the 
office  of  the  county  treasurer ;  and  in  all  such  cases  no 
other  evidence  shall  be  required." 

Section  63  is  as  follows :  "All  laws  conflicting  with  the 
provisions  of  this  act,  and  all  laws  heretofore  passed  au- 
thorizing any  disposition  or  sale  of  the  swamp  lands,  be 
and  the  same  are  hereby  repealed." 

Another  act  was  passed  by  the  same  legislature,  and 
approved  June  14, 1852,  supplemental  to  the  last-recited 
act.  1  G.  &  H.  606.  The  first  section  of  which  makes  it 
the  duty  of  the  auditor  of  state,  by  circular  letter  to  the 
registers  and  receivers  of  all  the  land  offices  of  the  United 
States,  in  this  state,  requesting  them  severally  to  forward 
to  his  office  and  to  the  state  treasurer  a  certified  statement 
of  all  the  swamp  lands  for  which  applications  had  been 
made  for  entry  at  their  respective  offices,  accompanied 
with  deposits  of  money  for  the  payment  of  the  same, 
specifying  the  name  of  the  person  or  persons  making  such 
deposit,  when  made,  and  the  description  and  quantity  of 
land  so  sought  to  be  entered. 
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Sec.  2.  "That  the  receivers  of  said  land  offices  be  at 
the  same  time  requested  to  pay  over  to  the  state  treasury 
all  moneys  they  may  have  received  as  aforesaid,  and  the 
state  treasurer  is  hereby  required  to  receive  the  same." 

Sec.  8.  "  That  it  shall  be  the  duty  of  the  auditor  of 
6tate,  after  such  money  is  paid  into  the  treasury,  and  the 
statement  required  by  the  first  section  of  this  act  is  filed 
in  his  office,  to  issue  his  certificate  to  the  person  or 
persons  whose  deposits  have  been  paid  into  the  treasury 
as  aforesaid,  certifying  the  description  and  quantity  of 
the  land  so  purchased,  the  name  or  names  of  the  per- 
sons so  purchasing,  and  the  amount'  of  money  paid 
therefor." 

The  fourth  section  provides  for  the  execution  of  deeds, 
on  the  certificate  of  the  auditor  of  state,  etc.  These  acts 
constitute  part  of  the  revision  of  1852,  and  were  pub- 
lished for  the  first  time  therein;  and,  as  they  contain  no 
emergency  clause,  were  not  in  force  until  the  6th  of  May, 
1853.  The  act  of  February  14,  1851,  was  therefore  in 
force  at  the  time  Ewing  made  his  entry  and  deposited  his 
money.  The  money  was  promptly  paid  by  the  receiver 
of  the  United  States  land  office  to  the  treasurer  of  the 
state,  accompanied  by  the  proper  certificates;  and  whether 
the  "selections  made  under  the  order  of  the  governor" 
had  or  had  not  been  "  confirmed  by  the  proper  department 
of  the  federal  government"  at  the  time  of  Ewing' s  entry, 
is  not,  as  we  conceive,  material  as  affecting  his  title.  The 
acts  of  1852,  to  which  we  have  referred,  we  think  clearly 
embrace  all  cases  where  entries  had  been  made,  or  appli- 
cation therefor,  accompanied  by  deposits  of  the  money, 
and  secured  to  all  persons  coming  within  the  provisions 
thereof  proper  titles  to  the  lands  so  paid  for.  The  com- 
plaint in  this  case  shows  that  all  the  provisions  of  these 
acts  were  fully  complied  with  before  they  came  into 
force.  The  case,  however,  is  none  the  less  embraced 
within  their  provisions  by  that  reason.  They,  in  effect, 
ratified  and  confirmed  his  title  when  they  took  effect. 
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We  think,  therefore,  that  the  demurrer  to  the  complaint 
was  correctly  overruled. 

The  answer  and  cross  complaint  of  the  defendant  simply 
deny  the  plaintiff's  title,  and  set  up  title  in  the  defend- 
ant, in  the  same  manner  stated  in  the  complaint.  The 
Circuit  Court  seems  to  have  regarded  the  plaintiff's  title 
as  valid,  as  a  purchase  of  the  lands  from  the  general  gov- 
ernment, and  so  instructed  the  jury.  We  have  carefully 
examined  the  evidence  in  the  case,  and  find  that  it  very 
fully  sustains  the  plaintiff's  title  under  the  view  we  have 
taken  of  the  law.  We  think  the  finding  and  judgment 
below  are  clearly  correct,  which  renders  it  unnecessary 
that  we  should  examine  the  other  questions  presented. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with 
costs.    To  be  certified,  etc. 

R.  Crawford,  for  appellant. 
William  K.  Marshall,  for  appellee. 


Eastburn  v.  Wheeler. 

Statute  of  Frauds. — Complaint  to  foreclose  a  mortgage.  Answer  admits 
its  execution,  and  avers  that,  after  the  delivery  of  the  mortgage,  a  third 
person  applied  to  the  mortgagor  to  purchase  a  certain  tract  of  land,  offer- 
ing a  satisfactory  price,  provided  he  would  take  a  certain  lot  in  Lqfayette 
at  $800  as  part  payment,  which  he  refused  to  do,  and  declined  the  offer; 
that  thereupon  plaintiff,  who  was  informed  of  the  facts,  agreed  with  the 
mortgagor  that  if  he  would  accept  the  rejected  offer,  and  take  the  lot  at 
$300,  he  would  purchase  and  take  a  conveyance  thereof  at  $800  from  the 
defendant,  and  credit  that  sum  on  the  first  note  maturing  secured  by  the 
mortgage;  whereby  the  defendant  was  induced  to  sell  his  land  at  the  terms 
offered,  and  take  a  conveyance  of  the  lot,  and  immediately  tendered  a  con- 
veyance thereof  to  the  plaintiff  And  asked  thai  the  credit  be  made  upon 
his  note,  which  was  refused. 

Held,  that  the  agreement  was  within  the  statute  of  frauds. 

-RWJ  also,  that  besides  the  agreement  of  plaintiff  to  purchase  the  lot  from  the 
tbe  contrast  embraced  the  sale  ef  defendant's  land,  and  the 
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taking  in  part  payment  therefor  of  a  conveyance  of  the  lot,  which  were 
substantial  things,  stipulated  by  the  contract  to  be  performed,  and  which, 
but  for  it,  would  not  haye  been  done,  and  their  nature  is  such  that  the  defend- 
ant, haying  performed  them,  can  not  be  placed  in  statu  quo  unless  the  con- 
tract is  enforced,  and  the  acts  of  the  defendant  were  a  sufficient  part  per- 
formance to  take  the  case  out  of  the  operation  of  the  statute.  Page  808. 
Statute  or  Frauds — Part  Performance. — The  true  ground  of  relief  against 
■  the  statute  of  frauds,  and  the  only  defensible  ground  on  which  the  cases 
can  be  put,  is  fraud ;  that  equity  will  not  permit  a  suitor  to  make  use  of  a 
statute  against  frauds  as  a  means  of  perpetrating  frauds,  because  to  do  so 
would  defeat  the  very  purpose  for  which  the  statute  was  made.    Page  809. 

APPEAL  from  the  Benton  Circuit  Court. 

Frazer,  J. — To  a  complaint  for  the  foreclosure  of  a 
mortgage,  the  mortgagor  answered,  by  way  of  cross  com- 
plaint, admitting  the  allegations  of  the  complaint,  and 
averring  that,  after  the  delivery  of  the  mortgage,  a  third 
person  applied  to  him  to  purchase  a  certain  tract  of  land, 
offering  a  satisfactory  price,  provided  he  would  take  a  cer- 
tain lot  in  Lafayette  at  $300  in  part  payment,  which  he  re- 
fused to  do,  and  declined  the  offer;  that  thereupon  the 
plaintiff,  who  was  informed  of  the  facts,  agreed  with  the 
mortgagor  that  if  he  would  accept  the  rejected  offer,  and 
take  the  lot  at  $300,  as  had  been  offered,  he  would  pur- 
chase and  take  a  conveyance  thereof  from  the  defendant 
at  $300,  and  credit  that  sum  upon  the  note  first  maturing 
secured  by  the  mortgage ;  whereby  the  defendant  was  in- 
duced to  sell  his  land  at  the  price  and  terms  offered,  and  to 
take  a  conveyance  of  the  lot,  and  immediately  tendered  a 
conveyance  thereof  to  the  plaintiff,  and  asked  that  the 
credit  be  made  upon  his  note,  which  was  refused,  etc. 

A  demurrer  to  this  answer  was  sustained,  and  this  is  the 
only  error  assigned. 

The  naked  question  presented  is,  whether  the  case  was 
within  the  statute  of  frauds. 

It  will  be  observed  that  the  parol  contract  pleaded  re- 
quired two  things  to  be  done  by  the  defendant;  viz :  first, 
that  he  take  the  lot  of  another  person  at  $300  in  part  pay* 
ment  for  his  land ;  second,  that  he  convey  it  to  the  plain- 
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tiff.  Two  things  were  also  required  of  the  plaintiff:  first, 
that  he  accept  a  conveyance  of  the  lot;  second,  that  he 
allow  the  credit  on  the  defendant's  note,  which  he  held. 
The  defendant  fully  performed  the  first  condition  required 
of  him,  and  offered  to  perform  the  remaining  condition, 
but  was  prevented  by  the  plaintiff  from  fully  consummating 
it ;  nevertheless,  so  far  as  it  could  be  done  by  him,  nothing 
was  omitted. 

The  question  is  an  interesting  one,  and  the  more  so 
because,  so  far  as  we  have  been  able  to  discover,  no  exactly 
similar  case  is  reported.  Principles,  well  settled  by  adju- 
dication, so  that,  however  doubtful  they  may  have  been 
in  the  beginning,  because  of  their  apparent  conflict  with 
the  plain  letter  of  the  statute  against  frauds  and  per- 
juries, have  become  so  completely  interwoven  with  the 
very  body  of  our  jurisprudence,  that  it  would  be  unwise 
now  to  question  their  soundness.  That  the  statute  has 
been,  to  some  extent,  modified  by  a  long  course  of  judicial 
legislation,  is  not  to  be  denied.  And  though  the  reported 
cases  are  of  multiform  variety,  yet  new  questions  con- 
tinue to  be  presented,  giving  room  for  differences  of 
opinion  at  the  bar,  and  among  the  courts. 

It  may  be  stated  that  the  general  tendency  of  the  mod- 
ern decisions  is  unfavorable  to  any  further  departure 
from  the  letter  of  the  statute,  and  that  the  ablest  judges 
have  not  hesitated  to  avow  their  firm  conviction  that 
whatever  has  been  done  by  the  judiciary  to  soften  the 
harshness  of  the  statute,  has  been,  on  the  whole,  unfor- 
tunate. If  the  present  case  makes  a  strong  appeal  to 
our  love  of  justice,  we  must,  nevertheless,  not  forget  that 
to  apply  the  law  as  it  exists,  is  the  rule  which  expresses 
our  duty,  and  affixes  limits  to  our  power. 

Regarded  as  a  mere  contract  of  the  plaintiff  to  purchase 
the  lot  from  the  defendant,  resting  as  it  did  exclusively 
in  parol,  there  was  nothing  whatever  to  take  the  case  out 
of  the  statute  of  frauds  even  under  the  most  liberal  rule 
that  has  ever  been  acted  upon  by  any  court  in  modern 
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times.  There  was  no  payment  of  purchase  money,  and 
no  part  performance.  But  the  agreement  pleaded  em- 
braced also  the  sale  of  the  defendant's  land,  and  the 
taking  in  part  payment  therefor,  of  a  conveyance  of  the 
lot.  This  has  been  fully  performed,  and  the  acts  thus 
consummated  can  not,  consistently  with  the  express  alle- 
gations of  the  answer,  be  deemed  merely  auxiliary  or 
preparatory  to  a  performance  of  the  contract.  They  were 
substantial  things,  stipulated  by  the  contract  to  be  per- 
formed, and  which,  but  for  it,  would  not  have  been  done. 
So  the  answer  avers,  and  the  demurrer  admits  the  truth 
of  the  averment.  And  such  is  the  nature  of  these  acts 
of  part  performance,  that  the  defendant  can  not  be  placed 
in  statu  quo,  and  is  wholly  without  remedy,  unless  the 
contract  can  be  enforced  against  the  plaintiff.  And  if 
we  allow  him  to  set  up  the  statute  as  a  means  of  avoid- 
ing its  enforcement,  we  plainly  permit  him  to  make  use 
of  it  as  a  warrant  for  the  perpetration  of  a  moral  and 
legal  fraud  upon  the  defendant.  To  do  this  would  be 
to  overturn  doctrines  long  and  well  establised.  The 
part  performance  which  avoids  the  statute  is  defined  to 
be,  acts  done  in  performance,  of  the  contract  which  put 
the  party  performing  in  such  a  situation  that  the  non- 
enforcement  of  the  agreement  would  be  a  fraud  upon 
him.  Armstrong  v.  Ketterhorn,  11  Ohio,  265.  And,  upon 
this  principle,  taking  possession  with  the  vendor's  con- 
sent, in  pursuance  of  the  contract,  is  sufficient;  for  if  it  be 
not,  then  the  purchaser  is  by  the  vendor's  act  made 
liable  as  a  trespasser;  otherwise,  if  possession  be  taken 
against  the  vendor's  consent.  Payment  of  the  purchase 
money,  it  is  finally  agreed,  is  not  alone  sufficient,  for  it 
may  be  recovered  back,  and  the  purchaser  thus  made 
whole  without  prejudice.  Not  to  multiply  illustrations 
further,  it  may  be  observed  that  the  true  ground  of 
relief  against  the  statute,  and  the  only  defensible  ground 
upon  which  the  cases  can  be  put,  is  that  of  fraud;  that 
equity  will  not  permit  a  suitor  to  make  use  of  a  statute 
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against  frauds  as  a  means  of  perpetrating  fraud,  for  the 
reason  that  to  do  so  would  be  to  defeat  the  very  purpose 
for  which  the  statute  was  enacted.  Eyre  v.  Popham,  Lofft. 
808;  Clinan  v.  Cook,  1  Scho.  &  Lef.  22.  It  is  a  peculiar 
branch  of  equity  jurisdiction  to  relieve  against  fraud; 
much  more,  it  is  so  utterly  repugnant  to  the  constitution 
of  the  court  to  allow  a  party  to  make  use  of  it  for  the 
perpetration  of  fraud,  that  he  will  not  for  such  a  pur- 
pose be  permitted  even  to  say  the  truth,  {Phillips  v. 
Thompson,  1  J.  C.  R.  131 ;)  or,  to  borrow  the  forcible  lan- 
guage of  an  able  elementary  writer,  "  a  party  who  has 
been  silent,  when  in  conscience  he  ought  to  have  spoken, 
will  not  be  allowed  to  speak  when  conscience  requires 
him  to  be  silent."  And  it  is  by  applying  the  doctrine  of 
estoppel  for  the  prevention  of  fraud  that,  in  the  inapt 
language  of  the  books,  part  performance  is  said  to  take 
a  case  out  of  the  statute.  Perhaps  it  would  be  more 
consistent  to  say  that,  in  cases  where  a  parol  agreement- 
has  induced  another  to  do  certain  acts  which  he  can  not 
recall,  and  to  put  himself  in  such  a  position  that  a  fraud 
upon  him  without  remedy  will  result  unless  the  contract 
is  carried  into  complete  execution,  equity  will  not  per- 
mit the  other  party  to  take  advantage  of  the  fact  that 
the  agreement  was  not  in  writing;  just  as,  in  a  variety 
of  other  cases  to  prevent  fraud,  a  party  will  not  be  tol- 
erated to  assert  a  fact,  the  setting  up  of  which  is  uncon- 
scionable under  the  circumstances.  Upon  this  ground,  it 
seems  in  perfect  accord  with  the  doctrine  which  consti- 
tutes the  basis  of  the  great  body  of  modern  cases  upon 
the  subject,  to  hold  that  the  demurrer  ought  to  have  been 
overruled. 

In  the  really  able  argument  made  for  the  appellee,  but 
a  single  authority  is  cited  which  seems  to  us  not  in 
harmony  with  the  conclusion  above  expressed;  and,  after 
an  attentive  examination,  we  have  not  met  with  any  other. 
The  case  referred  to  is  Chambers  v.  Lecompte,  9  Mo.  575. 
That  case  was  in  its  facts  somewhat  like  the  present.    The 
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defendant  agreed  with  the  plaintiife  to  convey  a  lot  to 
them,  if  they  would  convey  to  a  third  person,  to  whom  the 
defendant  had  contracted  to  make  title,  a  certain  other  lot. 
Acting  on  the  faith  of  this  parol  agreement,  the  plaintiffs 
conveyed,  and  then  the  defendant  refused  to  convey  as  she 
had  agreed,  and  the  suit  was  to  compel  her  to  do  so.  It 
was  held  that  there  was  no  part  performance  sufficient  to 
take  the  case  out  of  the  statute.  We  can  not  concur  with 
the  opinion  in  that  case.  Its  reasoning  seems  to  us  exceed- 
ingly unsound.  It  proceeds  upon  the  ground  that  merely 
moral  and  not  legal  fraud  would  be  perpetrated  upon  the 
plaintiffs  by  p&mitting  the  defendant  to  avail  herself  of 
the  statute,  and  concedes  it  to  be  settled  that  if  legal  fraud 
would  result,  then  the  rule  would  be  that  the  party  would 
not  be  allowed  to  protect  herself  by  the  statute.  By  the 
agreement,  the  defendant  had  induced  the  plaintiffs  to  part 
with  their  property  to  an  innocent  third  party.  They 
could  not  place  themselves  in  statu  quo.  If  this  was  not 
fraud,  such  as  the  courts  will  not  allow  the  statute  against 
frauds  to  be  used  to  accomplish,  then,  in  common  with  the 
text- writers,  we  have  failed  to  apprehend  correctly  the  idea 
which  underlies  the  cases  upon  the  subject.  When  nothing 
substantial  has  been  done  by  way  of  performance,  or  when 
that  which  has  been  done  is  of  such  a  nature  that  the  party 
who  has  done  it  may  be  placed  in  statu  quo,  then  it  is  held 
that  the  fraud  resulting  from  a  refusal  to  complete  the 
contract  exists  only  in  morals,  and  relief  will  not  be 
afforded  by  specific  performance;  but  that  was  not  the 
Missouri  case.  Again,  the  opinion  seems  to  proceed  upon 
the  ground  that,  in  order  to  take  a  case  out  of  the  statute 
by  part  performance,  there  must  be  some  act  of  part  per- 
formance by  the  party  sought  to  be  compelled  to  perform. 
The  authorities  do  not  at  all  sustain  this  proposition.  The 
learned  judge  finally  assumes  that  the  case  was  merely 
one  in  which  all  that  was  done  was  but  equivalent  to  the 
payment  of  the  purchase  money.  This  position  is  founded 
upon  the  idea  that  there  is  no  distinction  between  the  pay- 
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merit  of  money  in  consideration  of  the  verbal  promise  to 
convey,  and  the  doing  of  any  thing  else  constituting  such 
consideration.  The  adjudged  cases,  as  well  as  established 
principles,  are,  so  far  as  we  are  acquainted  with  them,  in- 
consistent with  that  idea.  Rhodes  v.  Rhodes,  3  Sandf.  Ch. 
279 ;  Malin  v.  Brown,  4  Comst.  403 ;  Gosden  v.  Tucker's  Heirs, 
6  Munf.  1.  These  cases  all  decide  that  where  the  consider- 
ation, not  being  merely  money  paid,  consists  in  whole  or  in 
part  of  an  act  done,  which  is  of  such  a  nature  that  the 
party  can  not  be  placed  in  statu  quo,  equity  will  decree  a 
specific  performance  in  order  to  prevent  the  defendant 
from  conBummating  a  fraud  under  the  protection  of  the 
statute. 

Judgment  reversed,  with  costs;  cause  remanded,  with 
instructions  to  vacate  all  proceedings  subsequent  to  the 
filing  of  the  demurrer,  and  to  overrule  it,  and  proceed  with 
the  cause  in  accordance  with  this  opinion. 

H.  W.  Chase  and  J.  A.  Wilstach,  for  appellant. 
JB.  W.  Langdon,  for  appellee. 
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Stoles  Pboperty. — A  bought  a  stolen  horse  at  public  auction,  kept  him  for  144   j^ 

several  months,  and  sold  him  in  good  faith,  without  any  knowledge  that         }*j   *H)| 
the  horse  had  been  stolen,  or  any  notice  of  plaintiffs  claim.  ,-    — ==i 

Held,  that  he  was  responsible  to  the  owner  of  the  horse  for   its  value*         lse  69> 
Page  813. 

Same. — The  EngUth  doctrine,  that  the  owner  of  the  stolen  property  must 
prosecute  the  felon  to  conviction  before  he  can  have  a  civil  action  to  recover 
his  goods,  never  had  any  application  in  this  country,  and  in  England  is 
now  confined  to  cases  in  which  the  felon  is  a  necessary  party.    Page  818. 

Conversion. — There  must  be  an  act  done  to  convert  one  thing  into  another,  \ 
and  a  converting  into  money  by  sale  has  always  been  held  to  be  within  J 
the  definition.    Page  315.  *C 

Same — Demand. — Where  there  has  been  an  actual  conversion  no  demand 
is  necessary.  A  demand  and  refusal  are  evidence  of  a  conversion,  but  not 
the  only  evidence.    Page  815. 
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Pleadutqs  before  Justices  or  the  Peace. — Before  a  justice  of  the  peace,  the 
form  of  pleading  is  not  material  to  the  rights  of  the  parties     Page  316. 

Appeals  from  Justicbs — Costs. — On  appeal  from  a  justice  of  the  peaoef  taken 
by  the  plaintiff,  where  the  judgment  is  not  increased  $6  or  upward,  the 
appellant  must  pay  the  costs  of  the  appeal.    Page  816. 

Same — Statute  Construed. — The  matter  embraced  in  section  70,  2  G.  &  H~ 
599,  is  properly  embraced  in  the  subject  of  the  act,  and  the  section  is  con- 
stitutional.   Kuknt  v.  Krammis,  20  Ind.  490,  overruled.    Page  816. 

Constitutional  Construction. — Section  19,  article  4,  of  the  constitution  only 
requires  the  subject  of  an  act,  and  not  the  matters  properly  connected 
therewith,  to  be  expressed  in  the  title.    Page  317. 


APPEAL  from  the  Vanderburgh  Common  Pleas. 

Gregory,  J. — Skipworth  sued  Robinson  before  a  justice 
of  the  peace,  on  the  following  cause  of  action:  "Mr. 
Andrew  L.  Bobinson  to  Joseph  Skipworth,  Dr.  To  one 
iron-gray  horse,  $130.  Par.  2.  To  money  had  and  re- 
ceived for  the  use  of  the  plaintiff,  and  demands  judgment 
for  Joseph  Skipworth,  $130."  The  justice  rendered  a  judg- 
ment for  the  plaintiff  for  $100.  The  plaintiff  appeaed  to 
the  court  of  Common  Pleas.  Trial  by  the  court;  finding 
and  judgment  for  the  plaintiff  for  $100,  and  costs  of  suit. 
Motion  for  a  new  trial  by  defendant  overruled,  to  which 
defendant  excepted,  and  filed  his  bill  of  exceptions. 

The  evidence  is  in  the  record.  The  testimony  shows 
that  the  plaintiff  resides  in  Illinois;  that  he  is  the  owner 
of  the  horse  in  question;  that  some  time  in  October,  1863, 
the  horse  was  stolen;  that  in  the  same  month  the  de- 
fendant bought  the  horse,  at  public  auction  in  the  city  of 
Evansville,  for  $47 ;  that  the  defendant,  in  April  following, 
sold  the  horse  to  the  United  States  quarter-master  at 
that  city,  and  realized  from  such  sale  $117 ;  that  the  de- 
fendant had  no  knowledge  of  the  ownership  of  the  horse, 
and  acted  in  good  faith  in  the  purchase  and  sale  thereof. 
The  value  of  the  horse  is  variously  estimated,  and  there 
is  a  conflict  in  the  evidence  as  to  whether  there  was  a 
demand  made  by  the  plaintiff  on  the  defendant  for  the 
horse  or  his  value  before  suit  brought ;  but  if  such  demand 
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was  necessary,  then  the  defendant  is  entitled  to  a  new 
trial  on  the  ground  of  surprise,  set  forth  in  his  motion, 
supported  by  his  affidavit. 

It  is  contended  by  the  appellant,  that  having  bought 
the  property  in  good  faith  before  any  claim  was  made 
upon  him,  and  before  he  received  any  notice  of  the  theft 
or  of  SkipwortKs  claim,  he  is  not  legally  liable  to  him, 
nor  to  any  one  except  to  his  own  vendee,  in  case  he  shall 
be  dispossessed  of  the  property  by  some  one  having  a  bet- 
ter title.    This  position  can  not  be  sustained. 

The  case  of  Hoffman  and  Others  v.  Carow,  22  "Wendell's 
Rep.  284,  in  its  equities,  is  a  much  stronger  case  for  the 
defendant  than  the  one  at  bar;  there  an  auctioneer  had,  in 
good  faith  and  without  notice  of  the  felony,  sold  the  stolen 
goods,  and  paid  over  the  proceeds  to  the  thief.  Tet  it 
was  held,  both  in  the  Supreme  Court  and  the  Court  for 
the  Correction  of  Errors,  that  the  auctioneer  was  liable  to 
the  owner  for.  the  value  of  the  goods. 

The  only  difficulty  that  the  court  had  in  that  case  was 
the  authority  of  the  cases  of  Parker  v.  Patrick,  5  Term, 
175,  and  Gimson  v.  Woodfull,  2  Car.  &  Payne,  41,  in  which 
it  was  held  that,  before  the  owner  of  stolen  property  can 
have  a  civil  action,  he  must  prosecute  the  felon  to  con- 
viction. But  this  doctrine  never  had  any  application  in 
this  country;  it  grew  up  in  England,  under  their  peculiar 
law  that  the  lands  and  goods  of  a  felon  were  forfeited 
to  the  crown,  and  death  also  was  the  punishment.  Now, 
to  give  an  action  where  the  body  could  not  be  taken  in 
execution,  and  where  all  the  lands  and  effects  belonged 
to  the  king,  would  be  entirely  fruitless.  No  remedy 
whatever  could  be  had,  and  the  provision  by  statute  for 
a  recompense  out  of  the  estate,  was  the  only  relief  which 
the  injured  party  could  have.  Per  Parker,  Ch.  J.,  in  the 
case  of  Boardman  v.  Gore  and  Another,  15  Mass.  380.  But 
in  England  this  doctrine  is  now  confined  to  the  felon,  and 
cases  in  which  the  felon  is  a  necessary  party. 

In  the  late  case  of  White  v.  Spettigue,  13  Meeson  & 
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Welsby,  608,  it  was  held,  that  an  action  of  trover  is  main- 
tainable to  recover  the  value  of  goods  which  have  been 
stolen  from  the  plaintiff,  and  which  the  defendant  has 
innocently  purchased,  although  no  steps  have  been  taken 
to  bring  the  thief  to  justice ;  for  the  obligation  which 
the  law  imposes  on  a  person  to  prosecute  the  party  who 
has  stolen  his  goods,  does  not  apply  where  the  action  is 
against  a  third  party,  innocent  of  the  felony.  At  the  trial 
before  Bolfe,  B.,  it  appeared  that  the  plaintiff,  who  was 
a  solicitor,  had  missed,  from  day  to  day,  several  volumes 
of  the  statutes  at  large,  which  he  suspected  to  have  been 
stolen  by  a  young  man  who  was  at  that  time  a  clerk 
in  his  office.  The  defendant,  who  was  a  bookseller, 
carrying  on  business  in  London,  became  possessed  of  the 
books  by  a  bona  fide  purchase  of  them  on  different  days, 
from  a  young  man  who  brought  them  to  his  shop  and 
offered  them  for  sale.  The  defendant  having  sold  the 
books,  this  action  was  brought  to  recover  the  value  of 
them. 

Merexoether,  in  support  of  a  motion  for  a  new  trial,  cited 
the  case  of  Gimson  v.  Woodfull.  Pollock,  C  B.,  said :  "  The 
case  of  Stone  v.  Marsh,  6  Barn.  &  Cress.  551,  is  a  direct 
authority  against  the  doctrine  you  are  contending  for. 
In  that  case,  Lord  Tenderden  says:  '  There  is,  indeed, 
another  rule  of  the  law  of  England;  viz :  that  a  man  shall 
not  be  allowed  to  make  a  felony  the  foundation  of  a  civil 
action;  not  that  he  shall  not  maintain  a  civil  action  to 
recover  from  a  third  and  innocent  person,  that  which  has 
been  feloniously  taken  from  him,  for  this  he  may  do  if 
there  has  not  been  a  sale  in  market  overt,  but  that  he 
shall  not  sue  the  felon ;  and  it  may  be  admitted  that  he 
shall  not  sue  others,  together  with  the  felon,  in  a  proceed- 
ing to  which  the  felon  is  a  necessary  party,  and  wherein 
his  claim  appears,  by  his  own  showing,  to  be  founded  on 
the  felony  of  the  defendant.  Gibson  v.  Mind,  1  H.  Black. 
612.  This  is  the  whole  extent  of  the  rule.  The  rule  is 
founded  on  a  principle  of  public  policy,  and  where  the 
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public  policy  ceases  to  operate,  the  rule  shall  cease  also. 
This  point  was  very  ably  shown  in  the  argument  on  the 
behalf  of  the  plaintiffs.  The  authorities  were  quoted, 
and  need  not  be  repeated;  and  it  was  shown  that  the 
familiar  phrase,  "the  action  is  merged  in  the  felony,"  is 
not  at  all  times  and  literally  true.  Now,  public  policy 
requires  that  offenders  against  the  law  shall  be  brought  to 
justice,  and  for  that  reason  a  man  is  not  permitted  to 
abstain  from  prosecuting  an  offender  by  receiving  back 
stolen  property,  or  an  equivalent  or  compensation  for  a 
felony,  without  suit,  and  of  course  can  not  be  allowed  to 
maintain  a  suit  for  such  a  purpose.  But  it  is  not  con- 
tended that  any  such  policy  or  rule  is  applicable  to  the 
present  case;  the  offender  has  suffered  the  extreme  sen- 
tence of  the  law  for  another  offense  of  the  same  kind.' 
That  is  a  case  precisely  in  point,  and  it  is  confirmed  by 
the  decision  of  the  House  of  Lords,  in  the  case  of  Marsh 
v.  Keating,  1  Bing.  K  C.  198 ;  1  Scott,  5." 

The  appellant  contends  that  having  bought  and  sold 
the  horse  in  good  faith,  and  without  any  notice  whatever 
of  SkipwortKs  claim,  a  demand  should  have  been  made  upon 
him  before  beginning  an  action;  and  the  case  of  Wood  v. 
Cohen  and  Another,  6  Ind.  455,  is  cited  in  support  of 
this  position.  In  that  case  Cohen,  the  bona  fide  purchaser 
of  the  horse,  had  not  sold  him,  but  had  possession  of  the 
horse  at  the  time  the  action  was  commenced. 

Robinson  acquired  no  property  in  the  horse  by  his  pur- 
chase, and  the  sale  of  the  horse  by  him  was  a  conversion. 
According  to  Lord  Coke,  in  the  oldest  leading  case  on 
this  head,  which  still  preserves  its  authority,  {Isaac  v. 
Clark,  1  Bulst.  312,)  "there  must  be  an  act  done  to  con- 
vert one  thing  into  another,"  and  a  converting  into  money 
by  sale  has  always  been  held  to  be  within  this  definition. 
The  cases  of  Hoffman  and  Others  v.  Carow,  and  White  v. 
Spettigue,  supra,  as  well  as  the  case  of  Peer  v.  Humphrey, 
2  Aid.  &  Ell.  590,  recognize  this  same  doctrine.  Where 
there  has  been  an  actual  conversion,  no  demand  is  neces- 
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sary.  A  demand  and  refusal  are  evidence  of  a  conversion, 
but  not  the  only  evidence. 

As  this  suit  was  commenced  before  a  justice  of  the 
peace,  the  form  of  the  pleading  is  not  material  to  the 
rights  of  the  parties.  And  there  is  no  defect  in  the  plead- 
ing that  is  not  cured  by  statute.  2  G-.  &  H.  278,  sec.  580; 
lb.  122,  sec.  101. 

But  the  court  committed  an  error  in  rendering  judgment 
for  costs  against  the  appellant,  2  G,  4  H.  597,  sec.  70. 
The  judgment  of  the  justice  was  not  increased  (5  or  up- 
ward, and  the  appeal  was  taken  by  the  plaintiff.  On  the 
authority  of  the  case  of  Beams  v.  The  State,  at  this  term, 
the  case  of  Kuhns  v.  Krammis,  20  Ind.  490,  is  overruled. 

Is  the  matter  embraced  in  section  70,  supra,  properly 
connected  with  the  subject  of  the  act  ? 

The  subject  of  the  act  is  "  The  election  and  qualification 
of  justices  of  the  peace,  and  defining  their  jurisdiction, 
powers,  and  duties  in  civil  cases."  Appeals  from  their 
judgments  in  civil  cases  are  provided  for,  and  the  mode  of 
proceeding  in  such  cases  in  the  Circuit  and  Common  Pleas 
Courts  is  prescribed.  Section  67  is  as  follows :  "  Such  cause 
shall  stand  for  trial  in  the  Court  of  Common  Pleas  or 
Circuit  Court,  whenever  such  transcript  has  been  filed  ten 
days  before  the  first  day  of  the  term  thereof,  and  be  there 
tried  under  the  same  rules  and  regulations  prescribed  for 
trials  before  justices ;  and  amendments  of  the  pleadings 
may  be  made  on  such  terms,  as  to  costs  and  continuances, 
as  the  court  may  order."  This  latter  section  is  as  foreign 
to  the  subject  of  the  act  as  section  70,  supra,  and  yet  the 
learned  judge  who  delivered  the  opinion  of  the  court  in 
Kuhns  v.  Krammis,  supra,  says :  "  Appeals  from  justices  of 
the  peace,  by  our  law,  entirely  remove  the  causes  appealed 
from  the  justices.  They  are  not  tried  upon  error,  but  de 
novo,  and  are  never  returned  to  the  justices.  The  final 
judgment  regulating  the  rights  of  the  parties  is  rendered 
in  the  Appellate  Court."  And  indeed  the  decision  is  made 
to  turn  on  this  proposition;  for,  continues  the  learned 
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judge,  "  Such  being  the  case,  all  legislation  touching  the 
manner  of  rendering  judgment  in  such  cases  should  be  in 
the  acts  regulating  proceedings  in  the  Appellate  Courts ; 
and  provisions  in  the  justices'  act,  assuming  to  prescribe 
the  practice  in  the  trial  and  judgment  of  such  causes  in 
the  appellate  courts,  is  in  no  manner  connected  with  the 
act  regulating  the  practice  in  justices'  courts."  But  is 
there  not  a  natural  and  proper  connection  between  this 
matter  and  the  subject  of  the  act?  It  is  plain  that  to  con- 
stitute this  connection,  the  matter  need  not  form  any  part 
of  the  subject.  For  it  is  well  said  by  Mr.  Justice  Perkins, 
in  delivering  the  opinion  of  this  court  in  the  case  of  The 
Bank  of  the  State  of  Indiana  v.  The  City  of  New  Albany,  11 
Ind.  139,  that,  "  As  to  sec.  19,  art.  4,  referred  to,  it  provides 
that '  every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title.'  The  title  of  the  act  incorporating 
the  bank  is,  '  An  act  to  establish  a  bank  with  branches.9 
"We  have  already  seen  that  the  extent  and  manner  of  tax- 
ing the  capital  stock  of  the  bank,  when  created,  is  a  mat- 
ter properly  connected  with  the  subject  of  chartering  the 
institution,  and  it  is  only  the  subject,  and  not  the  matters  prop- 
erly connected  therewith,  that  must  be  expressed  in  the  title" 
The  chain  connecting  the  matter  of  section  70,  supra,  with 
the  subject  of  the  act  is  unbroken.  "We  follow  the  case  in 
all  its  stages,  from  the  commencement  of  the  action  to  the 
final  judgment  of  the  justice ;  then  follows  the  appeal ;  then 
the  proceedings  in  the  appellate  court,  step  by  step,  to  final 
judgment,  including  that  for  the  costs  in  the  action.  We 
might  pause  and  inquire,  is  this  case  within  the  evils  in- 
tended to  be  guarded  against  by  section  19,  article  4,  of  the 
constitution  of  Indiana?  The  history  of  the  legislation 
of  this  state,  prior  to  the  adoption  of  the  present  constitu- 
tion, will  answer  this  question. 

The  numerous  attempts  to  procure  improper  legislation 
under  false  titles ;  the  oft-repeated  efforts,  sometimes  too 
successful,  to  incorporate  into  popular  measures  some 
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foreign  matter  that  could  not  otherwise  become  a  law; 
and  the  blending  of  two  or  more  totally  distinct  measures 
in  one  act,  neither  of  which  could  succeed  alone,  make  up 
the  record  that  finally  resulted  in  the  incorporation  intp 
our  fundamental  law  of  the  section  referred  to.  It  was 
not  the  design  of  the  framers  of  our  constitution  to  put  a 
clog  upon  fair  and  honest  legislation ;  but  to  give  ample 
scope  for  each  act,  to  embrace  all  proper  matters  connected 
with  the  one  subject  embraced  in  it. 

The  act  in  question  was  passed  at  the  first  session  of  the 
legislature  under  the  present  constitution;  many  of  its 
members  had  constituted  a  part  of  the  convention  which 
framed  it,  and  all  had,  as  citizens  of  the  state,  participated 
in  its  adoption.  The  section  of  the  act  of  June  9, 1852, 
under  consideration,  had  been  acted  on,  and  recognized  as 
valid,  for  more  than  ten  years,  by  all  the  courts  of  this  state, 
including  this  court ;  under  such  circumstances,  the  court 
of  last  resort  ought  not  to  declare  the  section  referred  to 
unconstitutional,  unless  the  question  is  free  from  every 
doubt ;  but  it  is  proper  for  us  to  say  that  we  entertain  no 
doubt  on  the  subject,  and  with  deference,  we  express  our 
surprise  at  the  ruling  in  the  case  of  Kuhns  v.  Krammis, 
supra. 

The  judgment  of  Common  Pleas  Court  is  reversed  as  to 
the  costs,  and  affirmed  as  to  the  residue ;  and  cause  remanded 
to  said  court,  with  directions  to  render  judgment  for  appel- 
lant for  his  costs  in  said  court.  Costs  against  the  appellee 
here. 

A.  L.  Robinson,  for  appellant. 
Charles  Deriby,  for  appellee. 
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Fehces. — In  an  action  to  recoyer  damages  oaused  by  oattle  breaking  into  an 

inclosure,  it  is  immaterial  whether  any  fences  other  than  the  outside  ones 

were  sufficient. 
Practice. — To  simply  say  that  certain  action  of  the  court  below  was  wrong, 

is  not  to  be  regarded  as  making  a  point,  under  the  28th  rule,  in  force  when 

this  cause  was  submitted. 

APPEAL  from  the  Fayette  Common  Pleas, 

Frazer,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  damages,  in  consequence  of  the 
cattle,  etc.,  of  the  latter  having  broken  into  his  inclosure 
and  destroyed  his  crops.  Answer:  1.  General  denial.  2. 
That  the  fields  of  the  plaintiff  were  not  inclosed  by  a  suf- 
ficient and  lawful  fence;  wherefore,  etc.  Reply,  general 
denial;  trial,  and  verdict  for  plaintiff  for  $200  damages; 
motion  for  new  trial  overruled;  and  judgment  on  the 
verdict. 

We  can  not,  consistently  with  the  well-established  rules 
of  law,  reverse  this  case,  on  the  ground  that  the  verdict  is 
against  evidence,  as  we  are  asked  to  do  by  the  appellant. 
It  was  immaterial  whether  any  fences  other  than  the  out- 
side ones  were  sufficient,  (Myers  v.  Dodd>  9  Ind.  290 ;)  and, 
as  to  them,  the  preponderance  of  evidence  supported  the 
verdict,  as  we  think,  though  there  was  a  conflict. 

The  damages  do  not  seem  to  us  excessive. 

No  other  question  is  presented,  on  behalf  of  the  appel- 
lant, in  argument,  in  the  manner  required  by  the  rules  and 
practice  of  this  court.  To  simply  say  that  certain  action 
of  the  court  below  was  wrong,  is  not  to  be  regarded  as 
making  a  point,  under  the  28th  rule,  in  force  when  this 
cause  was  submitted.  Though  waived,  yet  we  have  looked 
at  the  rulings  of  which  this  is  said  in  the  present  case,  and 
do  not  perceive  any  error. 

Judgment  affirmed,  with  ten  per  cent,  damages  and  costs. 

John  S.  Beid,  for  appellant. 
jB.  F.  Claypool,  for  appellee. 
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Lingebman  v.  The  Statk  of  Indiava  on  the  relation  of 

Franklin. 

Change  or  Venue. — A  change  of  venue  must  be  perfected  ten  days  before 
the  first  day  of  the  next  term  of  the  court  to  which  the  change  has  been 
granted.  If  that  time  may  seem  too  limited,  the  party  asking  the  change, 
at  the  time  of  making  his  application,  can  have  a  reasonable  limit  fixed. 
He  can  not,  after  failing  to  comply  with  the  order,  insist  upon  the  change 
of  venue. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Ray,  Ch.  J. — On  the  24th  day  of  August,  1868,  the  ap- 
pellant filed,  in  the  Hendricks  Circuit  Court,  his  affidavit  for 
a  change  of  venue  from  the  county  of  Hendricks.  The 
change  was  granted,  and  an  order  made  that,  "  upon  the 
payment  of  costs  occasioned  by  such  change  of  venue,  the 
clerk  shall  make  out  a  certified  transcript,"  etc.  At  the 
next  term  of  the  Hendricks  Circuit  Court,  on  the  22d  day 
of  February,  1864,  the  following  entry  appears :  "  Come 
now  the  parties  by  counsel,  and  it  appearing  to  the  court 
that  the  defendant  failed  to  comply  with  the  order  of  the 
change  of  venue  granted  herein,  before  the  ensuing  term 
of  the  Marion  Circuit  Court,  on  motion  of  the  plaintiff,  it 
is  ordered  that  said  cause  be  reinstated  upon  the  docket  of 
this  court,  and  that  the  clerk  of  the  Marion  Circuit  Court 
forthwith  return  the  papers  of  said  cause  to  the  clerk  of 
this  court."  To  this  the  appellant  excepted.  The  case 
was  tried  at  the  same  term  of  the  court,  and  judgment 
rendered  against  appellant. 

The  order  of  the  court  setting  aside  the  change  of  venue 
is  assigned  for  error. 

The  statute  provides  that,  on  the  change  being  granted, 
"  if  the  party  applying  for  the  change  of  venue  shall  fail 
to  perfect  the  same  ten  days  before  the  first  day  of  the 
next  term  of  the  court  to  which  the  change  Is  taken,  or 
within  such  time  as  the  court  shall  prescribe  in  the  order 
granting  the  change,  said  party  shall  pay  all  the  costs  made 
in  the  case  up  to  the  time  of  such  failure."    In  Howard  v. 
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Barbee  et  al.y  21  Ind.  221,  the  court,  in  construing  this  lan- 
guage, say:  "We  think  it  was  the  purpose  of  this  act  to 
compel  the  person  who  should  thus  delay  a  trial  to  pay 
costs,  and  by  this  means  prevent  more  delay.  But  we  do 
not  believe  it  was  the  intention  to  give  the  right  to  a 
change,  after  a  reasonable  time  had  elapsed,  to  perfect  it 
after  the  order  had  been  made."  This  we  regard  as  the 
true  rule,  and  the  "reasonable  time"  is  fixed  by  the 
statute,  unless  expressly  extended  by  the  court  in  the 
order.  The  change  must  be  perfected  ten  days  before  the 
first  day  of  the  next  term  of  the  court  to  which  the 
change  has  been  granted.  If  that  time  may  seem  too 
limited,  the  party  asking  the  change,  at  the  time  of 
making  his  application,  can  have  a  reasonable  limit  fixed, 
and  upon  refusal  by  the  court  to  grant  such  extension  of 
time,  can  by  proper  exceptions  reserve  the  question  for 
final  review  in  this  court.  He  can  not,  however,  secure 
the  benefit  of  the  postponement  of  the  trial  without  any 
application  for  extension  of  time,  and  then,  after  failing 
to  comply  with  the  order,  insist  upon  the  change  of 
venue.  In  that  instance,  the  next  term  of  the  court  to 
which  the  change  was  granted  commenced  on  the  4th 
Monday  of  the  succeeding  month.  The  action  of  the 
court  having  been  in  accordance  with  this  construction  of 
the  statute,  the  judgment  should  be  affirmed. 

Judgment  affirmed,   with   costs    and   three   per   cent, 
damages. 

P.  S.  Kennedy,  for  appellant. 
C.  C.  Nave,  for  appellee. 
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Htoble  and  Another  v.  Wright  and  Others. 

Practice. — The  appellant  can  not  complain  of  the  error  of  the  lower  court 
in  refusing  to  dismiss  proceedings  in  attachment,  when  the  issues  in  at- 
tachment were  decided  in  his  fayor.    Page  323. 

Married  Women — Acknowledgment  or  Deeds. — The  present  statute  makes* 
no  difference  in  the  mode  of  executing  and  acknowledging  deeds  by  mar- 
ried women,  and  by  persons  not  under  disability.    Page  325. 

Same — Mortgages. — A  mortgage  executed  by  a  married  woman,  jointly 
with  her  husband,  is  valid  as  to  her  without  being  acknowledged.    Page  825. 

Same. — The  power  of  a  wife  to  incumber  or  convey  her  land  is  only  limited 
by  requiring  her  husband  to  join  in  the  deed ;  and  she  may  mortgage  her 
lands  to  secure  the  debt  of  her  husband  by  complying  with  the  statute  in 
this  respect.    Page  825. 

Acknowledgment. — The  acknowledgment  of  a  mortgage  taken  by  one  of  the 
parties  thereto  is  void.    Page  825. 

APPEAL  from  the  Morgan  Circuit  Court. 

Gregory,  J. — The  appellees  filed  a  complaint  in  the 
court  below  against  the  appellant  to  foreclose  a  mort- 
gage given  by  them  to  the  complainants,  to  secure  the 
payment  of  three  notes,  one  to  Jonathan  J.  Wright  for 
$496.92,  another  to  William  J.  Manker  for  $72.29,  and  the 
other  to  Joseph  Taggart  for  the  same  amount,  executed  by 
Fanny  E.  Hubble  and  John  M.  Hubble. 

Wright  filed  an  affidavit,  and  procured  a  writ  of  attach- 
ment against  the  goods,  etc.,  of  Fanny  E.  Motion  to  dis- 
miss the  attachment  proceedings  overruled,  and  appellants 
excepted.  Fanny  E.  filed  her  plea  in  abatement  of  the 
attachment  proceedings  in  the  following  words :  uFanny 
E.  Hubble,  the  sole  defendant  in  the  attachment  proceed- 
ings herein,  for  an  answer  in  abatement,  says,  that  she  is 
now,  and  has  been  for  ten  years  last  past,  the  wife  of 
John  M.  Hubble,  her  co-defendant  in  the  original  action 
herein."  After  a  demurrer  was  overruled  to  this  answer 
in  abatement,  the  plaintiffs  filed  replies  thereto,  which 
lead  to  an  issue  of  fact,  which  resulted  in  a  finding  in 
favor  of  Fanny  E.;  and  the  attachment  proceedings  were 
dismissed  at  the  costs  of  the  appellees,  and  judgment  ren- 


NOVEMBER  TERM,  1864.  823 

Hubble  and  Another  v.  Wright  and  Others. 

dered  therefor.  As  the  proceedings  in  attachment  re- 
sulted in  favor  of  the  appellant,  Fanny.  E.9  we  can  not 
inquire  into  the  alleged  error  of  the  court  in  refusing 
to  dismiss  them ;  she  is  not  injured  by  the  action  of  the 
Circuit  Court  in  this  respect. 

The  defendants  demurred  to  the  complaint,  which  was 
overruled,  and  they  excepted. 

The  appellants  answered:  1.  General  denial.  2.  The 
said  Fanny  E.  Hubble,  for  her  separate  answer  ^herein, 
says  that  she  is  now,  and  has  been  for  twenty  years  last 
past,  the  wife  of  the  said  John  M.  Hubble,  her  co-defend- 
ant ;  that  the  notes  sued  on  were  given  for  the  debts  and 
liabilities  of  the  said  John  M.  Hubble;  that  she  is  the  sole 
and  exclusive  owner,  as  her  own  separate  property,  of  the 
premises  described  in  the  mortgage  and  complaint  in  this 
action;  that  the  said  Jonathan  J.  Wright,  one  of  the 
plaintiffs  in  this  action,  and  one  of  the  mortgagees,  was, 
at  the  date  of  the  said  mortgage,  the  clerk  of  the  Morgan 
Circuit  Court;  and,  as  such  clerk,  took  the  acknowledg- 
ment of  the  said  mortgage ;  and  that  the  said  mortgage 
was  never  acknowledged  before  any  other  officer ;  where- 
fore she  says,  as  to  her,  the  said  mortgage  is  null  and 
void." 

The  court  below  sustained  a  demurrer  to  this  separate 
answer  of  Fanny  E.  This  presents  the  main  question  in 
this  case. 

The  issue  of  fact  was  submitted  to  the  court  finding 
for  the  plaintiffs.  Motion  for  a  new  trial  overruled. 
Judgment  against  John  M.  Hubble  for  the  several  amounts 
secured  by  the  notes,  and  a  decree  of  foreclosure  against 
the  defendants,  and  an  order  of  sale  of  the  mortgage 
premises,  etc. 

In  considering  the  ruling  of  the  court  below  in  sustain- 
ing the  demurrer  to  the  separate  answer  of  the  wife,  the 
counsel  for  the  appellants  have  presented  to  this  court 
three  questions,  and  have  argued  them  with  ability.  They 
are  these : 
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1.  Can  a  married  woman,  under  existing  laws,  incumber 
her  separate  real  estate,  by  mortgage,  for  the  debts  and 
liabilities  of  her  husband,  and  in  no  way  connected  with 
the  improvement,  management,  or  enjoyment  of  such 
separate  property  ? 

2.  Is  the  deed  or  mortgage  of  a  married  woman,  convey- 
ing or  incumbering  her  separate  real  estate,  in  which  her 
husband  joins,  valid  as  to  her,  without  an  acknowledgment? 

3.  Is  an  acknowledgment  taken  by  and  before  one  of 
the  grantees  or  mortgagees  void  as  against  public  policy? 

The  act  touching  the  marriage  relation,  and  liabilities 
incident  thereto,  provides  that  "  No  lands  of  any  married 
woman  shall  be  liable  for  the  debts  of  her  husband ;  but 
such  lands,  and  the  profits  therefrom,  shall  be  her  separate 
property,  as  fully  as  if  she  was  unmarried :  Provided,  that 
such  wife  shall  have  no  power  to  incumber  or  convey  such 
lands,  except  by  deed,  in  which  her  husband  shall  join. 
The  separate  deed  of  the  husband  shall  convey  no  interest 
in  the  wife's  land."    1  G.  &  H.  374,  375,  sees.  5,  6. 

The  act  concerning  real  property,  and  the  alienation 
thereof,  provides  that  "the  joint  deed  of  the  husband  and 
wife  shall  be  sufficient  to  convey  and  pass  the  lands  of  the 
wife,  but  not  to  bind  her  to  any  covenants  therein."  1  G. 
&  H.  258,  sec.  6.  But  it  is  contended  that  the  provisions 
of  the  4th  section  require  that  the  deed  must  be  ac- 
knowledged to  give  it  validity  as  against  a  married 
woman.  That  section  is  as  follows:  "Conveyances  of 
lands,  or  of  any  interest  therein,  shall  be  by  deed  in  writing, 
subscribed,  sealed,  and  duly  acknowledged  by  the  grantor, 
or  by  his  attorney ;  except  bona  fide  leases  for  a  term  not 
exceeding  three  years."  But  this  section  must,  as  to  the 
consequences  of  an  omission  to  comply  with  its  require- 
ments, be  construed  with  reference  to  other  sections  of  the 
same  act. 

Sec.  9  of  the  same  act  provides  that  "  no  conveyance 
of  any  real  estate  in  fee-simple,  or  for  life,  or  any  future 
estate,  and  no  lease  for  more  than  three  years  from  the 
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making  thereof,  shall  be  valid  and  effectual  against  any 
person  other  than  the  grantor,  his  heirs  and  devisees,  and 
persons  having  notice  thereof,  unless  it  is  made  by  a  deed 
recorded  within  the  time  and  in  the  manner  provided  in 
this  act."  And  by  sec.  18  of  the  same  act  it  is  provided 
that  "  to  entitle  any  conveyance,  mortgage,  or  instrument 
of  writing  to  be  recorded,  it  shall  be  acknowledged  by  the 
grantor,  or  proved  before  any  judge,"  etc.  To  construe 
these  sections  together,  it  is  apparent  that  sec.  4,  supra,  is 
merely  directory;  any  other  construction  would  alike 
affect  the  validity  of  deeds  executed  by  persons  not  under 
disability,  as  well  as  by  married  women.  There  is  now  no 
difference  in  the  mode  of  executing  and  acknowledging 
deeds  by  married  women  and  by  persons  not  under  dis- 
ability. 

By  reference  to  the  statutes  in  force  before  the  act  of 
May  6, 1852,  it  will  appear  that  a  radical  change  in  this 
respect  has  been  made. 

A  mortgage,  executed  by  a  married  woman  jointly  with 
her  husband,  is  valid  as  to  her  without  being  acknowledged. 
As  the  power  of  the  wife  to  incumber  or  convey  her  lands 
is  only  limited  by  requiring  her  husband  to  join  in  the 
deed,  it  follows  that  she  may  mortgage  her  lands,  to  se- 
cure the  debt  of  the  husband,  by  complying  with  the 
statute  in  this  respect. 

The  acknowledgment  taken  by  Wright,  one  of  the 
mortgagees,  of  the  execution  of  the  mortgage  in  question, 
is  at  most  a  void  acknowledgment,  leaving  the  mortgage 
operative  between  the  parties.  Beaman  v.  Whitney  and 
Others,  20  Maine  Rep.  413. 

Judgment  affirmed,  with  two  per  cent,  damages  and 
costs. 

Buskirk  ft  Barrackman,  for  appellants. 
McNutt  ft  Ennis,  for  appellees. 
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Replevin  Bond— Demurrer. — Suit  upon  a  replevin  bond.    The  complaint 
averred  that  A  sued  out  a  writ  against  B  and  O  for  the  recovery  of  the 
personal  property  of  B,  at  the  time  in  the  possession  of  C;  that  the  bond 
in  the  replevin  suit  was  made  payable  to  B  and  C;  that  the  suit  was  dis- 
missed, and  judgment  rendered  against  A  in  favor  of  the  defendants  for 
costs,  and  the  property  ordered  to  be  returned  to  B.    Demurrer  to  the 
complaint  overruled. 
Heldy  that  the  fact  that  the  property  was  ordered  to  be  returned  to  B  does 
not  Bhow  that  C  had  no  interest  in  the  suit  on  the  replevin  bond,  and  the 
demurrer  was  correctly  overruled.    Page  828. 
Demurrer. — Where  the  only  oause  of  demurrer  assigned  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  no 
question  can  be  raised  under  it  as  to  defect  of  parties,  or  the  want  of 
capacity  on  the  part  of  the  plaintiffs  to  sue.    Page  829. 
Replevin  Bono — Defense. — In  a  suit  on  a  replevin  bond,  for  a  failure  to 
return  the  property  as  stipulated,  the  defendant  answered,  in  one  para- 
graph, that  after  the  property  had  been  delivered  to  him  by  the  officer,  on 
the  same  day  one  of  the  plaintiffs  violently  and  forcibly  took  it  out  of  his 
possession,  and  deprived  him  of  the  possession  thereof,  wherefore  he  could 
not  make  return  thereof.    Demurrer  to  the  paragraph  sustained. 
Held,  that  the  facts  stated  would  not  bar  the  action,  but  would  perhaps  be 
sufficient  to  bar  a  recovery  for  the  value  of  the  property,  or  go  in  mitiga- 
tion of  damages  to  that  extent 
Held,  also,  that  the  facts  alleged   could   be  given  in  evidence  under  the 
general  denial,  which  was  also  pleaded,  and  hence  appellant  sustained 
no    injury  by  the    action   of  the   court    in  sustaining    the   demurrer. 
Page  829. 
Damages. — The  complaint  and  affidavit  in  the  replevin  suit  described  the 
lumber  thus:  "20,000  feet  of  black-walnut  lumber,  loaded  on  four  cars 
at  the  HunUviUe  depot."    The  evidence  shows  that  the  defendant  in  the 
replevin  suit  claimed  all  the  lumber  in  the  four  cars;  that  it  was  all  black- 
walnut  lumber,  and  had  all  been  loaded  on  the  cars  under  the  contract  of 
sale  by  defendant  to  plaintiff.    The  suit  was  for  four  oar-loads  of  lum- 
ber, which  were  estimated  in  the  affidavit  to  contain  20,000  feet.    The 
replevin  suit  seems  to  have  been  used  as  a  means  of  obtaining  possession 
of  the  lumber  without  paying  for  it  according  to  the  contract;  and  when 
that  end  was  obtained,  the  suit  was  dismissed,  leaving  the  defendant  in 
that  suit  to  his  remedy  on  the  bond  to  recover  the  value  of  the  lumber. 
The  lumber  was  thus  procured  in  1857;  the  suit  on  the  bond  was  tried 
in  1862. 
Held,  that  in  the  suit  on  the  bond  the  jury  were  fully  justified  in  finding 
there  were  24,000  feet  of  lumber. 
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Held,  also,  that,  under  the  oirenmstanoes,  it  may  reasonably  be  presumed  that, 
by  way  of  damages,  the  jury  added  to  the  value  of  the  lumber,  as  shown  by 
the  evidence,  interest  for  the  delay  of  payment,  which  would  fully  cover 
the  amount  of  damages  assessed  by  the  jury.    Page  830. 

APPEAL  from  the  Allen  Circuit  Court. 
Elliott,  J. — O'Dea  and  Dunfe,  the  appellees,  sued  Story 
and  others,  the  appellants,  on  the  following  obligation  : 

"  George  Kinney         j 

i\  >  In  the  Whitley  Circuit  Court. 

Dennis  O'Dea,  et  al.     ) 

"  We  undertake  that  the  plaintiff  shall  duly  prosecute 
this  action  with  effect,  and  without  delay,  and  return  the 
property  in  controversy  to  the  defendants,  if  a  return  be 
adjudged  by  the  court,  and  pay  to  the  defendants  all  such 
sums  of  money  as  they  may  recover  against  the  plaintiff  in 
the  action,  for  any  cause  whatever. 

"  (Signed)  George  Kinney,         [seal] 


Andrews  &  Oakley, 
James  Story. 


seal 
seal' 


"  Approved  by  me,  this  September  8, 1857. 

"  B.  F.  Beeson,  Coroner,  W.  C." 

A  demurrer  to  the  complaint  was  overruled.  Issue, 
trial,  verdict,  and  judgment  for  the  plaintiff  below.  The 
defendants  appeal. 

The  first  question  presented  by  the  appellants'  brief 
arises  upon  the  ruling  of  the  court  in  overruling  the  de- 
murrer to  the  complaint.  The  complaint  alleges  that,  on 
the  7th  of  September j  1857,  the  said  Kinney  sued  out  of  the 
clerk's  office  of  the  Whitley  Circuit  Court,  in  said  state,  a 
certain  writ  and  order,  directed  to  the  coroner  of  said 
county,  against  the  plaintiffs,  for  the  recovery  of  certain 
black-walnut  lumber,  to- wit :  four  car  loads  of  the  value 
of  $1,000,  the  personal  goods  and  chattels  of  said  ODea, 
and  then  in  the  possession  of  the  plaintiffs ;  that  the  coro- 
ner by  virtue  of  said  writ,  and  order,  took  possession  of 
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said  lumber,  and  delivered  the  same  to  said  Kinney,  who, 
with  the  other  defendants,  thereupon  executed  the  bond 
above  set  out,  and  which  is  copied  into  the  complaint; 
that  afterward,  at  the  March  term,  1858,  of  said  Whitley 
Circuit  Court,  the  said  cause  was  dismissed  by  the  order 
and  judgment  of  said  court,  and  it  was  adjudged  "  that 
said  defendant,  O'Dea,  do  recover  of  said  Kinney  their  costs 
and  charges,  taxed  at  $ — ;  and  that  said  ODea  do  have  a 
return  of  said  lumber,"  etc.  Breaches :  1.  That  said  Kin- 
ney did  not  prosecute  his  said  writ  with  effect  and  without 
delay  for  the  recovery  of  said  lumber.  2.  That  he  did  not 
return  said  lumber  to  said  defendant,  O'Dea,  or  either  of 
them,  although  a  return  thereof  was  adjudged  by  said 
court.  3.  That  he  did  not  pay  said  defendants,  or  any 
other  person  authorized  to  receive  the  same,  the  said  sum 
of  % — ,  the  costs  recovered  by  them  in  said  cause  against 
said  Kinney"    Damages  claimed,  $1,000. 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
show  any  right  or  cause  of  action  in  favor  of  Dunfe,  one 
of  the  plaintiffs.  We  think  it  does.  It  alleges  that  Kin- 
ney sued  out  his  writ  to  recover  the  property  against  both 
O'Dea  and  Dunfe,  and  that,  upon  the  dismissal  of  that 
suit  in  the  Whitley  Circuit  Court,  a  judgment  was  ren- 
dered against  Kinney  in  favor  of  the  "defendants"  for  cost. 
It  is  true  that  it  is  averred  in  the  complaint  that  the 
lumber  belonged  to  O'Dea,  but  it  is  further  averred  that  it 
was  at  the  time  in  possession  of  both  the  defendants, 
O'Dea  and  Dunfe,  and  that  the-  writ  was  against  both, 
and  the  bond  executed  to  them  jointly. 

The  order  of  the  court  upon  the  dismissal  of  the  suit 
was,  that  the  property  should  be  returned  to  O'Dea;  but 
that  fact  does  not  show  that  Dunfe  had  no  interest  in  the 
suit  on  the  bond. 

It  is,  however,  insisted  that  the  complaint  in  the  orig- 
inal suit  was  against  O'Dea  alone,  and  not  against  Dunfe, 
and  therefore  Dunfe  was  not  a  defendant  in  that  suit.  If 
the  affidavit  filed  in  the  case,  and  the  writ  issued  thereon, 
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were  against  both  the  parties,  it  would  seem  that  both 
would  be  defendants;  but  the  objection  is  not  apparent 
from  the  complaint,  and  the  question  does  not  therefore 
arise  on  demurrer.  The  demurrer  was  correctly  over- 
ruled for  another  reason.  The  complaint  clearly  shows 
a  good  cause  of  action,  at  least  in  favor  of  O'Dea;  the 
only  cause  of  demurrer  assigned  is,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Under  this  cause  no  question  is  raised  as  to  defect 
of  parties,  or  the  want  of  capacity  on  the  part  of  the 
plaintifis  to  sue.  See  Collins  v.  Nave  et  aL,  9  Ind.  209. 
Numerous  other  decisions  of  this  court  are  to  the  same 
effect. 

Kinney  answered  separately,  the  other  defendants  joined 
in  their  answer.  The  first  paragraph  of  each  answer  is 
a  general  denial.  The  fourth  paragraph  of  Kinney's 
answer,  and  the  third  paragraph  of  the  answer  of  the 
other  defendants,  are  to  the  second  breach,  alleging  a 
failure  to  return  the  lumber,  and  aver  that  after  the  lum- 
ber was  delivered  to  Kinney  by  the  officer,  and  on  the 
same  day,  the  said  O'Dea,  by  force  and  arms,  violently 
and  unlawfully  took  the  said  lumber  out  of  the  possession 
of  said  Kinney,  and  violently  and  forcibly  deprived  him 
thereof,  wherefore  he  could  not  make  return  thereof  to 
said  ODea.  The  court  sustained  demurrers  to  these  para- 
graphs, which  is  also  assigned  for  error. 

The  facts  stated  would  not  bar  the  action,  but  would 
perhaps  be  sufficient  to  bar  a  recovery  for  the  value  of 
the  property,  or  go  in  mitigation  of  damages  to  that  ex- 
tent. The  facts  alleged  could  be  given  in  evidence  under 
the  general  denial,  and  hence  the  appellants  sustained  no 
injury  by  the  ruling  of  the  court. 

The  evidence  is  made  part  of  the  record  by  bill  of 
exceptions,  and  shows  that  the  matters  alleged  in  the  an- 
swers referred  to  were  not  true  in  fact.  One  Wheeler, 
aa  the  agent  of  Kinney,  purchased  the  lumber  of  ODea, 
to  be  delivered  on  cars  furnished  by  Wheeler,  at  -Hunte- 
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vilUy  in  Whitley  county,  and  to  be  paid  for  before  it  was 
taken  away.  Wheeler  managed  to  get  one  car-load  away 
without  paying  for  it.  Four  other  cars  were  loaded,  but 
ODea  refused  to  permit  them  to  be  moved  until  the  lum- 
ber was  paid  for,  when,  at  Wheeler's  instance,  he  went  to 
Fort  Wayne  for  the  money,  but  Wheeler  failed  to  pay  it. 
While  returning  from  Fori  Wayne  on  the  cars,  the  officer 
served  the  summons  on  O'Dea  in  the  replevin  suit.  O'Dea 
went  immediately  to  Huntsvilkj  and  unloaded  the  lumber 
from  the  cars,  but  Wheeler  soon  afterward  reloaded  it, 
and  took  it  away. 

After  the  jury  returned  a  verdict  for  the  plaintiffs,  the 
defendant  moved  the  court  for  a  new  trial.  The  motion 
was  overruled,  and  judgment  rendered  on  the  verdict  of 
the  jury. 

The  plaintiffs  in  error  insist  that  the  damages  are  ex- 
cessive, and  for  that  reason  a  new  trial  should  have  been 
granted.  The  motion  is  founded  on  the  assumption  that 
the  replevin  suit  was  for  only  twenty  thousand  feet  of 
lumber,  and,  though  a  larger  amount  may  have  been  seized 
and  delivered  under  the  writ,  that  the  bond  only  covered 
the  twenty  thousand  feet.  The  complaint  and  affidavit 
filed  by  Kinney  in  the  replevin  suit  describes  the  lumber 
thus:  "Twenty  thousand  feet  of  black-walnut  lumber, 
loaded  on  four  cars  at  the  Huntsvilie  depot."  The  evidence 
shows  that  Wheeler ',  acting  as  the  agent  of  Kinney,  claimed 
all  the  lumber  on  the  four  cars ;  that  it  was  all  black-walnut 
lumber,  and  had  all  been  loaded  on  the  cars,  under  the 
contract  of  sale  by  O'Dea  to  Kinney.  The  suit  was  for 
the  four  car-loads  of  lumber,  which  Wheeler ,  who  filed  the 
affidavit,  estimated  to  contain  twenty  thousand  feet;  but 
the  jury  was  fully  justified,  from  the  evidence,  in  finding 
that  there  were  at  least  twenty-four  thousand  feet.  The 
replevin  suit  seems  to  have  been  used  as  a  means  of  ob- 
taining the  possession  of  the  lumber  without  paying  for  it 
according  to  the  contract;  and  when  that  end  was  attained, 
the  suit  was  voluntarily  dismissed,  leaving  O'Dea  to  his 


NOVEMBER  TERM,  1864.  331 

Whitney  v.  The  City  of  Madison  and  Others. 

suit  on  the  bond  to  recover  its  value.  The  lumber  was 
thus  procured  in  1857,  and  this  suit  tried  in  1862.  Under 
these  circumstances,  it  may  reasonably  be  presumed  that, 
by  way  of  damages,  the  jury  added  to  the  value  of  the 
lumber,  as  shown  by  the  evidence,  interest  for  the  unreason- 
able delay  of  payment,  which  would  fully  cover  the  amount 
of  the  damages  assessed  by  the  jury.  We  do  not  think 
the  damages  excessive. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  ten 
per  cent,  damages  and  costs. 

L.  C.  Jacobs,  for  appellant. 


"Whitney  v.  Thb  City  op  Madison  and  Others. 

Corporations — Mode  of  Taxation. — There  are,  under  our  constitution  and 
laws,  two  recognized  modes  of  taxing  the  capital  stock  of  corporations. 
One  is  by  an  assessment  against  the  corporation  itself  by  name  for  the  whole 
amount  of  its  capital  stock,  which  assessment  the  corporation  pays  and 
charges  up  to  the  stockholders,  or  deducts  from  the  profits  of  the  corpora- 
tion, diminishing  its  dividends.  The  other  is  where  the  stockholders  are 
separately  and  severally  listed  by  the  assessor  for  the  amount  of  their 
capital  stock.  The  latter  is  the  mode  to  be  adopted,  in  all  cases,  where  the 
statute  does  not  otherwise  provide.    Page  886. 

Same. — The  actual  value  of  such  stock  must,  in  all  oases,  be  the  criterion  of 
taxation.    Page  886. 

Capital  Stock. — A  tax  assessed  on  the  capital  stock  of  a  corporation,  is  a 
tax  on  the  property  of  which  such  capital  is  composed.    Page  886. 

Same — Bonds  of  the  United  States. — The  capital  of  a  bank,  consisting  of 
"  the  bonds  of  the  United  Slates,  issued  and  sold  by  the  government  of  the 
United  States,  to  raise  and  borrow  money  to  carry  on  the  now  existing  war,' 
etc.,  is  not  subject  to  taxation  under  the  laws  of  a  state.    Page  886. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Gregory,  J. — Whitney  seeks  to  enjoin  the  City  of  Madison 
and  her  Treasurer  and  Collector  from  assessing  and  collecting 
certain  taxes  for  municipal  purposes. 

The  complaint  avers  that  the  plaintiff  and  others  are, 
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and  for  more  than  ten  years  last  past  have  been,  associated 
together  and  organized  as  a  banking  association,  under 
the  general  banking  laws  passed  by  the  legislature  in  1852, 
and  subsequent  acts  amendatory  thereof,  and  as  such  asso- 
ciation have  been  and  are  doing  a  banking  business  at 
Madison,  under  the  name  and  style  of  the  "  Indiana  Bank," 
where  they  own  and  possess  a  banking-house  of  the  value 
of  $6,000,  and  on  which  banking-house  the  said  associa- 
tion has  paid  to  said  city  a  city  tax  for  the  year  1863,  the 
same  as  assessed  on  all  other  real  estate.  That  at  the  time 
for  the  assessment  of  the  city  tax  by  said  city  for  said  year 
1863,  to-wit:  in  May  and  June  of  said  year,  the  paid-in 
capital  of  said  association  amounted  to  $118,000,  divided 
into  stock  of  $50  per  share,  and  that  at  said  time  the  plain- 
tiff was  the  owner  of  $16,500  of  said  capital  and  stock, 
which  he  yet  owns,  and  which  is  of  said  value. 

That  at  the  said  time  for  assessing  said  city  taxes  for 
said  year  1863,  and  before  then,  and  from  thence  hitherto, 
the  whole  of  the  capital  stock,  together  with  all  sur- 
plus accumulations  of  said  banking  association,  was  and 
is  loaned  to  the  government  of  the  United  States;  to-wit: 
invested  in  the  bonds  of  the  United  States,  issued  and  sold 
by  the  government  of  the  United  States,  to  raise  and  bor- 
row money  to  carry  on  the  now  existing  war,  suppress 
rebellion,  etc.,  under  and  by  virtue  of  acts  of  the  Congress 
of  the  United  States,  and  all  of  which  bonds  were  issued 
by  the  United  States  government,  and  sold  in  the  market 
subsequent  to  the  act  of  Congress  of  February  25,  1862, 
authorizing  a  loan  for  war  purposes,  etc. 

That,  by  an  act  of  the  legislature  of  Indiana,  passed  and 
approved  February  14,  1848,  entitled  "An  act  to  reduce 
the  law  incorporating  the  city  of  Madison,  and  the  sev- 
eral acts  amendatory  thereto,  into  one  act,  and  to  amend 
the  same,"  it  is  provided  that,  "  for  the  purpose  of  reve- 
nue, the  common  council  shall  have  power  to  levy  an  ad 
valorem  tax  not  exceeding  one-half  of  one  per  centum  upon 
all  real  estate,  including  improvements,  situated  within 
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the  corporate  limits  of  said  city ;  and  also  a  like  tax  upon 
all  personal  property  belonging  to  the  residents  of  said 
city,  or  that  may  be  in  the  possession  of  the  said  resi- 
dents, including  merchandise,  bank  stock,  insurance  stock, 
railroad  stock,  steamboats,  household  furniture,  horses 
and  carriages,  money  at  interest,  and  all  other  kinds  of 
personal  property,  whether  in  possession  or  in  action." 

That,  by  an  act  entitled  "An  act  to  amend  an  act  en- 
titled 'An  act  to  reduce  the  law  incorporating  the  city 
of  Madison,  and  the  several  acts  amendatory  thereto,  into 
one  act,  and  to  amend  the  same,'  approved  February  14, 
1848,"  (approved  January  15,  1849,)  it  is  further  provided, 
"  That  the  assessor  or  collector,  as  the  case  may  be,  shall 
receive  lists  of  taxable  property  from  the  persons  owning 
the  same,  as  directed  in  the  23d  and  33d  sections  of  the 
act  to  which  this  is  an  amendment,  which  shall  set  forth 
the  real  estate  owned  in  the  city,  by  its  number  or  othej? — ^^"^ 
description,  and  value  thereof;  stocks  or  interest  injwrfrc^  *  ■'  0 
railroads,  steamboats,  insurance  offices,  or  other  stc/k^ jfcb-  \  >\ 

solutely  paid  for,  or  the  amount  paid  thereon;  tlfe  vtilue    t^\Y^    *  N> 
of  goods  and  produce,  not  for  export  or  in  transit,  (tart^*    *         ^  ^ 
or  in  possession  of  any  inhabitant  of  the  city,  an&'the  *>  >&■ 
value  of  all  ordinary  personal   property,   together  \yi£b^ 
money  at  interest ;  as  also  dogs,  bitches,  hogs,  and 
property  named  in  the  act  of  incorporation ;  all  of  which 
shall  be  subject  to  taxation  by  the  order  of  the  common 
council.    And  such  owner  of  such  property,  moneys,  or 
effects,  or  the  agent  thereof,  shall  sign  his  or  her  name  to 
such  list,  and  swear  or  affirm  that  it  is  a  just  and  true  list 
of  all  the  property  which  they  understand  to  be  taxable 
for  city  purposes,  and  that  the  value  put  thereon  by  them 
is  a  fair  and  proper  value,  to  the  best  of  their  knowledge 
and  belief." 

That,  by  the  constitution  of  the  state,  it  is  provided  that 
"the  General  Assembly  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation  for 
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taxation  of  all  property,  both  real  and  personal,  excepting 
Bach  only,  for  municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  as  may  be  specially  ex- 
empted by  law."     (Art.  10,  sec.  1.) 

That,  at  said  time  for  assessing  said  city  taxes  for  said 
year  1863,  the  plaintiff  claimed  that  said  stock,  so  owned 
and  held  by  him  in  said  banking  association,  was  not 
taxable  by  said  city  for  city  purposes,  though  it  was  of 
the  nominal  par  value,  because  the  whole  capital  and 
stock  of  said  association  was  so,  as  aforesaid,  loaned  to  the 
United  States  government,  and  invested  in  said  bonds; 
nevertheless,  said  city  proceeded  to  assess  him  with  a  tax 
thereon  of  eighty-hundredths  per  cent,  as  and  for  so  much 
stock  held  by  him  in  said  "Indiana  Bank;99  and  placed  said 
tax  upon  her  tax  duplicate  assessment  roll  for  said  year,  and 
delivered  said  duplicate  to  her  said  collector,  with  a  pre- 
cept commanding  him  (said  collector)  to  collect  the  said 
tax  by  distress,  and  sale  of  the  property,  goods,  and  chat- 
tels of  the  persons  therein  named,  charged,  and  assessed. 

That  the  plaintiff  has  paid  to  said  city  all  other  taxes 
by  her  assessed  against  him  for  said  year ;  that  said  tax 
on  said  stock  is  illegal  and  void,  under  the  constitution 
and  laws  of  the  United  States,  for  the  reason  aforesaid. 
Yet  the  said  collector  has  levied  upon  his  goods  to  make 
the  same,  and  is  about  to  and  will  proceed  to  sell  the 
same,  unless  restrained  by  injunction  from  this  court,  to 
the  great  and  irreparable  injury  of  plaintiff;  and  inas- 
much as  the  plaintiff  is  without  any  complete  and  ade- 
quate remedy  herein,  except  by  process  of  injunction  of 
this  court,  he  prays  the  court  to  grant  a  temporary  re- 
straining order  herein,  restraining  said  city  and  her  col- 
lector from  sale  of  said  property  levied  on  until  the  final 
hearing  hereof,  and  on  such  final  hearing  to  grant  him  a 
perpetual  injunction  restraining  said  city  and  her  officers 
from  the  collection  of  said  tax,  to  set  aside  said  assess- 
ment and  levy,  and  for  general  relief. 

The  complaint   was  verified  by  the  affidavit  of  the 
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plaintiff.  The  defendants  demurred  to  the  complaint 
upon  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained, and  the  plaintiff  excepted.  Final  judgment  on 
demurrer.    This  presents  the  only  question  in  the  case. 

This  is  not  the  court  of  last  resort  as  to  this  question. 
By  the  constitution  and  laws  of  the  United  States,  the  Su- 
preme Court  thereof  has  jurisdiction  by  writ  of  error  in 
this  case. 

It  is  provided  by  the  statute  under  which  the  Indiana 
Bank  is  organized,  that  the  circulation  thereof  must  be 
based  on  "stocks  or  bonds,"  consisting  of  any  portion  of 
the  public  debt  then  created,  or  thereafter  to  be  created, 
by  the  United  States  or  by  this  state,  and  chargeable  on 
the  treasury,  or  such  other  states  of  the  Union  as  pay  in- 
terest semi-annually,  or  at  any  less  period,  on  their  public 
debt.  1  G.  &  H.  125,  sees  6,  7.  It  was  therefore  con- 
templated by  the  legislature,  when  this  law  was  passed, 
that  banking  associations  organized  thereunder  should 
have  the  right  to  vest  their  capital,  or  some  portion 
thereof,  in  the  stocks  of  the  United  States. 

There  are,  under  our  constitution  and  laws,  two  recog- 
nized modes  of  taxing  the  capital  stock  of  corporations. 
One  is  an  assessment  against  the  corporation  itself,  by 
name,  for  the  whole  amount  of  its  capital  stock,  which 
assessment  the  corporation  pays  and  charges  up  to  the 
stockholders,  or  deducts  from  the  profits  of  the  corpora- 
tion, thus  diminishing  the  dividends;  the  other  is,  the 
stockholders  are  separately  and  severally  listed  by  the  as- 
sessor for  the  amount  of  the  capital  stock  which  they  may 
own  in  a  corporation.  King  v.  The  City  of  Madison,  17  Ind. 
48.  The  latter  is  the  mode  to  be  adopted  in  all  cases 
where  the  statute  law  does  not  direct  otherwise.  Conwell 
v.  The  Town  of  Connersvitte,  15  Ind.  150. 

Under  the  constitutional  provision,  that  "the  General 
Assembly  .  •  •  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property,  both 
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real  and  personal/9  the  actual  value  of  such  stock  must 
in  all  cases  be  the  criterion  for  taxation. 

It  follows  that  a  tax  assessed  on  the  capital  stock  of  a 
corporation  is  a  tax  on  the  property  of  which  such  capital 
is  composed.  In  the  case  at  bar,  the  capital  of  the  bank, 
on  which  the  tax  sought  to  be  enforced  is  assessed,  con- 
sists of  "  the  bonds  of  the  United  States,  issued  and  sold 
by  the  government  of  the  United  States,  to  raise  and  bor- 
row money  to  carry  on  the  now  existing  war,"  etc. 

Marshall,  Ch.  J.,  in  the  case  of  McOulloch  v.  The  State 
of  Maryland  et  at,  4  Wheat.  816,  announced  the  true 
principle  which  must  govern  in  settling  the  difficult  and 
delicate  questions  arising  from  the  apparently  conflict- 
ing powers  of  the  national  and  state  governments  over 
the  subject  of  taxation.  He  says:  "If  we  measure  the 
power  of  taxation  residing  in  a  state  by  the  extent  of 
sovereignty  which  the  people  of  a  single  state  possess, 
and  can  confer  on  its  government,  we  have  an  intelligible 
standard  applicable  to  every  case  to  which  the  power 
may  be  applied.  We  have  a  principle  which  leaves  the 
power  of  taxing  the  people  and  property  of  a  state  un- 
impaired; which  leaves  to  a  state  the  command  of  all  its 
resources;  and  which  places  beyond  its  reach  all  those 
powers  which  are  conferred  by  the  people  of  the  United 
States  on  the  government  of  the  Union,  and  all  those 
means  which  are  given  for  the  purpose  of  carrying  those 
powers  into  execution.  We  have  a  principle  which  is 
safe  for  the  states,  and  safe  for  the  Union.9' 

And  in  view  of  this  principle,  he  concludes  by  saying 
that  "the  court  has  bestowed  on  this  subject,  its  most 
deliberate  consideration.  The  result  is  a  conviction  that 
the  states  have  no  power,  by  taxation  or  otherwise,  to 
retard,  impede,  burden,  or  in  any  manner  control  the  op- 
erations of  the  constitutional  laws  enacted  by  Congress,  to 
carry  into  execution  the  powers  vested  in  the  general  gov- 
ernment This  is,  we  think,  the  unavoidable  consequence 
of  that  supremacy  which  the  constitution  has  declared." 
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The  difficulty  has  been  to  make  a  proper  application- 
of  this  principle  to  the  cases  that  have  grown  out  of  our 
complicated  systems  of  government. 

This  subject  again  came  before  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Weston  and  Others  v. 
The  City  Council  of  Charleston,  2  Peters,  449.  The  main 
question  involved  in  that  case  was  this:  "Is  the  stock 
issued  for  loans  made  to  the  government  of  the  United 
States  liable  to  be  taxed  by  states  and  corporations?" 
Marshall,  Ch.  J.,  in  delivering  the  opinion  of  the  court, 
says  that  "  Congress  has  power  '  to  borrow  money  on  the 
credit  of  the  United  States.9  The  stock  it  issues  is  the 
evidence  of  a  debt  created  by  the  exercise  of  this  power. 
The  tax  in  question  is  a  tax  upon  the  contract  subsisting 
between  the  government  and  the  individual.  It  bears 
directly  upon  that  contract  while  subsisting  and  in  full 
force.  The  power  operates  upon  the  contract  the  instant 
it  is  framed,  and  must  imply  a  right  to  affect  that  con- 
tract." 

Thompson,  J.,  in  a  dissenting  opinion,  says:  "If  the  ob- 
jection to  this  tax  is  to  be  sustained,  it  must  be  on  the 
broad  ground  that  stock  of  the  United  States  is  not  tax- 
able in  any  shape  or  manner  whatever;  that  it  is  not  to 
be  included  in  the  estimate  of  property  subject  to  taxa- 
tion; and  that  I  understand  is  the  extent  to  which  a 
majority  of  this  court  mean  to  carry  the  exemption." 

In  the  case  of  The  Bank  of  Commerce  v.  New  York  City, 
2  Black,  620,  the  question  involved  was,  whether  or  not 
the  stock  of  the  United  State*,  constituting  a  part  or  the 
whole  of  the  capital  stock  of  a  bank  organized  under 
the  banking  laws  of  Neio  York,  is  subject  to  state  taxa- 
tion. The  capital  of  the  bank  being  taxed  under  existing 
laws  in  that  state  upon  valuation,  like  the  property  of 
individual  citizens,  and  not,  as  formerly,  on  the  amount 
of  the  nominal  capital,  without  regard  to  loss  or  deprecia- 
tion, it  was  held  that:  1.  Stock  of  the  United  States  is 
not  subject  to  taxation  under  the  laws  of  a  state.  2.  A 
Vol.  XXHL— 22 
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•state  law  for  that  purpose  is  unconstitutional,  whether  it 
imposes  the  tax  on  United  States  stock  eo  nomine,  or  in- 
cludes it  in  the  aggregate  of  the  tax-payer's  property,  to 
be  valued,  like  the  rest,  at  its  worth. 

In  the  case  of  The  Bank  of  the  Commonwealth  v.  New 
York  City,  2  Wallace  ,  this  question  was  again  con- 
sidered, under  the  act  of  1863  of  the  state  of  New  York7 
by  which  it  is  provided  that  "all  banks,  banking  as- 
sociations, etc.,  shall  be  liable  to  taxation  on  a  valuation 
equal  to  the  amount  of  their  capital  stock  paid  in,  or  secured 
to  be  paid  in,  and  their  surplus  earnings,  etc.,  in  the  man- 
ner now  provided  by  law,"  and  the  court  held  the  rulings 
in  the  former  case  of  The  Bank  of  Commerce  v.  New  York 
City,  supra,  applicable. 

We  think,  in  the  light  of  these  cases,  that  the  Jefferson 
Circuit  Court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

The  judgment  of  the  Circuit  Court  is  reversed;  cause  re- 
manded to  said  court  for  further  proceedings.    Costs  here. 

C.  E.  Walker,  for  appellant. 
Edwin  G.  Leland,  for  appellee. 


Daggy  v.  Ash  and  Others. 

Partition. — In  a  suit  for  partition,  where  the  court  found  on  the  trial  that 
defendant  had  purchased  the  land,  of  which  partition  was  sought,  from  the 
ancestor  of  plaintiffs,  and  had  obtained  a  deoree  for  specific  performance 
of  the  contract,  and  a  conveyance  regularly  made  under  the  decree  of  the 
court,  and  that  the  purchase  money  paid  into  court  had  been  taken  by  the 
administrator  as  assets,  it  was  held  sufficient  to  defeat  the  application  for 
partition. 

APPEAL  from  the  Putnam  Common  Pleas. 
Fbazbr,  J. — Petition    for   partition   by  the   appellees 
against  the  appellant,  alleging  that  the  appellees  were 
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seized  of  four-fifths  and  the  appellant  one-fifth  of  the 
lands  in  question.  The  only  parts  of  the  answer  neces- 
sary to  be  stated  are:  1.  General  denial.  2.  That 
the  appellant's  grantor  had  purchased  the  entire  lands 
of  the  ancestor  of  the  appellees,  from  whom  they  claim 
to  derive  title  by  descent,  and  had  afterward,  by  suit 
in  chancery,  in  the  Putnam  Circuit  Court,  regularly  ob- 
tained a  decree  against  the  ancestor  for  the  specific 
performance  of  the  contract,  etc.,  and  had  procured  a 
conveyance  by  a  commissioner  in  pursuance  of  the  decree ; 
that  the  purchase  money,  which  had  in  that  case  been  paid 
into  court,  was,  after  the  decease  of  the  ancestor  of  the 
appellees,  with  their  knowledge  and  concurrence,  received 
by  the  administrator,  and  used  as  assets.  An  issue  was 
made  upon  the  second  paragraph  by  a  general  denial 
thereof.  A  jury  was  waived,  and  the  issues  tried  by  the 
judge,  who  found  the  facts  specially  and  substantially  as 
they  were  alleged  in  the  second  paragraph  of  the  answer, 
except  that  the  money  was  taken  and  used  by  the  admin- 
istrator as  assets,  the  appellees  having  no  knowledge  of 
the .  application  thereof.  On  this  finding,  judgment  was 
rendered  for  the  appellees  over  the  appellant's  objection. 

Without  the  advantage  of  any  argument  on  behalf  of 
the  appellees,  we  are  entirely  at  a  loss  to  discover  how  the 
judgment  of  the  court  below  can  be  sustained.  The  de- 
cree of  the  Putnam  Circuit  Court,  in  1849,  for  specific 
performance,  at  once  settled  the  question  that  the  equitable 
title  to  the  lands  was  in  the  grantor  of  the  appellant.  It 
passed  to  the  appellant  by  the  conveyance  to  him,  and  this, 
under  our  practice,  would  enable  him  to  defeat  any  appli- 
cation for  partition  brought  against  him  by  the  heirs  of 
the  party  against  whom  the  decree  was  rendered.  We 
can  not  perceive  how  the  fact  that  the  plaintiffs  below  had 
no  knowledge  of  the  application  of  the  purchase  money 
can  affect  the  case.  If  the  decree  was  valid,  it  was  not 
only  the  right,  but  the  duty  of  the  administrator  to  take 
the  money  as  assets;  and  whether  he  did  so  or  not,  with 
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or  without  the  knowledge  and  consent  of  the  heirs  at  law, 
it  could  in  no  manner  abridge  or  enlarge  the  rights  which 
had  become  settled  by  the  decree.  If  the  decree  bound 
their  ancestor  in  his  lifetime,  it  also  bound  his  heirs  after 
his  death. 

Judgment  reversed,  with  costs;  cause  remanded,  with 
instructions  to  the  court  below  to  set  aside  all  proceedings 
subsequent  to  the  finding,  and  to  render  final  judgment 
thereon  for  the  appellant. 

Williamson  ft  Daggy,  for  appellant. 
Eckles  ft  Scott,  for  appellee. 


The  Indianapolis  and  Cincinnati  Railroad  Company  v. 

Adkins. 

• 

Railroad  Companies — Fences — Pleading. — Suit  against  the  railroad  com- 
pany under  the  statute  to  recover  the  value  of  stock  killed  by  a  locomo- 
tive on  the  track  of  the  railroad.  The  paragraphs  of  the  complaint  con- 
tain the  averment  "  that  at  the  place  and  time  said  animal  was  killed  by 
the  defendant's  locomotive  and  cars,  the  same  was  not  securely  fenced 
as  required  by  law,"  etc. 

Held,  that  the  averment  was  sufficient  that  the  road  was  not  securely  fenced 
where  the  animals  went  upon  the  track  and  were  killed.    Page  841. 

Railroad  Companies — Fences. — If  bars  are  erected  in  the  line  of  a  rail- 
road fence,  at  the  instance  and  for  the  accommodation  of  the  owner  of 
land,  the  responsibility  of  keeping  them  up  devolves  on  him ;  and  if  he 
neglects  to  do  so,  and  his  stock  passes  through  the  bar-way  upon  the  line 
of  railroad  and  is  killed,  he  can  not  recover  therefor  against  the  company. 
And  if,  in  Buch  case,  the  animals  of  a  third  person  should  trespass  on  the 
lands  and  inclosure  of  such  owner,  and  pass  through  the  bars  so  erected 
upon  the  track  of  the  railroad,  and  be  killed  by  the  train,  the  owner  of 
such  animals  could  not  recover.    Page  844. 

APPEAL  from  the  Decatur  Common  Pleas. 
Elliott,  J. — Adkins,  the   appellee,   sued  the  railroad 
company,  under  the  statute,  to  recover  the  value  of  a  mare 


NOVEMBER  TERM,  1864  341 

The  Indianapolis  and  Cincinnati  Railroad  Company  v.  Adkins. 

and  mule-colt,  alleged  to  have  been  killed  by  a  locomo- 
tive and  train  running  on  the  track  of  said  railroad. 

The  complaint  contained  four  paragraphs,  but  demur- 
rers were  sustained  to  the  first  and  second,  and  no  question 
is  raised  on  them  in  this  court.  To  the  third  and  fourth 
paragraphs  of  the  complaint  demurrers  were  overruled, 
to  which  the  defendant  excepted.  Answer  by  general 
denial.  Trial  by  jury,  who  found  for  the  plaintiff.  Mo- 
tion for  new  trial  overruled,  and  judgment  on  the  verdict 
of  the  jury.    The  defendant  appeals. 

The  first  error  assigned  is  the  ruling  of  the  court  below 
in  overruling  the  demurrers  to  the  third  and  fourth  para- 
graphs of  the  complaint.  It  is  urged  that  the  complaint 
is  defective  in  not  sufficiently  averring  that  the  railroad 
was  not  securely  fenced  at  the  place  where  the  animals 
killed  entered  upon  the  track.  The  third  paragraph 
alleges  the  killing  of  a  mare,  and  the  fourth  the  killing 
of  a  mule-colt;  each  paragraph  contains  the  averment 
"that  at  the  place  and  time  where  said"  animal  "was 
killed  by  the  defendant's  locomotive  and  cars,  the  same 
was  not  securely  fenced  as  required  by  law,"  etc.  We 
think  this  averment  is  sufficient.  We  can  not  presume 
that  the  animals,  after  going  on  the  track,  had  traveled 
along  it  for  any  very  considerable  distance  before  they 
were  killed,  in  the  absence  of  an  averment  of  that  fact. 
The  reasonable  inference  to  be  drawn  from  the  averment, 
we  think,  is  that  the  road  was  not  securely  fenced  at  the 
place  where  the  animals  went  upon  the  track,  and  were 
there  killed.  If  the  fact  was  otherwise,  it  could  be  shown 
on  the  trial,  and  no  prejudice  could  result  to  the  defendant. 

Another  question  presented,  arises  from  the  refusal  of 
the  court  to  give  to  the  jury  certain  instructions  asked  by 
the  defendant.  The  evidence  is  in  the  record,  and  presents 
the  facts  of  the  case  as  follows :  The  mare  and  colt  were 
killed  on  the  track  where  it  passes  through  the  lands  of 
Whitlow.  Adkins,  the  plaintiff  below,  lives  north  of  Whit' 
low,  and  between  his  lands  and  that  of  Whitlow  is  a  forty- 
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acre  tract,  belonging  to  the  heirs  of  Hudson,  which  was 
not  in  cultivation.  There  was  no  fence  between  the  land 
of  Adkins  and  the  Hudson  tract,  and  the  latter  had  been 
pastured  by  Adlcins.  The  fence  between  Whitlow's  and 
the  Hudson  land  was  old  and  decayed,  so  that  animals 
could  readily  step  over  it.  The  mare  and  colt  were  in 
pasture  on  Adkins'  land,  and  passed  thence  across  the 
Hudson  tract  on  to  the  land  of  Whitlow,  and  then  through 
a  bar-way  on  to  the  railroad  track,  where  they  were  killed. 
The  railroad  track  was  fenced  through  Whitloio's  land; 
the  bars  were  in  the  line  of  the  fence,  and  were  down  so 
that  the  mare  and  colt  could  and  did  step  over  them,  and 
go  upon  the  line  of  the  road.  The  evidence  further  shows 
that  the  bars  were  frequently  down,  and  had  perhaps  been 
down  for  a  month  or  more  before  the  mare  and  colt  were 
killed.  The  railroad  fence  was  of  boards  the  usual 
hight,  and  the  top  board  (there  being  five  in  number) 
in  places  was  off,  but  not  immediately  at  the  bars  on 
either  side.  The  bars  were  erected  in  the  line  of  the 
railroad  fence,  at  the  request  and  for  the  accommoda- 
tion of  John  Whitlow,  the  owner  of  the  land.  Pleasant 
Whitlow  testified  that  a  day  or  two  before  the  animals 
were  killed,  he  told  Adkins  that  if  he  did  not  fix  up 
the  bars,  his  stock  would  get  killed.  At  the  proper  time, 
the  appellant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: 

"No.  1.  Temporary  bars  erected  in  the  line  of  the  rail- 
road fence  for  the  convenience  of  the  owner  of  the  land, 
and  at  his  request,  places  the  responsibility  of  maintain- 
ing the  bars  in  their  places  (if  provided  by  the  company) 
upon  the  owner  and  occupant  of  the  realty;  and  if  cattle 
pass  on  the  track  at  such  bars,  the  company  would- not  be 
liable  to  the  owner  or  occupant  for  the  killing  of  such 
animals. 

"  No.  2.  If  the  plaintiff's  stock  passed  through  bars 
erected  in  the  line  of  the  railroad  fence  at  the  instance  and 
request  of  the  owner,  the  same  being  within  his  inclosure, 
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without  right,  such  plaintiff  can  not  recover  for  such 
stock." 

The  instructions  asked  seem  to  be  applicable  to  the 
facts  of  the  case.  Were  they  correctly  refused  ?  The  in- 
structions, as  we  understand  them,  taken  together,  assert, 
as  a  rule  of  law,  that  if  bars  are  erected  in  a  line  of  a  rail- 
road fence,  at  the'  instance  and  for  the  accommodation  of 
the  owner  of  the  land,  the  responsibility  of  keeping  them 
up  devolves  on  him,  and  if  he  neglect  to  do  so,  and  his 
stock  passes  thrfcugh  the  bar- way  on  to  the  line  of  the  rail- 
road, and  is  killed,  he  can  not  recover  therefor  against  the 
railroad  company.  And  that  if,  in  such  case,  the  animals 
of  a  third  person  should  trespass  on  the  lands  and  inclosure 
of  such  owner,  and  pass  through  the  bars  so  erected  for 
his  use  and  accommodation,  on  to  the  railroad  track,  and 
be  killed  by  the  train,  the  owner  of  such  cattle  could  not 
recover. 

The  first  question  presented  is,  upon  whom  devolved  the 
duty  of  keeping  up  the  bars ;  whether  upon  the  railroad 
company,  or  on  the  owner  of  the  land,  for  whose  use  and 
accommodation  they  were  erected?  The  instructions  do 
not  assume  that  there  was  an  express  agreement  that  the 
owner  of  the  land  should  maintain  or  keep  up  the  bars, 
but  claims  that,  if  they  were  erected  at  his  request  and  for 
his  accommodation,  it  was  his  duty  to  keep  them  in  their 
places.  The  statute  makes  the  railroad  company  liable  for 
all  stock  killed  by  its  trains,  without  regard  to  the  question 
of  negligence,  unless  the  road  is  securely  fenced.  Rail- 
roads very  frequently  pass  through  and  divide  the  lands 
of  the  proprietors  in  such  a  manner  as  to  create  a  positive 
necessity  that  they  should  have  ways  by  which  to  pass  and 
repass  from  one  side  of  the  railroad  to  the  other,  or  be 
subject  to  unreasonable  inconvenience  and  hardship.  The 
statute  does  not  require  the  railroad  company  to  grant  or 
construct  such  ways,  and  if,  when  they  are  so  granted  or 
provided  by  the  railroad  company,  at  the  request  and  for 
the  use  of  the  owners  of  the  land,  it  is  the  duty  of  the 
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company  to  maintain  them,  and  constantly  watch  and 
guard  them  to  keep  them  shut,  it  would  impose  on  the 
company  an  unjust  and  unreasonable  burden.  In  such 
cases,  it  seems  to  us  that  an  implied  obligation  rests  upon 
the  person,  for  whose  use  and  benefit  such  private  ways 
are  provided,  to  maintain  and  keep  them  closed ;  and  if,  by 
a  neglect  of  that  duty,  such  private  way  is  left  open,  by 
reason  of  which  the  stock  of  such  owner  of  the  land  passes 
upon  the  road,  and  is  injured  or  killed,  without  negligence 
of  those  having  charge  of  the  train,  the  company  would  be 
exonerated  from  liability.  Indianapolis,  Pittsburg,  etc. 
Railroad  Company  v.  Shimer,  17  Ind.  295. 

Under  this  view  of  the  law,  if  the  mare  and  colt,  in  this 
case,  had  been  the  property  of  John  Whitlow,  the  owner  of 
the  land,  he  could  not  maintain  the  action ;  and  the  re- 
maining question  is,  Does  Adkins,  the  plaintiff,  occupy  any 
better  position  ?  He  negligently  permitted  the  mare  and 
colt  to  stray  from  his  own  land,  and  trespass  on  the 
inclosed  lands  of  Whitlow,  with  the  knowledge  that  the 
bars  were  erected  as  a  private  way  for  the  accommodation 
of  Whitlow,  and  that  they  were  down,  and  his  stock  liable 
thereby  to  pass  to  and  upon  the  railroad  track. 

If  it  was  proper  that  Whitlow  should  have  the'  bars 
erected  for  his  private  use  and  convenience,  and  the  obliga- 
tion was  thereby  imposed  on  him  to  keep  them  up,  then 
we  are  at  a  loss  to  conceive  upon  what  principle  the  com- 
pany should  be  made  responsible  for  the  stock  of  others 
who  might  permit  it  to  trespass  on  Whitlowys  enclosure. 
To  hold  the  company  liable,  under  such  circumstances, 
would  in  effect  render  it  responsible,  by  the  grant  of  a  just 
and  reasonable  privilege  to  Whitlow,  for  the  failure  of  the 
latter  to  maintain  such  fences  around  his  premises  as  to 
prevent  the  stock  of  other  persons  from  trespassing  upon 
him.  The  statute  was  certainly  intended  more  as  a  pro- 
tection to  the  proprietors  of  the  land  immediately  along 
the  line  of  the  railroad  than  to  those  living  at  a  distance 
therefrom,  and  therefore  less  liable  to  such  injuries;  and  if 
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we  bo  construe  the  statute  as  to  place  the  latter  in  a  better 
condition  than  the  former,  in  cases  like  this,  we  in  effect 
justify  trespass,  and  offer  a  premium  to  negligence.  The 
view  here  taken,  we  think,  is  sustained  by  the  case  of 
Brooks  v.  The  New  York  and  Erie  Railroad  Company,  13 
Barbour,  8.  C.  Rep.  594.  See  also,  Redfield  on  Railways, 
sec.  167. 

We  think  the  instructions  asked  should  have  been  given, 
and  for  that  reason  a  new  trial  should  have  been  granted. 

Judgment  reversed  with  costs,  and  cause  remanded 
for  anew  trial. 

Thomas  A.  Hendricks.  Oscar  JB.  Hord9  and  Cortez  Ewingy 
for  appellant. 
John  S.  Scobey,  for  appellee. 

Counsel  for  appellant:  The  instructions  asked  by  appellant,  which  are 
copied  in  the  opinion,  should  have  been  given.  The  President,  etc.  v.  Smithy 
16  Ind.  102;  Talmadge  v.  The  Rensselaer,  etc.  Railroad  Company,  IS  Barb.  498 ; 
The  Indianapolis,  etc.  Railroad  Company  v.  Shimer,  17  Ind.  295 ;  Duffey  v.  The 
New  York,  etc.  Railroad  Company,  2  Hilt  496;  Brooks  v.  The  New  York,  etc. 
Company,  13  Barb.  594;  HaUoran  v.  The  New  York,  etc.  Company,  2  E.  D. 
Smith,  257. 

Counsel  for  appellee,  contra :  The  railroad  company  can  not  excuse  itself 
from  liability  by  making  contracts  with  land  owners  for  the  making  and 
keeping  in  repair  of  fences.  New  Albany  and  Salem  Railroad  Company  v.  Til- 
ton,  12  Ind.  3;  Same  v.  Maiden,  12  Ind.  10;  Same  v.  Pace,  18  Ind.  411;  The 
Indiana  and  Cincinnati  Railroad  Company  v.  Townsend,  10  Ind.  88. 


The  Indianapolis  and  Cincinnati  Railroad  Compant  v. 

Adkins. 

APPEAL  from  the  Decatur  Common  Pleas. 

Elliott,  J. — Adkins  sued  the  railroad  company,  under 
the  statute,  to  recover  the  value  of  a  horse  and  colt,  killed 
by  the  locomotive  and  train  of  the  company  where  the 
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road  passes  through  the  land  of  John  Whitlow.  Answer 
in  denial;  trial  by  jury;  verdict  for  the  plaintiff;  motion 
for  new  trial  by  defendant  overruled;  and  judgment  on 
the  verdict  of  the  jury. 

The  animals  for  which  this  suit  is  brought  were  killed 
at  the  same  time  as  those  in  the  case  of  the  same  Railroad 
Company  v.  Bobert  Adkiris,  decided  at  the  present  term  of 
this  court;  and  the  same  questions  precisely  arise  in  this 
case  on  the  pleadings,  evidence,  and  instructions  asked  and 
refused  by  the  court,  and  motion  for  new  trial,  as  in  that 
case.  This  case  is  therefore  reversed  for  the  same  reasons 
given  in  that. 

Judgment  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

Thomas  A.  Hendricks,  Oscar  B.  Hord,  and  Cortez  JEwing, 
for  appellant. 
John  S.  Scobey,  for  appellee. 


Norvell  and  Others  v.  Hittle. 

Promissory  Note — Indorser — Action  Where  Commenced. — Suit  was  brought 
in  Wayne  county  against  the  makers  and  indorsers  of  a  promissory  note, 
payable  in  bank.  Answer  by  the  makers  to  the  jurisdiction  of  the  court, 
"  that  ever  since  the  date  of  the  note  all  the  makers  thereof  were  citixens 
of  and  had  resided  in  Ruth  county,  and  had  never  resided  in  Wayne  county, 
and  that  the  payee  of  the  note  indorsed  the  same  to  the  plaintiff  after  its 
maturity  and  protest,  and  only  for  the  purpose  of  haying  suit  brought 
upon  it  in  Wayne  county/1  etc.    Demurrer  to  the  answer  sustained. 

Htld,  that  the  ruling  of  the  court  in  sustaining  the  demurrer  was  right. 

Held,  also,  that  if  the  indorsee  demanded  payment  of  the  note  within  a 
a  reasonable  time  after  the  indorsement  was  made,  and  gave  notice  to  his 
indorser  of  the  non-payment,  or  if  the  indorser  waived  such  demand  and 
notice,  then  the  latter  would  be  immediately  liable,  and  might  be  sued 
jointly  with  the  makers,  and  the  suit  in  either  case  might  be  brought  in 
the  county  where  the  indorser  resided. 
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APPEAL  from  the  Wayne  Common  Pleas. 

Frazer,  J. — Hiitle  sued  B.  F.  Norvcll,  J".  W.  Norvett,  and 
Moffitt,  the  makers,  and  Yeo,  the  indorser,  in  the  Court  of 
Common  Pleas,  of  Wayne  county,  upon  a  note  payable  at 
the  RushviUe  branch  of  the  bank  of  the  state.  The  com- 
plaint is  in  the  usual  form,  as  upon  a  note  indorsed  in 
blank,  and  shows  that  the  note  was  at  maturity  protested 
for  non-payment.  J.  W.  Norvcll  was  not  served  with 
process.  B.  F.  Norvell  and  Moffitt  answered  to  the  juris- 
diction of  the  court,  that  ever  since  the  date  of  the  note  all 
the  makers  thereof  were  citizens  of  and  resided  in  Bush 
county,  and  never  had  resided  in  Wayne  county ;  that  Yeo 
indorsed  the  note  to  the  plaintiff  after  its  maturity  and 
protest,  and  only  for  the  purpose  of  having  suit  brought 
upon  it  in  Wayne  county ;  that  Yeo  is  liable  only  as  an  ordi- 
nary indorser,  and  not  immediately  liable  to  judgment  and  exe- 
cution. This  answer  was  sworn  to.  Yeo  made  default,  and 
a  demurrer  was  sustained  to  the  answer,  and  an  assignment 
of  error  upon  that  ruling  presents  the  only  question  in  the 
record. 

Dilatory  defeuses  are  not  favored,  and  consequently  £reat 
certainty  is  required  in  pleading  them.  So  much  of  the 
answer  as  we  have  stated  in  italics  does  not  allege  any 
facts,  but  merely  conclusions  of  law,  which  the  pleader 
has  deduced  from  facts  probably  not  in  the  record ;  for  the 
facts  alleged  do  not  justify  those  conclusions.  If  Bittle 
demanded  payment  of  the  note  within  a  reasonable  time 
after  the  indorsement  was  made,  and  gave  notice  to  Yeo 
of  the  non-payment,  or  if  Yeo  waived  such  demand  and 
notice,  then  the  latter  would  be  immediately  liable,  and 
might  be  sued 'jointly  with  the  makers.  1  G.  &  H.  451, 
sec.  16 ;  2  G.  &  H.  50,  sec.  20 ;  Edwards  on  Bills,  261.  And 
the  suit  might  in  either  case  be  brought  in  Wayne  county, 
where  Yeo  resided.  2  G.  &  H.  58,  sec.  33.  There  is 
nothing  in  the  answer  to  exclude  the  conclusion  of  such 
demand  and  notice,  or  of  the  waiver  thereof  by  Yeo,  and 
we  are  of  opinion,  therefore,  that   the  demurrer  was 
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road  passes  through  the  land  of  Jofo 
in  denial;  trial  by  jury;  verdict  for 
for  new  trial  by  defendant  overrule*! 
the  verdict  of  the  jury. 

The  animals  for  which  this  suit  is 
at  the  same  time  as  those  in  the  case 
Company  v.  Robert  Adkins,  decided  » 
this  court;  and  the  same  questions 
case  on  the  pleadings,  evidence,  and 
refused  by  the  court,  and  motion  i 
case.    This  case  is  therefore  revei> 
given  iu  that. 

Judgmeut  reversed,  with  costs, 
for  a  new  trial. 

Thomas  A.  Hendricks,  Oscar  B. 
for  appellant. 
John  S.  Scobey,  for  appellee. 
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correctly  sustained.    Bea  v.  Hayden,3  Mass.  24;  Lawrence 
v.  Smith,  5  Mass.  362. 

The  question  argued  by  counsel  is,  whether  the  makers 
shall  be  heard  to  show  the  non-liability  of  the  indorser  to 
oust  the  jurisdiction  when  he  waives  it,  or  rather  confesses 
it  by  his  default.  We  do  not  determine  that  question, 
because,  as  has  been  seen,  we  do  not  deem  the  answer 
sufficient  to  present  it. 

Judgment  affirmed,  with  one  per  cent,  damages  and 
costs. 

L.  Sexton  and  J".  P.  Siddall,  for  appellant. 
George  Holland,  J.  F.  Kibby,  and  John  C.  Whitridge,  for 
appellee. 


The  Floyd  County  Agricultural  and  Mechanical  Asso- 
ciation v.  Tompkins  and  Others. 

Record. — After  an  appearance,  the  judgment  being  rendered  for  want  of  an 
answer,  the  process  by  which  the  defendant  was  brought  into  oourt  forms 
no  part  of  the  record.    Page  852. 

Proceedings  for  Review. — The  party  for  whom  an  attorney  has  appeared 
without  authority  can  not  obtain  relief  in  proceedings  for  review.  Page 
852. 

Appearance  bt  Attorney  without  Authority — Remedy. — It  may  be  on  a 
proper  application,  showing  that  a  judgment  had  been  rendered  for  the  want 
of  an  answer,  on  an  appearance  by  an  attorney  without  authority  and 
without  notice  to  defendant,  the  court  would  allow  an  issue  to  be  formed, 
and  the  merits  of  the  case  tried;  but  the  court,  in  order  to  protect  the 
defendant  from  the  act  of  the  attorney,  and  at  the  same  time  to  save 
the  plaintiff  harmless,  will  let  the  judgment  stand,  but  stay  all  proceed- 
ings, and  let  the  defendant  in  to  plead,  if  he  has  any  defense.    Page  852. 

APPEAL  from  the  Floyd  Circuit  Court. 

Gregory,  J. — The  appellants,  by  Samuel  H.  Owen,  a  re- 
ceiver appointed  by  the  Court  of  Common  Pleas  of  Floyd 
county,  filed  a  complaint  against  the  appellees  for  a  re- 
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view  of  the  proceedings  and  judgment  of  the  Floyd  Cir- 
cuit Court,  wherein  the  defendants  were  plaintiffs  and  said 
association  was  defendant. 

The  complaint  avers  that,  on  the  24th  of  April,  1861,  the 
defendants  filed  a  complaint  in  said  court  against  the  ap- 
pellant, and  on  the  25th  (the  next  day)  a  judgment  was 
rendered,  on  the  complaint,  against  said  association,  and 
in  favor  of  the  defendants,  for  $1,150  and  costs ;  that  no 
process  was  served  upon  the  association,  nor  had  said  as- 
sociation any  knowledge  or  notice  whatever  of  the  pend- 
ency thereof;  that  Alexander  Dowling,  Esq.,  who  entered 
an  appearance  for  the  association,  and  suffered  judgment 
to  be  rendered  against  it  for  want  of  a  plea,  had  no  au- 
thority so  to  do,  except  a  writing  given  him  by  Thomas 
H.  Collins,  one  of  the  plaintiffs  in  the  suit,  who  therein 
styled  himself  president  of  said  association,  and  author- 
ized Doioling  to  appear  for  said  association  in  said  suit, 
and  confess  a  judgment  for  the  amount  of  a  note  filed  with 
the  complaint;  but  Collins  had  no  authority  from  said 
association  to  authorize  such  appearance  or  confess  such 
judgment,  nor  was  there  any  proof  made  of  such  written 
authority;  nor  was  there  any  affidavit  made  or  filed  by 
said  association,  or  any  person  on  its  behalf,  that  the  debt 
for  which  said  judgment  was  rendered  was  just  and 
owing,  and  that  such  confession  was  not  made  for  the 
purpose  of  defrauding  its  creditors;  but  such  judgment 
was  suffered  to  be  taken  by  default  to  avoid  the  necessity 
of  proof  of  such  authority  and  of  such  affidavit ;  that  the 
written  authority  given  by  said  Collins  to  said  Doioling,  to 
enter  said  appearance,  was  filed  by  said  Dowling  with  the 
papers  in  said  suit,  but  can  not  now  be  found ;  that  after 
said  judgment  had  been  rendered,  the  said  defendants  sued 
out  an  execution  on  said  judgment,  and  on  the  24th  of 
November,  1861,  said  execution  was  returned  by  the  sheriff 
of  said  county,  no  property  found,  etc. 

That  afterward,  on,  etc.,  the  said  defendants  filed  in 
the  Court  of  Common  Pleas  of  said  county  their  com- 
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plaint  to  obtain  proceedings  supplementary  to  execution 
against  said  association  and  John  B.  Winstandly,  who  was 
treasurer  thereof,  and,  as  such  treasurer,  had  some  money 
in  his  hands  belonging  thereto ;  said  defendants  filed  in 
said  Court  of  Common  Pleas,  with  the  complaint  last 
mentioned,  the  original  files  pertaining  to  said  suit  in 
said  Circuit  Court,  consisting  of  the  complaint,  the  writ- 
ten authority  given  to  Doicling  by  Collins  to  enter  an  ap- 
pearance for  said  association,  and  the  execution  which  was 
issued  on  said  judgment ;  since  that  time  said  files  have  not 
been  in  the  custody  of  the  clerk  of  said  Circuit  Court,  and 
that  therefore  a  complete  record  thereof  can  not  be  made ; 
that  since  said  files  were  so  taken  from  the  records  of  said 
Circuit  Court  and  placed  on  file  in  said  Court  of  Common 
Pleas,  by  the  defendants,  in  their  proceeding  supplemental 
to  execution,  said  written  authority,  given  to  Dowling 
by  Coffins,  has  been,  by  some  person  unknown  to  the 
plaintiff  abstracted  or  lost,  and  a  copy  thereof  can  not  be 
furnished;  that  it  was  substantially  a  power  of  attor- 
ney, authorizing  Dowling  to  appear  and  confess  a  judg- 
ment in  said  suit  for  the  amount  of  the  note  filed  with 
said  complaint,  and  was  signed,  "Thomas  H.  Collins, 
President  Floyd  County  Agricultural  and  Mechanical  As- 
sociation." Copies  of  said  complaint,  docket  entry,  and 
execution  are  filed  and  made  parts  of  the  complaint  in 
the  case  in  judgment.  It  is  further  averred  that  at 
the  time  of  the  rendition  of  said  judgment,  the  associa- 
tion was  and  has  ever  since  been  insolvent,  and  with- 
out property  or  assets  sufficient  to  pay  all  its  credit- 
ors ;  and  by  said  unjustifiable  proceeding,  if  said  judgment 
and  execution  shall  not  be  set  aside,  the  said  defend- 
ants will  obtain  undue  advantage  over  the  other  cred- 
itors of  said  association,  inasmuch  as  by  proceedings 
supplementary  to  execution  they  may  have  obtained  a  lien 
on  the  property  of  said  association,  which  will  prevent  an 
equitable  distribution  thereof.    Prayer,  that  the  record  of 
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said  judgment  be  corrected  and  perfected,  by  placing  on 
file  a  copy  of  said  power  of  attorney  to  said  Dowling  for 
a  review  of  the  judgment  and  execution ;  that  the  same 
may  be  reversed,  annulled,  and  set  aside  for  the  manifest 
errors  of  law  in  the  proceedings  therein  before  stated ;  and 
for  general  relief. 

The  docket  entry  filed  with  the  complaint  shows  that 
the  appellant  appeared  to  the  action  by  Alexander  Dowling, 
her  attorney ;  and,  on  motion  of  the  appellee,  a  rule  was 
entered  against  the  defendant  to  answer  on  or  before  the 
next  calling  of  the  cause;  and  that,  the  defendant  failing 
to  answer,  the  case  was  set  down  for  trial  upon  the  com- 
plaint, exhibits,  and  proofs  adduced ;  and  that,  upon  con- 
sideration, the  court  found  that  there  was  due  the  plain- 
tiffs from  said  defendant  the  sum  for  which  the  judgment 
was  rendered.  A  demurrer  was  sustained  to  this  com- 
plaint in  the  court  below,  and  this  appeal  is  prosecuted  to 
reverse  the  judgment  rendered  on  the  demurrer. 

The  statute  in  relation  to  proceedings  to  review  judg- 
ments provides,  that  "the  complaint  may  be  filed  for  any 
error  of  law  appearing  in  the  proceedings  and  judgment, 
or  for  material  new  matter  discovered  since  the  rendition 
thereof,  or  for  both  causes,  without  leave  of  court."  2  G. 
&  H.  280,  sec.  587. 

It  seems  to  us  clear  that  there  is  no  error  of  law  ap- 
pearing in  the  proceedings  and  judgment  sought  to  be 
reviewed. 

It  is  insisted  that  as  Collins  was  one  of  the  plaintiffs,  he 
could  not,  in  his  capacity  as  president  of  the  corporation 
sued,  give  a  power  of  attorney  to  enter  an  appearance  to 
the  action.  That  may  be  admitted  for  the  sake  of  the  ar- 
gument, and  yet  it  does  not  follow  that  there  is  any  error 
appearing  in  the  proceedings  and  judgment.  Collins,  as  the 
chief  officer  of  the  corporation,  was  the  proper  person  to 
sign  the  power  of  attorney ;  if  he,  however,  acted  without 
authority,  this  is  not  the  appropriate  remedy.    The  power 


852  SUPREME  COURT  OP  INDIANA. 

Floyd  Co.  Agricult'l  and  Mech'l  Association  v.  Tompkins  and  Others. 

* _ 

of  attorney  was  regular  on  its  face;  it  plainly  authorized 
an  appearance  to  be  entered ;  and  the  fact  that  it  further 
authorized  Dowling  to  confess  judgment,  did  not  in  any 
way  abridge  his  power  to  enter  the  appearance. 

But  after  an  appearance,  the  judgment  being  rendered 
for  want  of  an  answer,  the  process  by  which  the  defend- 
ant was  brought  into  court  forms  no  part  of  the  record. 
2  G.  A  H.  278,  sec.  559. 

It  is  claimed  that  it  was  the  duty  of  the  court  below  to 
relieve  the  party  for  whom  the  attorney  appeared  with- 
out authority,  under  the  provisions  of  section  775,  (2  Gk  & 
H.  828,)  at  any  time  before  payment  of  the  judgment;  but 
clearly  the  remedy  under  this  last  section,  if  the  party  is 
entitled  to  it,  can  not  be  obtained  in  a  proceeding  for 
review.  It  may  be,  on  a  proper  application,  showing 
that  a  judgment  had  been  rendered  by  default,  or  for  the 
want  of  an  answer  on  an  appearance  by  an  attorney 
without  authority,  and  without  notice  to  defendant,  even 
after  judgment,  the  court  would  allow  an  issue  to  be 
formed,  and  the  merits  of  the  case  tried ;  but  the  court, 
in  order  to  protect  the  plaintiff  from  suffering  by  the  act 
of  the  attorney,  and  at  the  same  time  to  save  the  defend- 
ant from  injury,  will  let  the  judgment  stand,  but  stay 
all  proceedings,  and  let  in  the  defendant  to  plead  if  he 
has  any  defense.  Danton  and  Others  v.  Noyes,  6  Johns. 
N.  Y.  296;  Ellsworth  v.  Campbell,  81  Barb.  134;  Pierson  v. 
Holmany  5  Blackf.  482. 

But  it  is  insisted  that  this  complaint,  although  not  good 
in  review,  ought  to  be  sustained  as  a  bill  in  chancery  to 
set  aside  the  judgment  for  fraud. 

There  is  no  allegation  that  the  debt  for  which  the  judg- 
ment  was  rendered  was  not  due,  and  owing  from  the 
defendant  to  the  plaintiff  therein  at  the  time  of  its  rendi- 
tion. 

There  can  be  no  ground  for  setting  aside  the  judgment 
as  against  the  appellant. 

The   question   of  priority  of  liens   between   creditors 


NOVEMBER  TERM,  1864.  853 


I 


The  New  Albany,  Lanesville,  and  Corydon  Plank-road  Co.  t>.  Smith. 


might  present  a  very  different  question,  but  that  is  not 
now  before  us,  and  we  decide  nothing  about  it. 

Judgment  affirmed,  with  costs. 
Thomas  L.  Smith  and  M.  C.  Kerr,  for  appellants. 
John  H.  Stotsenberg,   Thomas  M.  Brown,  and  John  S. 
Davis,  for  appellees. 


The  New  Albany,  Lanesville,  and  Corydon  Plank-road 

Company  v.  Smith. 

Corporate  Bonds — Negotiability. — Bonds  issued  under  section  22  of  the 
plank-road  act,  (1  G.  &  H.  479,)  made  payable  to  bearer,  are  negotiable. 

APPEAL  from  the  Floyd  Common  Pleas. 

Ray,  Ch.  J. — This  was  an  action  brought  by  Smith 
against  the  New  Albany,  Lanesville,  and  Corydon  Plank- 
road  Company,  upon  certain  bonds  issued  by  her,  payable 
to  William  S.  Culberton,  trustee,  or  bearer,  at  the  office  of 
said  company  in  New  Albany,  and  secured  by  mortgage. 
The  company  answered  by  general  denial,  and  by  special 
pleas.  To  the  third,  fourth,  and  fifth  pleas  demurrers 
were  filed  and  sustained,  to  which  rulings  the  defendant 
excepted,  and  assigns  the  same. in  this  court  as  error. 
The  third  and  fourth  paragraphs  answer,  as  to  one-half 
of  the  amount  of  each  bond,  that,  as  to  so  much,  the  same 
was  given  in  consideration  of  the  surrender  by  the  stock- 
holder, to  whom  it  was  originally  issued,  of  the  stock  of 
said  company,  and  therefore  to  that  extent  the  bonds  were 
illegal.  The  fifth  paragraph  is  a  plea  of  want  of  consid- 
eration. It  is  not  averred  in  either  of  the  paragraphs  of 
the  answer  that  the  plaintiff  had  notice  of  any  illegality 
or  want  of  consideration  in  the  original  sale  of  the  bonds 
by  the  company.  They  were  issued  under  section  22 
of  the  plank-road  act,  (1  G.  &  H.  479.)  This  section 
Vol.  XXIH.— 23  
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plainly  authorized  the  company  to  issue  its  bonds;  and,  as 
these  bonds  are  in  the  usual  form,  no  question  can  be 
raised  under  the  statute  except  as  to  their  negotiability, 
and  that  question  has  been  already  settled  by  judicial 
decision  in  this  state.  In  the  case  of  The  Junction  Railroad 
Company  v.  Cleneay,  13  Ind.  161,  it  was  said  of  such  paper: 
"In  this  case,  the  bonds  of  the  railroad  company,  accord- 
ing to  some  of  the  cases,  were  not  governed  exactly  by 
the  law-merchant.  Redfield  on  Railways,  595.  But  still 
they  were  instruments,  sometimes  called  public  securities, 
of  a  peculiar  character,  which  passed  by  delivery,  as  do 
bank  notes,  so  as  to  vest  a  complete  title  at  least  in  the 
bona  fide  purchaser.  They  are  entitled  to  all  the  privileges 
of  commercial  paper."  In  the  case  of  the  Board  of  Com* 
missioners  of  Bartholomew  County  v.  Bright,  18  Ind.  93,  it 
was  expressly  held  that  bonds  of  this  description  were  to 
be  regarded  as  commercial  paper,  "  independent  of  and  in 
the  absence  of  any  special  statute"  on  the  subject  of  their 
negotiability.  The  rule  thus  established  in  this  state  is 
well  supported  by  authority.  Mr.  Justice  Grier,  in  de- 
livering the  opinion  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Mercer  County  v.  Hacket,  (1  Wallace, 
95,)  uses  this  language :  "  When  a  corporation  covenants 
to  pay  to  bearer,  and  gives  a  bond  with  negotiable  quali- 
ties, and  by  this  means  obtains  funds  for  the  accomplish- 
ment of  the  useful  enterprises  of  the  day,  it  can  not  be 
allowed  to  evade  the  payment  by  parading  some  obsolete 
judicial  decision,  that  a  bond,  for  some  technical  reason, 
can  not  be  made  payable  to  bearer.  That  these  securities 
are  treated  as  negotiable  by  the  commercial  usages  of  the 
whole  civilized  world,  and  have  received  the  sanctions  of 
judicial  recognition,  not  only  in  this  court,  but  of  nearly 
every  state  in  the  Union,  is  well  known  and  admitted." 
This  ruling,  which  had  been  previously  adopted  by  that 
court  in  White  v.  Vermont  Railroad  Company,  21  How.  Rep. 
575 ;  Commissioners  of  Knox  County  v.  Aspinwatt,  21  How. 
Rep.  539;  Zabriskie  v.  Cleveland,  Cclumbus,  and  Cincinnati 
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Railroad  Company  et  al.,  28  How.  Hep.  881 ;  and  Woods  v. 
Lawrence  County,  1  Black,  886,  has  since  been  followed 
in  the  cases  of  Gelpeke  v.  City  of  Dubuque,  1  "Wallace,  175 ; 
Meyer  v.  City  of  Muscatine,  Id.  884;  and  Van  Hostrup  v. 
City  of  Madison,  Id.  291.  The  same  construction  has 
been  given  to  such  bonds  by  the  Supreme  Courts  of  at 
least  fifteen  states  of  the  Union,  and  is  well  established 
in  England. 

The  rule  is  controverted,  however,  by  the  Supreme 
Court  of  Pennsylvania,  in  the  case  of  Diamond  v.  Lawrence 
County,  87  Penn.  St.  Rep.  853 ;  and  this  language  occurs  in 
the  opinion:  "We  will  not  treat  these  bonds  as  negotiable 
securities.  On  this  ground  we  stand  alone.  All  the 
courts,  American  and  English,  are  against  us.  Be  it  so. 
We  are  not  insensible  to  the  importance  of  this  fact,  nor 
are  we  wanting  in  deference  to  the  learning  and  wisdom 
of  the  judges  who  differ  from  us.  But  we  are  a  Pennsyl- 
vania tribunal,  setting  in  judgment  on  an  occasional  and 
extraordinary  security  for  money  created  under  Penn- 
sylvania  statutes.  We  know  the  history  of  these  mu- 
nicipal and  county  bonds;  how  the  legislature,  yielding 
to  popular  excitement  about  railroads,  authorized  their 
issue;  how  grand  jurors  and  county  commissioners  and 
city  officers  were  molded  to  the  purposes  of  speculators ; 
how  recklessly  railroad  officers  abused  the  overwrought 
confidence  of  the  public,  and  what  burdens  of  debt  and 
taxation  have  resulted  to  the  people.  A  moneyed  secu- 
rity was  thrown  upon  the  market  by  the  paroxysm  of 
the  public  mind,  and  the  question  is  now,  How  shall  the 
judicial  mind  regard  it?" 

The  court  seem  to  have  regarded  the  circulation  of  cor- 
poration bonds,  payable  to  bearer,  as  a  mere  temporary 
matter,  to  be  dealt  with  as  such,  and  that,  when  all  other 
branches  of  the  state  government  had  yielded  to  the  pop- 
ular impulse,  it  was  the  duty  of  the  court  to  adopt  a 
construction  peculiar  to  the  wants  of  that  state.  It  is  a 
Pennsylvania  decision,  made,  as  it  implies,  for  the  peculiar 
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circumstances  then  existing  in  that  state.  While  the 
reports  of  that  court  merit  and  receive  respect,  the 
authority  of  the  decision  cited  will  not  perhaps  extend 
far  beyond  the  territory  where  the  reason  of  the  rule  can 
be  appreciated.  We  can  not  adopt  it  in  this  state,  but  will 
follow  the  English  and  American  authority,  and  treat  the 
bonds  in  question  as  negotiable  paper,  whose  transfer  is 
protected  by  the  law-merchant. 

The  demurrers  were  correctly  sustained,  and  the  judg- 
ment is  affirmed,  with  five  per  cent,  damages. 

W.  A.  Porter,  for  appellant. 
R.  ft  H.  Crawford,  for  appellee. 


Coffin  v.  McClure. 

Practice — Proceedings  Supplementary  to  Execution. — The  statute  does 
not  contemplate  pleadings  in  proceedings  supplementary  to  execution  aa 
in  other  cases.    Page  868. 

Same — Answer. — In  proceedings  supplementary  to  execution,  the  answer 
must  be  in  writing,  under  oath,  and  an  entire  thing,  like  an  answer  in 
chancery,  and  is  to  be  regarded  as  evidence  on  the  hearing.    Page  858. 

Same — Demurrer. — Demurrers  are  not  required  to  test  the  sufficiency  of 
the  answer  in  proceedings  supplementary  to  execution.  If  the  answer  is 
not  full,  the  court  has  ample  power,  on  motion,  to  require  a  more  complete 
disclosure.  If  the  answer  does  not  constitute  any  defense  to  the  claim 
made  in  the  affidavit  of  the  plaintiff,  or  admits  it,  the  latter  is  entitled, 
without  further  delay,  to  such  order  as  the  court  has  power,  under  the 
statute,  to  make.    Page  858. 

Same — Answer — Examination. — A  written  answer  may  be  waived  by  the 
judgment  debtor;  but  the  defendant  may  be  examined  as  a  witness  whether 
the  answer  is  waived  or  not    Page  859. 

Same — Answer — Exceptions. — Where  the  answer  is  not  full,  a  mere  motion 
to  require  the  party  to  answer  more  fully  as  to  the  matter  specified  is  the 
proper  practice,  though  the  filing  of  proper  exceptions  would  be  regarded 
as  sufficient    Page  859. 

Same — Exceptions. — The  answer  consisted  of  two  paragraphs,  and  the  ex- 
ception was  filed  to  one  of  them,  "  that  it  does  not  sufficiently  answer  the 
matters  averred  in  the  affidavit,' 
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BeH  that  the  exception  was  too  indefinite,  in  that  it  did  not  point  out  the 
specific  matter  not  fully  answered,  and  was  defective  in  treating  the  para- 
graph as  an  entire  answer,  when  it  should  have  been  taken  in  connection 
with  the  other  paragraph,  and  there  was,  therefore,  no  error  in  disallowing 
the  exception.    Page  360. 

Bulbs  of  the  Supremb  Couht. — The  30th  rule  of  the  Supreme  Court,  requir- 
ing every  bill  of  exceptions  to  contain  tip  technical  words,  "this  was 
all  the  evidence  given  in  the  cause,"  is  rescinded  by  rule  22d,  now  in 
force. 

Same — Bill  or  Exceptions. — The  form  of  the  bill  of  exceptions  is  not  a  mat- 
ter of  practice  in  the  Supreme  Court.  Its  requisites  were  well  known 
before  the  adoption  of  the  code,  and  the  law  in  reference  to  it,  as  it  then 
stood,  except  so  far  as  the  code  modified  it,  or  was  inconsistent  with  it,  was 
adopted  by  legislative  enactment,  (2  G.  &  H.  836,  sec.  802.)    Page  861. 

APPEAL  from  the  Qrant  Circuit  Court. 

Frazer,  J. — This  was  a  proceeding  supplementary  to 
execution.  If  the  attorneys  who  conducted  the  case  below 
had  taxed  their  wits  to  the  utmost  to  complicate  the  record 
with  useless  matter,  and  then  had  induced  the  clerk,  in 
making  out  the  transcript,  to  take  pains  to  put  every  thing 
into  the  precise  place  where  it  did  not  belong,  they  could 
not  have  succeeded  any  better  than  they  have  done. 

The  proceeding  was  begun,  as  the  statute  requires, 
(2  G.  &  H.  261,  sec.  522,)  by  an  affidavit  of  the  appellant, 
Coffin,  setting  forth  that  he  had  recovered  a  judgment 
against  the  Cincinnati  and  Chicago  Railroad  Company  for 
|1,575,  and  had  caused  an  execution  to  issue  thereon, 
which  had  been  returned  "nulla  bona;"  that  McClure  is 
indebted  to  the  judgment  defendant,  in  the  sum  of  $1,000, 
with  interest,  by  reason  of  having  subscribed  for  that 
amount  of  the  stock  of  the  Cincinnati)  New  Castle,  and 
Michigan  Railroad  Company,  on  the  10th  of  February  1854 ; 
that  that  company  was,  on  the  12th  of  April,  1854,  con- 
solidated with  another  company ;  that  the  company  thus 
formed  was,  on  the  81st  of  August,  1864,  consolidated  with 
another,  forming  thus  the  Cincinnati  and  Chicago  Railroad 
Company,  which  is  the  defendant  to  the  judgment ;  that 
McClure  consented  to  the  several  consolidations ;  that  the 
proper  calls  had  been  made  upon  stockholders,  so  as  to 


358  SUPREME  COURT  OF  INDIANA. 

Coffin  v,  McClure. 

make  McClure' s  subscription  due;  and  that  the  whole 
remains  unpaid.  McClure  was  called  upon  to  answer 
under  oath. 

The  answer  was  in  the  common  form  of  an  answer  in  an 
ordinary  suit,  under  our  system  of  pleading,  and  consisted 
of  four  paragraphs  under  oath,  and  eleven  others  not 
under  oath. 

The  court  below,  on  motion,  struck  out  that  portion  of 
the  answer  not  sworn  to.  This  was  right.  The  statute 
expressly  requires  the  answer  to  be  under  oath.  2  G.  & 
H.  262,  sec.  523.  This  is  not  a  case  in  which  pleadings  are 
contemplated  as  in  other  cases.  It  is  a  summary  proceed- 
ing, designed  without  delay  to  accomplish  the  purpose 
which  was  formerly  attained  by  a  creditor's  bill ;  and  the 
answer  is  to  be  regarded  as  evidence  on  the  hearing.  The 
answer  must  be  one  entire  thing,  like  an  answer  in  chan- 
cery ;  for  the  object  of  it  clearly  is  to  require  the  person 
charged  to  purge  his  conscience,  and  disclose  the  facts.  TVe 
do  not  perceive  how  a  demurrer  can  be  required  to  test  the 
sufficiency  of  the  answer.  Power  is  given  to  require  an  an- 
swer, and  this  must  mean  a  full  answer.  If  the  answer  be 
not  full,  the  court  or  judge  has  ample  power,  on  motion,  to 
require  a  more  complete  disclosure.  If  the  answer  does  not 
constitute  any  defense  to  the  claim  made  in  the  affidavit 
of  the  plaintiff,  or  admits  it,  the  latter  is  entitled  to  such 
order,  without  further  ado,  as  the  court  has  power  under 
the  statute  to  make;  just  as  in  chancery,  where  the  answer, 
being  true,  showed  the  complainant  entitled  to  the  relief 
sought,  he  set  the  cause  down  for  hearing  on  bill  and  an- 
swer, and  obtained  his  decree. 

"We  are  aware  that  this  court  has  heretofore,  in  some 
cases,  ruled  upon  demurrers  to  answers  in  this  proceeding 
without  question,  and  by  that  means  may  have  seemed  to 
sanction  the  kind  of  practice  and  pleading  adopted  in  the 
present  case.  But  in  a  very  recent  case  (Cook  v.  Boss,  22 
Ind.  157)  it  was  doubted  whether,  in  a  case  like  this,  the 
statute  contemplates  the  formation  of  issues  as  in  ordinary 
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cases.  In  another  case  (Carpenter  v.  Vanscoten,  20  Ind.  60) 
it  was  held  without  hesitancy  that  "no  answer  making 
or  tendering  issues  is  authorized  or  necessary."  It  was 
further  decided,  as  a  consequence,  that  in  that  particular 
case  no  error  was  committed  in  rejecting  the  entire 
answer,  which  was  in  four  paragraphs,  only  one  of  which 
was  sworn  to.  But  we  presume  it  was  not  intended  to 
decide  that  the  answer  of  the  debtor  must  not  be  made 
in  writing,  and  filed,  when  the  plaintiff  requires  him  to 
answer.  We  think  that  the  statute,  section  523,  contem- 
plates a  written  answer.  This  may  be  waived  as  to  the 
judgment  debtor.  But  he  may  be  examined  aa  a  witness 
whether  the  answer  be  waived  or  not,  and  the  statute 
obviously  makes  a  distinction  between  the  answer  and  the 
examination  as  a  witness.  Convenience  would  seem  to 
render  a  written  answer  necessary,  that  the  plaintiff  may 
be  able  to  judge  whether  other  testimony  be  needed  to 
establish  the  facts  upon  which  he  relies. 

Two  of  the  paragraphs  of  the  answer  which  were  sworn 
to,  were  demurred  to  by  the  plaintiff',  and  his  demurrers 
were  sustained. 

The  two  remaining  paragraphs  of  the  answer  must, 
according  to  what  we  have  seen  is  the  correct  practice,  be 
deemed  to  constitute  the  answer,  and  be  taken  together, 
and  it  follows,  from  what  has  been  already  said,  that  there 
was  no  error  in  overruling  demurrers  to  them,  and  to  parts 
of  them. 

There  were  exceptions  taken  to  parts  of  the  answer, 
which  were  overruled.  This  was  the  formal  method  in 
chancery  of  obtaining  a  full  answer,  and  though  we  think 
a  mere  motion  to  require  the  party  to  answer  more  fully  as 
to  matters  specified  in  the  motion  would  be  the  proper 
practice  in  cases  like  this,  yet  we  should  regard  the  filing 
of  proper  exception  as  sufficient.  But  in  the  case  before 
us,  the  only  exception  in  the  record  is  to  the  first  para- 
graph of  it,  and  treats  it  as  an  entire  answer.  The  excep- 
tion is,  that  it  does  not  fully  answer  as  to  the  matters 
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averred  in  the  affidavit.  This  exception  is  too  indefinite; 
it  points  out  no  specific  matter  as  not  sufficiently  answered, 
and,  besides,  it  treats  the  paragraph  as  an  entire  answer, 
when,  in  our  opinion,  it  must  be  taken  in  connection  with 
the  other  paragraph.  There  was  no  error,  therefore,  in 
disallowing  that  exception.  There  is  an  agreement  of 
parties  annexed  to  the  record  intended  to  supply  its  defects, 
from  which  we  learn  that  other  exceptions  to  the  answer 
were  overruled.  But  what  these  were  we  are  not  informed, 
and  consequently  it  is  not  possible  for  us  to  review  the 
action  of  the  court  below  upon  them. 

The  cause  was  submitted  to  the  court  for  trial,  which 
resulted  in  a  general  finding  for  the  defendant.  Motion 
for  new  trial  overruled,  and  judgment  for  McClure. 

It  is  claimed  that  the  finding  was  against  evidence. 

Here  we  are  met  at  the  threshold  with  an  objection  to 
the  consideration  of  this  question  at  all.  The  bill  of 
exceptions,  purporting  to  contain  the  evidence,  states  that 
"  the  foregoing  was  all  the  evidence  given  in  the  case ;" 
whereas  the  old  30th  rule  of  this  court,  now  rescinded, 
but  in  existence  when  this  appeal  was  taken,  and  when 
the  bill  of  exceptions  was  made,  required  the  employment 
of  the  exact  words,  "  this  was  all  the  evidence  given  in  the 


cause." 


On  the  4th  of  January  last,  we  adopted  a  new  rule  on 
the  subject,  and  rescinded  the  old  rule  as  to  all  causes 
then  pending.  (See  rule  22.)  "We  made  the  rescission 
operate  retrospectively  after  most  deliberate  consideration 
of  the  subject :  1.  Because  the  rule  itself  was  so  constantly 
working  injustice,  that  this  court  had  felt  constrained  fre- 
quently to  disregard  it.  2.  Because  the  court,  in  our  judg- 
ment, had  no  power  to  make  the  rule  in  the  first  instance. 
The  statute  (2  G.  &  H.  2)  gives  power  to  the  court  "  to 
establish  modes  of  practice  which  may  be  necessary  in  the 
exercise  of  its  authority,  and  make  regulations  respecting 
the  same,  and  cause  them  to  be  printed ;"  and  "  to  establish 
regulations  respecting  proceedings  which  are  requisite  iu 
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such  court,  in  the  exercise  of  its  authority  not  specially 
provided  for  by  law."  The  bill  of  exceptions  is  not  made 
in  this  court,  nor  is  its  form  a  matter  of  practice  in  this 
court.  The  bill  of  exceptions  and  its  requisites  were  well 
known  in  our  former  practice,  before  the  adoption  of  the 
code,  and  the  law  in  reference  to  it,  as  it  then  stood,  except 
so  far  as  the  code  modified  it,  or  was  inconsistent  with  it, 
was  adopted  by  legislative  enactment,  (2  G.  &  H.  336,  sec. 
802 ;)  and  inasmuch  as  we  have  no  legislative  power,  and 
our  duty  begins  and  ends  by  declaring  the  law  as  we  find 
it  to  exist,  we  could  not,  with  all  deference  to  the  learned 
judges  who  adopted  the  rule,  avoid  the  conviction  that  it 
must  be  held  of  no  force. 

We  have  looked  into  the  evidence,  and  are  of  opinion 
that  the  finding  of  the  circuit  judge  was  correct.  No 
good  purpose  would  be  accomplished  by  a  review  of  the 
evidence,  such  as  would  be  necessary  to  make  our  views 
of  it  intelligible. 

Other  questions  are  argued  by  the  appellant's  counsel, 
but  we  can  not  perceive  that  they  exist  in  the  record,  and 
therefore  we  do  not  consider  them.  Cross  errors  are 
assigned  in  behalf  of  the  appellee,  but  their  consideration 
is  waived  by  counsel  in  the  event  that  we  affirm  the  case, 
which  we  must  do. 

Judgment  is  affirmed,  with  costs. 

J".  Brovmlee,  for  appellant. 

H.  D.  Thompson,  N.  0.  Boss,  JR.  P.  Effinger,  and  W.  B. 
Pierse,  for  appellee. 
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ISLJK      The  State  v.  The  President  and  Directors  of  the  Ohio 

and  Mississippi  Railroad  Company. 

Criminal  Law. — Oar  criminal  law  is  entirely  of  statutory  origin. 

Save — Pbockss. — A  warrant,  and  not  a  summons,  is  the  process  in  criminal 
cases  in  this  state.     Page  863. 

Same. — DittringaA,  as  a  means  of  compelling  an  appearance  in  a  criminal 
case,  is  a  writ  unknown  to  our  law.     Page  363. 

8ame — Corporation. — Where  an  information  was  filed  against  a  railroad 
company  for  obstructing  a  highway,  and  a  summons  was  issued  and 
served  by  delivering  a  copy  to  a  station  agent,  and  one  to  an  attorney 
and  director  of  said  company,  the  process  and  the  service  thereof  was 
properly  set  aside.     Page  363. 

Corporation — Criminal  Law. — In  this  state,  under  the  criminal  law,  a  cor- 
poration can  not  be  prosecuted,  by  information  or  otherwise,  for  mis- 
feasance.   Page  365. 

Person.-— The  provision  of  the  civil  code,  sec.  797,  2  G.  &  H.  885,  that  the 
"word  'person'  extends  to  bodies  politic  and  corporate,"  does  not  apply  to 
the  criminal  code.    Page  864. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Gregory,  J. — Solon  Russell,  district  attorney,  filed  an 
affidavit  and  information,  in  the  Court  of  Common  Pleas 
of  Dearborn  county,  against  the  appellee,  for  obstructing  a 
public  highway.  A  summons  was  issued  and  served  by 
delivering  a  certified  copy  thereof  to  Lewis  W.  Drake, 
station  agent,  at  Lawrenceburg,  and  by  leaving  a  certified 
copy  thereof  at  the  residence  of  Theodore  Gazlay,  in 
Dearborn  county,  attorney  and  director  of  said  railroad 
company. 

The  railway  company,  at  the  February  term,  1863,  of  said 
Court  of  Common  Pleas,  entered  a  special  appearance  by 
her  attorneys  for  that  purpose,  and  moved  the  court  to 
quash  the  writ  issued  in  this  cause,  and  set  aside  the 
service-  thereof.  The  court  sustained  the  motion,  and  the 
appellant  excepted. 

The  appellee  then,  by  her  attorneys,  moved  the  court 
that  the  prosecution  be  dismissed  for  the  following  reasons: 
1.  There  is  no  law  in  force  in  Indiana  authorizing  a  cor- 
poration to  be  prosecuted  criminally  for  a  misfeasance. 
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2.  The  corporation,  in  its  corporate  capacity,  can  not  violate 
the  penal  statutes  of  the  state;  which  motion  the  court 
sustained,  and  the  state  excepted. 

The  action  of  the  court  below,  in  sustaining  these  mo- 
tions, presents  the  questions  for  our  consideration. 

Our  criminal  law  is  entirely  of  statutory  origin;  we 
have  not  adopted  the  common  law  of  England  on  this 
subject.    Beal  v.  The  State,  15  Ind.  378. 

A  warrant,  and  not  a  summons,  is  the  process  in  criminal 
cases  in  this  state.    2  G.  &  H.  896,  397. 

The  act  establishing  courts  of  Common  Pleas  provides 
that  "all  criminal  proceedings  may  be  commenced  in  said 
court  by  filing,  with  the  clerk,  a  written  charge,  verified 
by  affidavit,  on  which  process  shall  issue  for  the  body  of 
the  defendant."    2  G.  &  H.  24,  sec.  15. 

Distringas,  as  a  means  of  compelling  an  appearance  in  a 
criminal  case,  is  a  writ  unknown  to  our  law. 

The  court  below  committed  no  error  in  setting  aside  the 
process  and  service  thereof. 

The  only  remaining  question  is,  can  a  railway  corpora- 
tion, as  such,  be  guilty  of  a  misdemeanor  in  obstructing  a 
highway  in  this  state  ? 

The  misdemeanor  act  provides  that  "  every  person  who 
shall  in  any  manner  obstruct  any  public  highway,  railroad, 
tow-path,  canal,  turnpike,  plank  or  coal-road,  or  injure  any 
toll  or  other  bridge,  or  toll-gate,  culvert,  embankment,  or 
lock,  or  make  any  breach  in  any  canal,  or  injure  any  ma- 
terial used  in  the  construction  of  such  roads  and  canal, 
such  person,  and  all  other  persons  aiding  and  abetting 
therein,  shall  be  fined  not  exceeding  $500,  or  imprisoned 
not  exceeding  three  months."    2  G.  &  H.  475,  sec.  66. 

It  is  contended  that  the  word  "person"  extends  to  cor- 
porations, and  a  provision  of  the  civil  code  is  cited  in 
support  of  this  construction.  2  G.  A  H.  335,  sec.  797.  The 
language  is,  "  the  word  c  person '  extends  to  bodies  politic 
and  corporate." 

Under  this  clause,  the  word  "person"  when  used  in  the 
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statutes  embraced  by  it,  includes  the  United  States  as  well 
as  this  state.  But  this  rule  of  construction  does  not  apply 
to  the  criminal  code;  that  code  provides  that  "when  the 
term  'person '  or  other  word  is  used  to  designate  the  party 
whose  property  is  the  subject  of  an  offense,  or  against 
whom  any  act  is  done  with  intent  to  defraud  or  injure,  the 
term  may  be  construed  to  include  the  United  States,  this 
state,  or  any  other  state  or  territory,  or  any  public  or 
private  corporation,  as  well  as  an  individual."  2  Gk  &  H. 
428,  sec.  170. 

The  construction  claimed  by  counsel  for  the  state  would 
lead  to  absurdities. 

But,  independent  of  this,  there  can  be  no  agency  in  the 
commission  of  misdemeanors.  A  corporation  can  only  act 
by  agents;  the  agent  and  not  the  principal  is  the  guilty 
party. 

The  rule  is  well  considered  in  the  case  of  The  State 
v.  Great  Works  Milling  and  Manufacturing  Company,  20 
Maine,  41. 

In  that  case,  the  corporation  was  indicted  for  a  nuisance 
in  the  erection  of  a  dam  across  the  Penobscot  river,  thereby 
obstructing  the  use  of  the  river  (as  a  public  highway)  for 
the  purposes  of  navigation.  The  jury,  at  nisi  prius,  found 
a  verdict  of  guilty,  and  the  corporation  appealed  to  the 
Supreme  Court.  The  opinion  of  the  Supreme  Court, 
delivered  by  Ch.  J.  Weston,  is  as  follows: 

"  A  corporation  is  created  by  law  for  certain  beneficial 
purposes.  They  can  neither  commit  a  crime  or  misde- 
meanor by  any  positive  or  affirmative  act,  or  incite  others 
to  do  so  as  a  corporation.  While  assembled  at  a  corporate 
meeting,  a  majority  may,  by  a  vote  entered  upon  their 
records,  require  an  agent  to  commit  a  battery ;  but,  if  he 
does  so,  it  can  not  be  regarded  as  a  corporate  act  for  which 
the  corporation  can  be  indicted. 

u  It  would  be  stepping  aside  altogether  from  their  cor- 
porate powers.  If  indictable,  as  a  corporation,  for  an 
offense  thus  incited  by  them,  the  innocent  dissenting 
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minority  become  equally  amenable  to  punishment  with 
the  guilty  majority.  Such  as  only  take  part  in  the 
measure  should  be  prosecuted  as  individuals,  either  as 
principals,  or  aiding  and  abetting  or  procuring  an  offense 
to  be  committed,  according  to  its  character  or  mag- 
nitude. 

"  It  is  a  doctrine  then,  in  conformity  with  the  demands 
of  justice,  and  a  proper  distinction  between  the  inno- 
cent and  guilty,  that  when  a  crime  or  misdemeanor  is 
committed  under  color  of  corporate  authority,  the  indi- 
viduals acting  in  the  business,  and  not  the  corporation, 
should  be  indicted.  Angell  &  Ames  on  Corporations,  896, 
sec.  9. 

"We  think  it  can  not  be  doubted  that  the  erection  of  a 
public  nuisance  is  a  misdemeanor. 

"There  are  cases  where  quasi  corporations  are  indict- 
able for  neglect  of  duties  imposed  by  law.  Towns,  for 
instance,  charged  with  maintenance  of  the  public  high- 
ways, are  by  statute  indictable  for  any  failure  of  duty  in 
this  respect. 

"The  corporation  here  attempted  to  be  charged  have 
violated  no  duty  imposed  upon  them  by  statute.  What- 
ever has  been  done  was  by  the  hand  or  procurement  of 
individuals.  They  may  be  indicted  and  punished,  and  the 
nuisance  abated.  We  have  been  referred  to  no  precedent 
where  an  indictment  has  been  sustained  against  a  corpora- 
tion upon  such  a  charge,  and  in  our  opinion  the  individuals 
concerned,  and  not  the  corporation,  must  be  held  crimin- 
ally answerable  for  what  was  done." 

Whatever  may  be  the  rule  in  England,  and  in  those 
states  in  which  the  common  law  as  to  crimes  is  recog- 
nized, in  this  state,  under  the  criminal  law,  a  corporation 
can  not  be  prosecuted  by  information  or  otherwise  for  a 
misfeasance. 

•  Judgment  is  affirmed. 

Solon  Russell  and  John  Schwartz,  for  appellant. 

Theodore  Gazlay  and  Carter  Gazlay,  for  appellee. 
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Counsel  for  appellant  argaed :  1.  The  word  "person,"  in  the  statute  defining 
the  offense  charged,  extends  to  bodies  politic  and  corporate.  2  R.  8.,  p.  228, 
see.  797.  2.  Corporations  are  liable  to  indictment  for  the  neglect  of  any 
public  duty.  Angell  &  Ames  on  Corporations,  892 ;  Arch.  Crim.  Prac.  and 
Plead.,  p.  8;  11  Wend.  689;  State  ▼.  Dover,  9  N.  H.  468;  B.  8.  £  M.  Railroad 
Co.  t.  The  State,  1  Fogg,  (82  N.  H.,)  227  eteea.}  State  t.  Morrie  and  Emex  Rail- 
road Con  8  Zabriskie,  860;  Redfield  on  Railways,  615-516;  Pierce  on  Ameri- 
can Railroad  Law,  p.  282 ;  Shelford  on  Railways,  vol.  2,  p.  579. 

Counsel  for  appellee  argued :  1.  The  word  "person"  in  the  criminal  code 
can  not  include  corporations,  for  that  would  work  absurdity.  2.  A  corpora- 
tion acta  only  by  and  through  its  agents,  and  it  is  well  settled  that  a  party 
can  not  commit  a  crime  by  an  agent  or  servant  8.  The  cases  cited  by  appel- 
lant are  based  upon  local  statutes  or  EnglUh  common  law.  See  contra,  On 
v.  Bank  of  the  United  States  et  aL,l  Ohio  Rep.  86;  The  State  v.  The  Great 
Worhe  MUting  and  Mcmxtfdcturing  Oon  20  Blaine,  41. 


Smith  and  Others  v.  Allison  and  Another. 

Contract — Location  or  Railroad. — Where  a  subscription  was  made  to  the 
capital  stock  of  a  railroad  company  upon  condition  that  the  final  location 
of  the  road  should  be  upon  a  certain  route,  the  permanent  location  of  the 
road  contemplated  by  the  contract  was  held  to  be  the  adoption  by  the 
directors  of  the  route  mentioned. 

APPEAL  from  the  Clay  Circuit  Court. 

Frazbr,  J. — The  appellants,  who  are  the  heirs  at  law  of 
Oliver  H.  Smithy  deceased,  sued  the  appellee  in  ejectment. 
Answer :  1.  General  denial.  2.  A  counter-claim  alleging, 
substantially,  that  in  April,  1855,  the  defendant  subscribed 
the  land  as  stock  in  the  E.  L  and  C.  Straight  Line  Railroad 
Company  for  $10,000,  upon  condition  that  the  final  location 
of  the  railroad  should  cross  White  river  near  Martinsville, 
and  run  within  one  mile  of  Gosport,  and  continue  down  on 
the  west  side  of  the  river  to  the*  town  of  Spencer;  that 
afterward  the  agents  of  the  company  showed  him  a  map, 
fraudulently  published,  representing  a  location  according 
to  the  condition  of  his  subscription,  and  the  board  of  di- 
rectors fraudulently  passed  a  resolution  falsely  declaring 
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the  road  located  there,  and  it  was  so  represented  to  him 
repeatedly  by  the  company's  agents ;  that  thereby  he  was 
afterward  induced  to  convey  the  lands  to  the  company ; 
that  various  conveyances  have  since  been  made,  until 
finally  the  lands  were  conveyed  to  0.  if.  Smithy  who,  with 
all  intermediate  purchasers,  had  notice,  etc. ;  that  the  road 
has  never  been  so  permanently  located;  that  since  1857 
the  company  have  ceased  operations,  and  abandoned  the 
entire  enterprise,  and  become  insolvent,  and  unable  to 
locate  the  road  according  to  the  condition  upon  which  the 
subscription  was  made;  that,  ascertaining  that  the  con- 
dition had  not  been  performed,  Allison  kept  possession  of 
the  lands;  that  he  brings  the  certificates  of  stock  into 
court,  and  demands  that  the  contract  be  canceled.  He  prays 
that  his  title  be  quieted ;  his  deed  to  the  company  and  the 
other  deeds  be  canceled;  and  for  general  relief.  Issues 
were  made  and  tried,  which  resulted  in  a  decree  according 
to  the  prayer  of  the  counter-claim. 

The  only  question  upon  which  we  need  to  express  an 
opinion  is,  does  the  evidence  sustain  the  verdict? 

Allison's  subscription  (and  others,  amounting  to  $58,320) 
was  in  writing,  with  the  condition  expressly  stated  therein, 
as  alleged  in  the  counter-claim.  It  was  in  that  form  offered 
to  the  board  of  directors,  for  the  purpose  of  securing  the 
permanent  location  of  the  railroad  on  the  west  side  of  the 
river  through  Spencer.  The  board  accepted  the  subscrip- 
tion on  the  10th  of  May,  1855,  by  adopting  and  entering 
upon  their  books  a  preamble  and  resolutions.  The  pre- 
amble states  that,  at  a  previous  meeting,  the  board  had 
located  the  road,  as  specified  in  the  counter-claim,  upon  con- 
dition that  certain  citizens  should  subscribe  to  their  capital 
stock  a  sufficient  sum  to  justify  it,  which  had  not  been 
done ;  but  "  a  part  of  said  citizens  now  having  presented  a 
subscription  of  $58,820,  upon  condition  that  said  road  shall 
be  permanently  located  by  crossing  White  river  below 
Martinsville,  and  running  on  the  west  side  to  Spencer, 
Therefore,  resolved,  that  said  stock  be  accepted  and  entered 
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on  the  books  of  the  company  as  absolute,  and  that  the 
railroad  of  this  company  be  and  the  same  is  hereby  located 
permanently,  etc.,  by  crossing  White  river  below  Martins- 
rifle,  and  running  on  the  west  side  of  the  river  from  the 
crossing  to  Spencer;  and  the  engineers  are  hereby  required, 
when  so  directed  by  the  president,  to  locate  and  plat  that 
part  of  the  line  as  required  by  law." 

The  route  specified  in  the  resolution  (waiving  the  condi- 
tion to  pass  near  Ghsport)  seems  to  have  been  satisfactory 
to  Allison,  and  indeed  no  question  is  now  made  upon  that 
subject.  This  action  of  the  railroad  company  yet  stands. 
It  has  not  attempted  to  change  it ;  there  is  no  proof  that 
it  ever  intended  to  change  it.  There  is  in  the  evidence 
nothing  whatever  justifying  the  slightest  doubt  of  the  pur- 
pose of  the  company  to  construct  the  road  on  the  route  indi- 
cated in  the  resolution ;  there  is  simply  proof  that  it  has 
not  yet  been  surveyed  and  staked  by  engineers,  and  that 
it  has  not  been  constructed,  and  also  some  evidence  indi- 
cating that  the  company  is  insolvent.  But  the  condition  of 
the  subscription  was  not  that  the  route  should  be  surveyed 
and  staked,  nor  that  it  should  be  actually  constructed. 
The  parties  might  have  made  such  conditions,  but  they  did 
not.  Nor  can  it  be  held  that  either  of  these  things  is 
necessary  to  the  permanent  location  of  a  railroad.  A  sur- 
vey may  or  may  not,  owing  to  circumstances,  be  necessary 
to  enable  the  directors  to  judge  as  to  the  most  advan- 
tageous route,  and  to  act  understanding^  in  adopting  a 
location.  It  is  a  necessary  preliminary,  however,  to  the 
appropriation  of  the  right  of  way,  under  our  statute,  but 
even  then  it  adds  nothing  to  the  permanency  of  the  loca- 
tion ;  for  after  the  map  of  the  route  has  been  filed,  as  the 
act  requires,  it  is  still  in  the  power  of  the  corporation  to 
change  the  line.  1  R.  S.  417.  What,  then,  is  to  be  un- 
derstood as  a  "  permanent  location "  of  the  route  in  this 
case  ?  It  does  not  mean  that  the  construction  of  the  road 
must  be  accomplished.  This  the  appellee  concedes,  but 
argues  that  no  location  can  be  deemed  permanent  so  long 
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as  it  may  be  lawfully  changed.    If  both  propositions  be 
correct,  then  the  condition  means  nothing  at  all. 

We  think  it  clear  that  the  resolution  of  May  10,  1855, 
must  be  regarded  as  a  permanent  location  of  that  part  of 
the  road,  in  view  of  all  the  evidence.  Such  is  the  proper 
interpretation  of  it,  and  its  interpretation  is  a  matter  of 
law.  Should  we  hold  otherwise,  it  would  be  simply  hold- 
ing that  the  failure  of  the  corporation  to  construct  the 
road  is  a  breach  of  the  condition  upon  which  the  stock 
was  subscribed.  Should  the  road  hereafter  be  built  on 
a  different  route,  of  course  the  party  would  have  his 
remedy. 

This  precise  question  was  incidentally  considered  in 
Shearer's  case,  10  Ind.  244;  and  in  Dunn's  case,  17  Ind. 
603,  it  was  discussed,  but  not  decided,  the  point  not  being 
in  judgment.  In  Parker  v.  Thomas,  19  Ind.  218,  the  very 
question,  as  we  think,  was  before  the  court  upon  the  suffi- 
ciency of  a  reply;  and,  though  not  elaborated  by  the 
learned  judge,  who  delivered  that  opinion,  it  was  decided, 
without  hesitancy,  as  we  decide  it.  There  the  answer 
alleged  that  the  subscription  was  upon  the  condition  pre- 
cedent that  the  railroad  (the  Fort  Wayne  and  Southern) 
should  be  "  located  "  within  one-fourth  of  a  mile  of  West- 
port,  and  that  the  southern  terminus  of  the  road  had  been, 
by  resolution,  fixed  at  Columbus,  thus  rendering  the  per- 
formance of  the  condition  impossible.  The  reply  averred 
that  afterward  the  board  of  directors,  by  resolution,  re- 
scinded this  resolution,  and  ordered  that  the  road  be  located 
on  a  line  passing  through  Westport  and  terminating  at 
Jeffersonvitte.  The  reply  was  held  good.  Upon  the  au- 
thority of  this  case,  and  after  a  careful  consideration  of  the 
question  for  ourselves,  we  have  come  to  the  conclusion  that 
the  permanent  location  of  the  road  contemplated  by  the 
contract  must  be  held  to  mean  the  adoption  by  the  di- 
rectors of  the  route  mentioned,  and  that  until  a  different 
route  is  shown  to  have  been  afterward  adopted,  it  can  not 
be  deemed  that  the  condition  has  been  broken. 
Vol.  XXIIL— 24 
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The  judgment  is  reversed  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

Smith  $  Mack  and  McDonald  $  Boache,  for  appellant. 
W.  M .  Franklin,  for  appellees. 

Counsel  for  appellant  argued:  The  location  of  a  railroad  route,  under  the 
statute,  is  the  fixing  upon  a  route  by  the  board  of  directors.  Evansville,  etc. 
Railroad  Company  v.  Shearer,  10  Ind.  244;  Parker  v.  Thomas,  19  Ind.  213} 
Hudson  and  Delaware  Canal  Company  v.  New  York  and  Erie  Railroad  Company, 
9  Paige,  828. 


Miller  v.  Clark  and  Others, 

Alimony. — Arrears  of  alimony  decreed  by  a  court  in  favor  of  a  divorced 
wife,  under  the  statutes  of  this  state,  may  be  collected  after  her  death  by 
her  administrator. 

APPEAL  from  the  Warren  Circuit  Court. 

Elliott,  J. — Richard  D.  Miller,  the  appellant,  filed  a 
complaint  in  the  court  below  to  enjoin  the  collection  of  a 
balance  unpaid,  on  a  decree  of  alimony  by  the  Warren 
Circuit  Court,  on  the  granting  of  a  divorce  in  favor  of  his 
former  wife,  Sarah  Miller,  since  deceased.  A  temporary 
injunction  or  restraining  order  was  granted  by  the  judge  in 
vacation.  The  court  afterward  sustained  a  demurrer  to 
the  complaint,  dissolved  the  temporary  injunction,  and 
dismissed  the  complaint ;  to  all  of  which  the  plaintiff  ex- 
cepted, and  appeals  to  this  court. 

The  facts  averred  in  the  complaint  are  substantially 
these :  At  the  April  term,  1859,  of  the  Warren  Circuit 
Court,  the  said  Sarah  Miller,  on  a  cross  petition  filed  in 
said  court  for  that  purpose,  obtained  a  decree  of  divorce 
against  the  plaintiff,  and  also  a  decree  for  $1,200  for  ali- 
mony; to  be  paid  in  installments  as  follows:  $200  on  the 
15th  of  October,  1859 ;  $500  on  the  15th  of  October,  1860 ; 
and  $500   on  the  15th   of    October,  1861.    That  on  the 
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13th  of  June,  1863,  there  remained  unpaid  on  said  de- 
cree the  sum  of  $568.27,  besides  the  sum  of  $22  in- 
terest ;  that  an  execution  was  duly  issued  on  said  decree, 
directed  and  delivered  to  the  defendant  Clark,  the  sheriff 
of  said  county,  commanding  him,  that  of  the  property  of 
the  plaintiff  subject  to  execution,  he  levy  and  collect  the 
principal  and  interest  then  due,  and  all  accruing  interest, 
and  the  cost  accrued  and  accruing;  that  after  the  said 
execution  came  into  the  hands  of  the  sheriff— to- wit :  on 
or  about  the  12th  day  of  July,  1868 — the  said  Sarah  Miller 
departed  this  life ;  that  the  defendants  were  threatening 
to  levy  said  execution  upon  the  property  of  the  plaintiff" 
for  the  purpose  of  collecting  the  balance  unpaid  on  said 
decree  for  alimony ;  that,  as  the  said  Sarah  is  deceased,  the 
plaintiff  is  in  no  way  bound  to  pay  said  amount  for  her 
support ;  that  he  has  fully  paid  the  proper  officers  all  the 
costs  and  charges  taxed  against  him  in  said  cause ;  and 
that  administration  on  the  estate  of  said  Sarah  has  been 
granted  to  said  defendant,  Isaac  Miller. 

It  is  also  averred  that  the  said  Sarah  Miller,  from  the 
date  of  said  decree  to  the  time  of  her  death,  continued 
sole  and  unmarried ;  that  all  her  heirs  are  also  the  children 
and  heirs  of  the  plaintiff*,  including  the  said  Isaac  Miller, 
her  administrator ;  that  the  said  Sarah  did  not  during  her 
lifetime  contract  any  debts  for  her  subsistence  and  support. 
The  complaint  concludes  with  a  prayer  for  a  perpetual 
injunction  against  the  collection  of  the  balance  unpaid  of 
said  decree  for  alimony. 

The  only  question  presented  for  the  consideration  of 
this  court  is,  can  arrears  of  alimony  decreed  by  the  court 
in  favor  of  a  divorced  wife,  under  the  statute  of  this  state, 
be  collected  after  her  death  by  her  administrator  ? 

It  is  earnestly  insisted,  on  behalf  of  the  appellant,  that 
the  decree  of  alimony  is  personal  to  the  wife ;  that  it  is  in- 
tended as  an  allowance  for  her  support  and  maintenance 
during  her  life,  and  the  right  to  enforce  its  payment  dies 
with  her. 
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Bouvier,  in  his  Law  Dictionary,  (1  vol.,  2  ed.,  p.  99,)  says 
that  "  alimony  is  the  maintenance  or  support  which  a  hus- 
band is  bound  to  give  to  his  wife  upon  a  separation  from 
her,  or  the  support  which  either  father  or  mother  is 
bound  to  give  to  his  or  her  child,  though  this  is  more 
usually  called  maintenance." 

"  In  case  of  a  divorce  a  mensa  el  thoro,  the  law  allows 
alimony  to  the  wife,  which  is  that  allowance  which  is 
made  to  a  woman  for  her  support  out  of  the  husband's 
estate,  being  settled  at  the  discretion  of  the  ecclesiastical 
judge,  on  consideration  of  all  the  circumstances  of  the 
case."  1  Blacks.  Com.  441.  At  common  law  "  there  are 
two  kinds  of  divorces:  the  one  total,  the  other  partial; 
the  one  k  vinculo  matrimonii,  the  other  merely  a  mensa  et 
thoro.  The  total  divorce  a  vinculo  matrimonii,  must  be  for 
some  of  the  canonical  causes  of  impediment  existing  be- 
fore the  marriage ;  for  in  cases  of  total  divorce  the  mar- 
riage is  declared  null,  as  having  been  absolutely  unlawful 
ab  initio."  "  Divorce  a  mensa  et  thoro  is  where  the  marriage 
is  just  and  lawful  ab  initio,  and  therefore  the  law  is  tender 
of  dissolving  it;  but,  for  some  supervenient  cause,  it  be- 
comes improper  or  impossible  for  the  parties  to  live  to- 
gether, as  in  case  of  intolerable  ill-temper,"  etc.  "For 
the  canon  law,  which  the  common  law  follows  in  this 
case,  deems  so  highly  and  with  such  mysterious  reverence 
of  the  nuptial  tie,  that  it  will  not  allow  it  to  be  unloosed 
for  any  cause  whatever  that  arises  after  the  union  is 
made."    1  Blacks.  Com.  id. 

A  divorce  a  mensa  et  thoro  does  not  dissolve  the  mar- 
riage relations  between  the  parties ;  it  grants  a  mere  sepa- 
ration for  the  time,  leaving  all  the  other  marital  rights 
and  obligations  still  subsisting  between  the  parties  as  hus- 
band and  wife.  The  husband  is  still  bound  for  the  sup- 
port and  maintenance  of  the  wife;  and  the  ecclesiastical 
courts,  in  decreeing  such  separation,  and  as  incident 
thereto,  decree  to  the  wife  alimony,  or  an  allowance  out 
of  the  husband's  estate,  for  her  support  and  maintenance 
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during  the  separation.  Ordinarily,  it  is  the  allowance  of 
such  a  sum  annually  as  the  judge  may  deem  reasonable 
and  just,  on  consideration  of  all  the  circumstances  of  the 
case.  Such  a  decree  of  separation  may  be  terminated  by 
a  reconciliation  of  the  parties;  they  may,  in  their  own  mu- 
tual  discretion,  reunite  at  pleasure ;  indeed,  it  is  the  policy 
of  the  common  law  that  they  should  do  so ;  and  to  that 
end  the  door  is  ever  left  open,  while  the  parties  are  held 
firmly  by  the  indissoluble  matrimonial  tie,  as  an  induce- 
ment,  from  necessity,  to  a  reconciliation. 

This  rigid  rule,  it  is  admitted,  is  productive  of  great 
hardship  and  much  unhappiness  in  many  cases,  and  has 
been  widely  departed  from  in  many  of  the  American 
states ;  yet  by  many  it  is  claimed  to  be  supported  by  the 
soundest  principles  of  public  policy  and  good  morals. 

The  Ecclesiastical  Court,  not  possessing  adequate  power 
to  enforce  the  payment  of  decrees  for  alimony,  courts  of 
equity  lend  their  aid  for  that  purpose.  Story,  in  discuss- 
ing the  power  and  jurisdiction  of  the  latter  courts  over  the 
subject,  says :  "However,  it  has  been  recently  held  in  Eng- 
land, that  no  bill  ought  to  be  maintained  in  equity,  to 
enforce  any  decree  for  alimony  in  the  Ecclesiastical  Court 
after  the  death  of  the  wife.  The  reason  is  suggested  to 
be,  that  alimony  is  the  proper  and  exclusive  subject  for 
the  discussion  in  the  Ecclesiastical  Court,  whose  province 
it  is  to  determine  what  ought  to  be  the  amount,  for  how 
long  it  is  to  be  granted,  and  what  operates  to  discharge 
it."  2  Story's  Eq.  Jur.,  sec.  1425,  and  see  note  2,  in  which 
reference  is  made  to  the  case  of  Stones  v.  Cooke,  8  Sim.  821, 
note,  in  which  it  said  "  that  the  claim  must  cease  with  the 
death  of  the  wife." 

Admitting,  then,  that  at  common  law  a  claim  for  ali- 
mony, allowed  by  the  Ecclesiastical  Court  in  granting  a 
divorce  a  mensa  et  thoro,  must  cease  with  the  death  of  the 
■wife,  and  which  is  conceded  by  the  appellee,  it  remains  to 
be  considered  whether  the  same  rule  applies  in  this  state 
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to  allowances  for  alimony  made  by  the  courts  in  granting 
divorces  under  the  provisions  of  our  statute. 

The  7th  section  of  the  act  regulating  the  granting  of 
divorces  by  the  courts  of  this  state  (2  G.  &  H.  350)  euacts, 
that  "divorces  shall  be  decreed  upon  the  application  of 
the  injured  party,  for  the  following  causes:  1.  Adultery. 
2.  Impotency.  3.  Abandonment  for  one  year.  4.  Cruel 
treatment  of  either  party  by  the  other.  5.  Habitual 
drunkeness,  or  the  failure  of  the  husband  to  make  rea- 
sonable provision  for  his  family.  6.  The  conviction  sub- 
sequent to  the  marriage  of  either  party  of  an  infamous 
crime.  7.  Any  other  cause  for  which  the  court  shall 
deem  it  proper  that  a  divorce  shall  be  granted."  The 
statute  also  provides  that  a  divorce  decreed  on  account  of 
the  misconduct  of  either  party  shall  entitle  the  other  to 
the  same  rights,  so  far  as  his  or  her  real  estate  is  con- 
cerned, that  he  or  she  would  have  been  entitled  to  by  the 
death  of  the  party  in  default.  It  is  also  made  the  duty 
of  the  court,  in  decreeing  a  divorce,  to  make  provision  for 
the  guardianship,  custody,  support,  and  education  of  the 
minor  children  of  such  marriage.  And  the  23d  section 
enacts  that  "  the  divorce  of  one  party  shall  fully  dissolve 
the  marriage  contract  as  to  both." 

It  thus  appears  that  the  statute  has  abolished,  in  this 
state,  the  common  law  divorce  a  mensa  et  thoro,  or  a 
mere  separation  of  the  parties  from  "  bed  and  board,"  in 
which  alimony  was  allowed  at  common  law,  and  has  sub- 
stituted therefor  a  total  dissolution  of  the  marriage  con- 
tract, and  a  restoration  of  the  parties  to  their  respective 
rights,  at  least  as  to  their  future  conduct  and  relations,  as 
though  the  marriage  had  never  existed.  It  is,  in  legal 
effect,  a  divorce  a  vinculo  matrimonii,  and  either  party, 
upon  its  rendition,  is  at  liberty  to  enter  into  a  new  mar- 
riage contract.  See  Whitsell  et  al.  v.  Mills,  6  Ind.  229; 
Chenowith  v.  Chenowith,  14  Ind.  2. 

It  is  also  to  be  observed  that  the  statute  authorizes  the 
granting  of  divorces,  dissolving  the  marriage  contract,  not 
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only  for  the  same  causes  for  which  a  mere  separation 
might  be  decreed  at  common  law,  but  for  several  other 
specific  causes,  to  which  is  also  added  the  still  more 
sweeping  provision  of  "  any  other  cause  for  which  the  court 
shall  deem  it  proper  that  a  divorce  should  be  granted" 

In  view  of  these  enactments,  it  must  be  admitted  by 
all  that  the  statute  has  radically  changed  the  whole 
policy  of  the  common  law  in  regard  to  divorces.  It  has 
abrogated  and  stricken  down  that  policy  from  which  the 
common  law  "deemed  so  highly  and  with  such  myste- 
rious reverence  the  nuptial  tie,  as  not  to  allow  it  to  be 
unloosed  for  any  cause  whatever  that  arises  after  the  union 
is  made."  It  establishes,  in  fact,  a  contrary  policy,  and 
with  great  liberality  allows  a  total  dissolution  of  the  mar- 
riage contract  in  almost  eveiy  case  where  the  union  has 
failed  to  be  productive  of  mutual  affection  and  happiness. 

To  vindicate  the  policy  of  the  law  is  no  necessary  part 
of  the  duty  of  the  court.  Whether  the  statute  referred  to 
is  founded  in  wisdom  and  sound  policy  or  otherwise,  is 
for  the  legislature  and  not  the  court  to  determine;  it  is 
simply  the  duty  of  the  latter  to  pronounce  and  administer 
the  law  as  it  is  found  to  exist,  leaving  it  to  the  law- 
making power  to  change  it  if  it  shall  be  ascertained  to 
operate  injuriously. 

The  provisions  of  the  statute  in  reference  to  aligiony,  or 
the  allowance  to  the  wife  on  the  rendition  of  a  decree  of 
divorce,  are  as  follows : 

"Section  19.  The  court  shall  make  such  a  decree  for 
alimony,  in  all  cases  contemplated  by  this  act,  as  the  cir- 
cumstances of  the  case  shall  render  just  and  proper." 

u  Section  22.  The  decree  for  alimony  to  the  wife  shall 
be  for  a  sum  in  gross,  and  not  for  annual  payments;  but 
the  court,  in  its  discretion,  may  give  a  reasonable  time  for 
the  payment  thereof  by  installments,  on  sufficient  security 
being  given." 

Now,  when  it  is  remembered  that  the  statute  has  abol- 
ished divorces  a  mensa  et  thoro9  in  which  alone,  under  the 
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common  law,  alimony  was  decreed,  and  has  destroyed  one 
of  the  principal  characteristics  of  alimony  at  common  law, 
by  providing  that  the  allowance  shall  be  for  a  sum  in 
gross,  and  not  for  annual  payments;  and  that  it  has  sub- 
stituted divorces  wholly  dissolving  the  marriage  contract, 
and  restoring  the  parties  to  their  original  rights  and  to 
their  separate  real  estate;  and  when  it  is  recollected  that 
whatever  personal  property  the  wife  may  have  brought 
to  the  husband  on  the  marriage,  and  not  retained  as  her 
separate  property,  or  however  much  property  may  have 
been  accumulated  by  their  joint  care  and  toil,  and  to 
which  she  may  have  contributed  in  a  large  degree,  it  is 
all  held  by  the  husband  on  the  dissolution  of  the  mar- 
riage, and  the  wife  is  barred  from  any  future  claim  on 
him  or  his  estate;  in  a  word,  in  view  of  all  the  provi- 
sions of  the  statute,  when  considered  and  construed 
together,  is  it  not  manifest  that  the  legislature  intended 
that,  upon  granting  the  divorce,  the.  court,  under  the 
authority  to  decree  alimony  to  the  wife,  should  make  a 
just  and  equitable  settlement  between  the  parties  of  their 
marital  relations,  in  view  of  all  the  circumstances  of  that 
relation,  and  of  the  property  of  the  parties,  and  their  joint 
labors  in  the  accumulations  during  the  marriage ;  and  that 
the  sum  so  given  to  the  -wife  should  thereupon  become 
her  absolute  property,  as  upon  an  equitable  partition 
between  them?  Such,  it  seems  to  us,  is  the  reasonable 
and  proper  interpretation  of  the  statute. 

The  allowance  so  authorized  is  named  alimony  in  the 
statute;  but  it  is  not  the  alimony  of  the  common  law,  the 
right  to  which  ceased  to  exist  or  reverted  to  the  husband 
on  the  death  of  the  wife,  resulting  from  the  fact  that  the 
marriage  relation  continued  to  exist  until  her  death.  But 
it  is  alimony  under,  and  the  creature  of,  the  statute,  given 
upon  an  equitable  settlement  between  the  parties  upon 
the  dissolution  of  the  marriage,  and  of  all  the  relations  of 
i  husband  and  wife  theretofore  existing  between  them.  The 
1  reason  for  the  rule  at  common  law  does  not  exist  under 
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the  statute,  and  the  rule  itself  should  not  therefore  be 
applied. 

The  demurrer  to  the  complaint  was  properly  sustained, 
and  the  judgment  therefore  must  be  affirmed. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Justice  Gregory  did  not  sit  in  this  case. 

J.  H.  Brown  and  William  P.  Rhodes,  for  appellant. 
J.  McCabe,  for  appellee. 


Western  Union  Telegraph  Company  v.  Ward. 

Tblegraph  Companies. — The  law  requires  a  telegraph  company,  when  its 
agents  in  their  proper  offioe  receive  messages,  to  transmit  the  same  with 
impartiality  and  good  faith,  and  in  the  order  of  time  in  which  they  are 
received,  and  a  failure  to  comply  with  this  requisition  makes  the  com- 
pany liable  to  the  perBon  whose  dispatch  is  neglected  or  postponed.  Private 
dispatches  must,  however,  give  way  to  the  transmission  of  intelligence  of 
public  and  general  interest,  and  to  communications  for  and  from  officers 
of  justice. 

8amx. — Where  the  plaintiff  went  to  the  office  of  the  Western  Union  Telegraph 
Company  in  Indianapolis  with  a  message  as  follows,  "Come  by  the  night 
train/'  and  inquired  of  the  agent  if  the  same  could  be  sent  immediately  to 
Lafayette,  Indiana,  and  was  answered  that  it  could  be  immediately,  and 
paid  the  charges  demanded  of  him  by  the  agent,  and  the  sending  of  the 
message  was  postponed  till  the  next  morning,  when  it  was  too  late  to  be 
of  any  service,  the  plaintiff  was  entitled  to  recover  the  penalty  of  $100, 
under  the  statute,  (1  G.  &  H.  611,  see.  1,)  unless  the  message  could  not 
have  been  sent  by  reason  of  some  derangement  of  the  wireB,  or  unless  it 
was  postponed  in  consequence  of  the  transmission  of  intelligence  of  general 
and  public  interest,  or  communications  for  and  from  officers  of  justice. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Bay,  Ch.  J.— This  action  was  commenced  against  the 
appellant,  under  the  first  section  of  "An  Act  to  regulate 
Electric  Telegraph  Companies,"  (1  G.  &  H.  611,)  for  an 
alleged  violation  of  its  provisions.  The  section  directs 
that  such  companies  shall,  during  the  usual  office  hours, 
receive  dispatches,  and  on  payment  or  tender  of  the  usual 
charge,  according  to  the  regulations  of  said  companies, 


378  SUPREME  COURT  OF  INDIANA. 

Western  Union  Telegraph  Company  v.  Ward. 

shall  transmit  the  same  with  impartiality  and  good  faith, 
and  in  the  order  of  time  in  which  they  are  received,  under 
;  penalty,  in  case  of  failure  to  transmit,  or  if  postponed  out 
i  of  such  order,  of  $100,  to  be  recovered  by  the  person  whose 
X  dispatch  is  neglected  or  postponed.  The  section  also 
makes  provision  that  messages  of  a  peculiar  character 
shall  have  preference  in  the  order  of  transmission.  Issues 
were  formed,  and  the  cause  submitted  to  a  jury  for  trial. 
The  finding  of  the  jury  was  in  favor  of  the  appellee,  under 
the  instructions  of  the  court.  The  evidence  disclosed 
the  following  facts:  Certain  persons  were  arrested  by 
military  authority,  in  the  city  of  Lafayette,  and  brought 
to  Indianapolis ,  on  the  1st  day  of  July.  The  examination 
of  the i_parties  was  postponed  until  ten  o'clock,  A.  M., 
of  the  following  day,  and  the  appellee,  who  was  their 
attorney,  went  at  half-past  seven  o'clock,  P.  M*,  with  his 
clients,  to  thg,  ~qffi.ce  of  the  appellant  in  Indianapolis, 
and  after  fSqtdring  of  the  agd^it  in  charge  of  the  office 
whether  the  line  was  in  order  fo  Lafayette,  and  whether 
a  message  could  be  sent  at  once,  and  receiving  an  answer 
in  the  affirmative,  he  prepared  a  dispatch  in  these  words : 
"  Come  on  the  night  train  without  fail,  to  testify  on  behalf 
of,"  etc.  This  message  was  properly  addressed,  and  the 
agent  informed  "  that  unless  the  dispatch  could  go  at  once, 
it  would  be  of  no  use,  as  the  men  were  wanted  to  come  to 
Indianapolis  by  the  night  train."  The  agent  replied  "that 
the  dispatch  could  be  sent  immediately,  as  there  were  no 
obstructions,  and  the  lines  were  all  clear."  Thereupon  the 
message  was  delivered,  and  was  accepted  upon  payment 
of  the  charge  for  sending  it.  Thq  evidence  of  the  appel- 
lant was  as  follows :  At  the  time  the  message  was  received, 
the  book-keeper,  whose  duty  it  was  to  receive  dispatches, 
collect  payment  for  the  same,  and  deliver  to  one  of  the 
operators,  was  in  the  office,  and  not  more  than  one 
operator  was  present  with  him.  That  operator  had  left 
the  service  of  the  appellant,  and  could  not  be  produced  as  a 
witness.    The  next  morning,  about  eight  o'clock,  the  acting 
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manager  of  the  company  discovered  the  dispatch  with 
other  messages  on  the  files,  and  "  saw  that  it  ought  to  have 
been  sent  the  evening  before,  to  have  enabled  the  parties  to  ' 
have  come  by  the  train  as  desired,"  and  he  then  forwarded 
the  message  as  soon  as  possible.  It  was  also  shown  that 
sometimes  messages  were  delayed,  as  the  operator  at  the 
other  end  of  the  line  was  engaged  on  other  lines  when 
called.  At  that  time,  the  dispatches  for  the  associated 
press  generally  commenced  coming  at  eight  o'clock,  and 
lasted  sometimes  a  longer  and  sometimes  a  shorter  time. 
At  the  proper  time,  the  following  instructions  were 
asked  by  the  appellant : 

"  1.  This  is  an  action  to  recover  a  penalty  of  $100 ;  and 
in  order  to  entitle  the  plaintiff  to  recover,  he  must  prove 
that  he  deposited  with  the  defendant  at  Indianapolis, 
during  the  usual  office  hours,  the  message  set  forth  in  the 
complaint,  for  transmission  to  Lafayette,  and  paid  or  offered 
to  pay  therefor ;  and  that  the  defendant  did  not,  with  im-  . 
partiality,  and  in  good  faith,  and  in  the  order  of  time  in  / 
which  it  was  received,  transmit  the  same  to  Lafayette. 

Ki  2.  Mere  negligence  in  the  transmission  of  the  message, 
whereby  it  was  delayed  from  evening  until  the  next  morn- 
ing, unless  such  negligence  was  accompanied  by  bad  faith, 
or  unless  the  message  was  postponed  out  of  its  order,  will 
not  entitle  the  plaintiff  to  recover  in  this  action,  but  in 
such  case  the  company  would  be  liable,  in  the  proper  ac- 
tion, for  such  damages  as  her  negligence  occasioned." 

The  instructions  were  refused  by  the  court;  and  the  fol- 
lowing instructions  were  given  to  the  jury,  over  the  ex- 
ceptions of  the  appellant:  "1.  This  is  an  action  to  recover    . 
a  penalty  of  $100  for  an  alleged  failure  to  transmit  the     ; 
message,  in  the  complaint  specified,  by  the  defendants.  ; ' 
2.  The  law  requires  of  the  defendant,  where  the  agents   f 
of  the  telegraph  company,  in  their  proper  office,  receive 
messages,  to  transmit  the  same  with  impartiality  and  good  / 
faith,  and  in  the  order  of  time  in  which  they  are  received ;   i 
and  a  failure  to  comply  with  this  requisition  makes  the  ' 
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company  liable  to  the  person  whose  dispatch  is  neglected 
f  or  postponed.    Private  dispatches  must  give  way,  how- 
/  ever,  to  transmission  of  intelligence  of  general  and  public 
I  interest;  to  communications  for  and  from  officers  of  jus- 
I    tice.    If  you  shall  believe,  from  the  evidence,  that  the 
\  plaintiff,  acting  as  the   attorney  of  Bixler  and  Iddings, 
went  to  the  office  of  the  Western  Union  Telegraph  Com- 
pany at  Indianapolis,  with  the  message  in  the  complaint 
)  specified,  and  inquired  of  the  agent  if  the  same  could  be 
sent  immediately  to  Lafayette,  and  was  informed  that  it 
could  be  immediately,  and  the  plaintiff  paid  the  charges 
demanded  of  him  by  such  agent,  and  the  sending  of  the 
message  was  postponed  until  the  next  morning,  to  an 
hour  when  it  was  too  late  for  the  message  to  be  of  any 
service,  the  plaintiff  would  be  entitled  to  recover  the 
penalty  of  $100,  unless  the  company  has  shown  that, 
after  receiving  the  message,  the  same  could  not  be  sent 
by  reason  of  some  derangement  of  the  wires,  or  that  the 
dispatch  was  postponed  in  consequence  of  the  transmission 
of  intelligence  of  general  and  public  interest,  or  commu- 
nications for  and  from  officers  of  justice." 
'    It  will  be  observed  that  the  appellant  sought,  by  the 
instructions  asked,  to  place  the  question  of  her  liability 
before   the  jury  upon   the  determination  of  the   issue, 
whether  or  not  she  had,  with  negligence  and  bad  faith, 
postponed  the  transmission  of  the  dispatch,  or  whether 
she  had  postponed  such  message  out  of  its  order.     The 
instructions  given  to   the  jury  presented  the   question, 
whether  or  not  the  message  was  transmitted  the  night 
following  its  delivery ;  and  declared  that  if  not  transmitted 
i  then,  and  such  failure  was  not  excused  by  its  lines  being 
\out  of  order,  or  privileged  messages  being  received,  the 
sending  of  it  in  the  morning  was  no  transmission,  and 
the  company  were  liable.    We  are  of  opinion  that  the 
view  expressed  by  the  court  was  correct.    The  message, 
upon  its  face,  and  as  explained  at  the  time  of  its  delivery 
to  the  company,  could  have  no  force  unless  sent  before 
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the  night  train  left  Lafayette.  "  Come  by  the  night  train/' 
as  it  sounded  along  the  wires  the  next  morning,  spojce 
not  as  a  living  voice,  bat  as  an  echo  of  the  past.  Our 
postal  facilities  are  ample  for  the  transmission  of  such 
memories,  and  the  law  will  not  permit  the  telegraph  to  be 
employed  as  a  rival. 

The  judgment  is  affirmed,  with  five  per  cent,  damages. 

H.  W.  Chase  and  J.  A.  Wilstach,  for  appellant. 
John  A.  Steiny  for  apoellee. 


~\ 


^f;^;-.    f 


The  City  op  Vincennes  v.  Richards. 

Improvement  of  Streets — Damages.— Under  the  statute,  a  city  has  fall 
power  to  repair  streets  and  construct  drains  and  sewers.    If  it  does  this 
with  proper  care  and  skill,  and  without  malice,  it  is  not  liable  for  conse- 
uential  injury. 

APPEAL  from  the  Knox  Circuit  Court.  *-<* 

F&azer,  J. — The  appellee  sued  the  appellant,  allo^ijig> 
that  he  owned,  and  resided  on,  a  certain  half  lot  imVIn-  •.'.    *V\ 

cennes;  that  the  city,  by  erecting  and  maintaining  ditaer^    •    *'  \ 

culverts,  embankments,  ditches,  water-ways,  grades,  (and  ^         ^1  -  J 
excavations  upon  certain  streets  of  the  city,  caused  tthdb  i  *' 
waste  water,  which  before  had  been  accustomed  to  flow; 
elsewhere,  to  be  diverted  from  its  natural  channels,  and 
thrown  upon  the  appellee's  lot. 

The  city  answered  in  three  paragraphs,  the  second  of 
which  alleges  that  the  city  is  incorporated  under  the 
general  laws  of  this  state ;  that  the  common  council  ordered 
said  streets  to  be  graded  and  improved ;  that,  in  pursuance 
of  such  order,  it  did  erect  and  still  maintains  said  culverts, 
etc. ;  that  the  work  was  done  in  a  careful  and  proper  man- 
ner, and  in  the  judgment  of  the  common  council  was 
proper  and  necessary,  and  that  the  damages,  if  any,  were 
the  necessary  consequence  of  said  improvement,  and  were 
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not  caused  by  any  neglect  or  carelessness,  etc.    To  this  a 
demurrer  was  sustained,  which  is  the  error  assigned. 

We  think  that  the  paragraph  was  good.  The  question 
presented  is  not  new  in  this  court.  The  statute  (1 G-.  &  H. 
231)  gives  the  city  full  power  to  do  what  it  is  alleged  to 
have  done  in  the  improvement  of  the  streets.  It  has  full 
authority  to  repair  the  streets,  and  to  construct  drains  and 
sewers.  If  it  does  this  with  proper  skill  and  care,  and 
without  malice,  as  the  paragraph  alleges  in  substance,  and 
consequential  injury  result  to  the  citizen,  he  has  no  remedy, 
and  the  fault,  if  any,  is  in  the  law,  which  we  must  declare 
as  we  find  it  to  exist.  City  of  Greencastle  v.  Eazlett,  at  this 
term ;  Lafayette  v.  Bush,  19  Ind.  326 ;  Macy  v.  Indianapolis, 
17  Ind.  267 ;  Wood  v.  Meats,  12  Ind.  516.  The  principle 
declared  by  these  cases  is  fully  sustained  by  well-considered 
cases  elsewhere.  A  collection  of  many  of  these,  as  well  as 
a  most  able  and  exhaustive  discussion  of  the  question  itself, 
by  Mr.  Ch.  J.  Bronson,  may  be  found  in  Radcliff's  Etfrs  v. 
Brooklyn,  4  Comst.  195. 

The  judgment  is  reversed  with  costs ;  cause  remanded, 
with  instructions  to  set  aside  all  proceedings  subsequent  to . 
the  filing  of  the  amended  answer. 

Samuel  Judah,  for  appellant. 
John  Baker,  for  appellee. 


Kortz  v.  The  City  of  Lafayette 

Pleading — Time. — In  personal  actions,  time  may  be  material  as  a  means 
of  identification  of  a  particular  act,  and  as  a  means  of  limiting  the  dam- 
ages claimed  to  the  injury  caused  by  that  particular  act 


APPEAL  from  Tippecanoe  Common  Pleas. 
Ray,  Ch.  J. — This  action  was  instituted  for  the  recovery 
of  damages,  charged  as  resulting  to  the  appellant  from  the 
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improper  construction  of  certain  attempted  improvements, 
made  by  the  corporate  authorities  of  the  city  of  Lafayette, 
along  the  line  of  one  of  the  streets  of  said  city. 

The  case  is  brought  to  this  court  on  questions  of  law, 
reserved  during  the  progress  of  the  cause  in  the  court 
below,  under  the  provisions  of  sec.  847,  2  Q.  &  H.  210. 

The  record  includes  the  complaint,  the  answer,  and  the 
bill  of  exceptions,  (which  contains  the  instructions  of  the 
court  to  the  jury,)  and  the  statement  of  the  court,  "that 
the  evidence  on  the  trial  of  this  cause  established  the  fact 
that  the  grade  of  Main  street,  for  its  entire  length,  in  said 
city  of  Lafayette,  was  made  prior  to  the  year  1860,  and  has 
not  been  since  altered." 

The  instruction,  to  which  the  appellant  excepted,  is  as 
follows:  "That  the  plaintiff  is  confined  to  the  injury  oc- 
casioned by  the  improvement  made  in  the  year  I860,  and 
can  not  recover  for  any  damage  by  any  former  improve- 
ment ;  but  if  you  find  that  the  city  at  the  time  recognized 
and  increased  the  grade  of  Mam  street,  the  jury  may  con- 
sider  that  fact;  but  if  the  damage  was  not  occasioned  by 
the  increase  of  the  grade  of  Main  street,  made  at  the  time — 
to-wit :  1860 — the  plaintiff,  by  his  pleading,  is  estopped  from 
relying  on  any  previous  grade  of  Main  street  made  by  the 
defendant." 

The  complaint  alleges  that  the  appellant  is  the  owner  of 
a  lot  in  said  city  of  Lafayette,  bounded  on  the  east  by  Pearl 
street,  and  on  the  south  by  Main  street ;  that  there  was 
a  strip  of  low  ground  in  said  city,  where  water  accumulated 
and  flowed  over,  and  passqfL  off  through  a  natural  channel, 
without  injury  to  adjacent  property,  "  until  the  doing  of 
the  aets  thereafter  set  forth ;"  "  that  in  the  course  of  the 
laying  out  of  the  streets  in  the  various  additions  to  said 
city,  and  the  improvements  of  the  same,  always  under  the 
direction  of  the  proper  officers  of  said  city,  the  water,  which 
theretofore  flowed  through  the  natural  channel  aforesaid, 
was  diverted  from  its  original  course  and  channel,  and  made 
to  flow  over  and  through  certain  streets,  and  especially  that 
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all  the  water  accumulating  north  of  said  Main  Btreet  was 
brought  into  and  made  to  flow  through  Pearl  street  afore- 
said, along  the  east  side  of  the  lot  aforesaid,  and  passing 
thence  across  Main  street,  was  conducted  through  a  drain 
or  sewer  along  the  south  side  of  Main  street,  to  a  point 
some  three  hundred  feet  west  of  said  Pearl  street,  where  it 
was  turned  in  a  southerly  direction  again,  and  passed  off 
as  before,  and  that  for  some  years  the  water  so  accumu- 
lating passed  off  as  usual,  and  without  damage. 

"But  plaintiff  says  that,  in  the  summer  of  1860,  the 
defendant,  by  its  proper  officers,  attempted  to  improve  the 
drain,  or  sewer,  or  channel  through  which  the  water  had 
theretofore  passed,  by  walling  the  same  for  a  considerable 
distance  along  said  Main  street,  and  from  said  Main  street 
south ;  and  that  she  also  built  at,  etc.,  a  channel  for  the  pas- 
sage of  the  water  so  accumulating  as  aforesaid  across  said 
Main  street,  by  walling  the  same  up  with  stone  upon  each 
side,  and  building  a  bridge  over  the  same,  and  by  filling 
the  said  Main  street  upon  each  side  of  said  channel  and 
bridge,  so  that  the  waters  aforesaid  would  have  no  other 
outlet  or  passage  from  said  Pearl  street  except  through 
said  channel  or  bridge,  which  opened  into  the  drain  or 
sewer  aforesaid  on  the  south  side  of  said  Main  street,  until 
the  same  became  high  enough  to  flow  over  and  across 
the  traveled  part  of  said  street,  which  is  higher  than  the 
premises  aforesaid  of  said  plaintiff;  by  which  construction 
of  6aid  channel,  culvert,  or  bridge,  the  original  channel  or 
passage  way  of  said  water  was  very  much  lessened  and 
narrowed,  and  was  not  made  o?  left  sufficiently  large  to 
pass  freely  the  water  accumulating,  and  which  might 
accumulate  in  the  manner  aforesaid,  and  be  directed  and 
flow  along  said  Pearl  street.  And  said  plaintiff  says  that, 
on  or  about  the  27th  day  of  January,  1862,  (there  being  at 
that  time  a  large  amount  of  snow  on  the  ground,)  there 
came  a  large  fall  of  rain,  by  which,  and  the  melting  of  the 
snow  aforesaid,  there  accumulated  upon  that  part  of  the 
surface  of  the  earth  from  which  water  is  accustomed  to 
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flow  into  the  low  ground  and  channel  aforesaid,  a  large 
amount  of  water,  which  flowing  and  being  conducted  into 
said  Pearl  street,  ought  to  have  passed  off  the  usual  way, 
without  inconvenience  or  damage  to  the  plaintiff';  but  that, 
owing  to  the  narrowness  and  want  of  capacity  of  the 
channel,  bridge,  or  culvert  at  said  Main  street,  and  along 
the  same,  as  constructed  by  the  defendant  as  aforesaid,  and 
owing  to  the  filling  up  of  said  Main  street,  at  .and  near  said 
bridge  or  culvert,  said  water  could  not  pass  off,  but  by  the 
causes  aforesaid  was  obstructed  aud  accumulated  in  said 
Pearl  street,  above  said  Main  street,  in  such  quantity  that 
it  flowed  over  the  lot  aforesaid." 

There  is  also  a  second  paragraph  of  the  complaint,  which 
contains  the  same  averments,  charging  also  that  the  work 
was  unskillfully  and  improperly  done  by  the  defendant, 
whereby  damages  resulted. 

It  is  insisted  by  the  appellant  that  the  time  at  which  the 
act  complained  of  was  done  is  not  material,  and  that  he 
should  not  have  been  confined  to  the  date  fixed  in  his  com- 
plaint. It  is  true  that  time  is  not  in  itself  material ;  but, 
as  a  means  of  identification  of  one  particular  act  from 
which  an  injury  is  alleged  to  have  resulted,  and  as  limiting 
the  damages  claimed  to  the  injury  caused  by  that  particu- 
lar act,  we  think  the  pleadings  in  this  case  make  the  time 
material.  The  proof,  we  must  presume,  the  evidence  not 
being  in  the  record,  sustained  the  allegations  of  the  com- 
plaint, that  certain  improvements,  in  the  summer  of  1860, 
were  made  by  the  city  "  of  the  drain,  or  sewer,  or  channel 
through  which  the  water  had  theretofore  passed,"  and  the 
question  presented  to  the  jury  trying  the  cause  was, 
whether  the  work  then  done  caused  the  damage.  This 
was  the  issue  the  city  was  called  upon  to  meet,  and  not 
the  results  of  another  and  distinct  act,  performed  at 
another  and  different  time.  We  think  it  clear  that  a 
recovery  in  this  action  would  not  have  protected  the  city 
against  another  suit  for  damages  resulting  from  the  altera- 
tion of  the  grade  of  the  street  made  at  some  former  period, 
Vol.  XXHL— 25 
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and  that  therefore  the  recovery  was  properly  limited  to  the 
damages,  if  any,  resulting  from  the  improvements  which 
were  in  fact  made  at  the  time  fixed  by  the  complaint. 

The  instruction,  we  think,  was  correct  as  given.    The 
judgment  should  be  affirmed. 

'Judgment  affirmed. 

Gregory,  J.,  having  been  of  counsel  in  the  cause,  was 
not  present  at  the  consideration  of  the  case  in*  this  court. 

R.  C.  Gregory ',  for  appellant. 


Steinmetz  v.  Signer. 

Notice — Time. — Notice  to  appear  before  a  court  of  conciliation  on  "  Tuesday 
the  18th  of  May"  did  not  require  the  defendant  to  appear  on  the  19th  of 
May,  which  was  Tuesday. 

APPEAL  from  the  Ripley  Common  Pleas. 

Frazbr,  J. — The  only  question  in  this  record  is,  whether 
the  court  below  erred  in  rendering  judgment  against  the 
appellant,  who  was  defendant  below,  for  costs.  The  action 
was  for  assault  and  battery,  in  which  the  plaintiff  recovered 
$25  damages. 

The  decision  depends  upon  the  answer  to  be  given  to 
the  question,  whether  a  notice  to  appear  before  the  court 
of  conciliation  on  Tuesday,  May  18th,  required  the  defend- 
ant to  appear  on  the  19th  day  of  May,  which  was  Tuesday. 

An  action  of  this  class,  if  it  has  merit  enough  in  it  to 
justify  a  verdict  for  $25,  or  any  other  sum,  must,  in  the 
judgment  of  all  right-thinking  men,  be  regarded  as  justly 
entitled  to  the  same  favorable  consideration  which  ought 
to  be  accorded  to  any  other  suit  of  equal  magnitude,  and 
in  which  the  plaintiff  is  in  the  right.  The  law  abhors 
trifles,  but  we  think  it  would  be  difficult  to  show  that  an 
actual  injury  to  the  person  or  the  good  name  of  a  citizen 
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is  less  important  than  the  refusal  to  pay  the  most  trifling 
sum  of  money  due  on  contract;  or  that  less  protection 
ought  to  be  afforded,  by  the  law,  to  the  first  and  most  im- 
portant of  the  natural  rights  of  an  individual,  his  personal' 
security,  than  to  that,  which  is  of  infinitely  less  conse- 
quence  to  him,  his  mere  property.  It  seems,  however, 
that  our  legislation,  so  far  as  civil  remedies  are  afforded, 
makes  a  discrimination  between  a  man  and  his  property, 
which  recognizes  the  property  as  being  somewhat  more 
sacred  than  its  owner.  If  a  lawless  neighbor  injure  the 
property  of  another  by  violence,  the  courts  of  justice  are 
wide  open,  and  suit  can  be  brought  the  next  hour,  and 
damages  and  costs  will  be  given ;  but  if  a  violent  blow  be 
inflicted  upon  a  man,  breaking  his  limb,  he  can  not  ordi- 
narily sue  at  once,  except  upon  the  condition  that  he  shall 
not  recover  costs.  That  the  property  will  sell  in  the 
market  and  the  man  will  not,  will  never  be  regarded  as  a 
good  reason  for  this  distinction. 

We  have  made  the  foregoing  comment  upon  the  statute 
upon  which  the  appellant  relies,  as  affording  a  reason 
satisfactory  to  ourselves,  for  holding,  as  we  do,  that  that 
statute  should  receive  a  very  liberal  construction  in  favor 
of  plaintiffs. 

By  the  statute,  the  notice  must  specify  the  time  at  which 
the  defendant  is  required  to  appear  before  the  court  of 
conciliation.  Now,  there  was  no  such  time  as  Tuesday, 
May  18th.  If  the  day  of  the  month  is  disregarded,  then  the 
notice  becomes  entirely  uncertain,  for  there  were  several 
Tuesdays  in  that  month,  and  nothing  to  designate  which 
one  was  meant.  But  "  May  18th  "  would  be  certain,  and  we 
should  not  hesitate  to  reject  the  day  of  the  week  as  sur- 
plusage, and  hold  the  notice  sufficient  to  require  the 
defendant  to  appear  on  the  18th.  This  would  be  going 
as  far  as  we  could  go  without  virtually  disregarding  the 
statute,  and  that  we  can  not  do.  But  it  will  not  do  to  say 
that  the  notice  should  also  be  held  sufficient  for  the  19th 
of  May.    To  do  that  would  be  to  disregard  the  only 
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indication  of  definite  time  which  it  contains,  and  leave 
the  defendant  to  uncertain  conjecture  as  to  what  was 
required  of  him.  This  would  be  a  total  disregard  of  the 
statute.  There  are  only  two  positions  concerning  the 
matter  which  can  be  maintained  with  any  show  of  rea- 
son; the  one  is,  that  the  notice  is  wholly  defective  for 
stating  an  impossible  day;  the  other,  that  it  is  sufficient 
tot  May  18th;  and  exercising  the  greatest  liberality  in  favor 
of  the  notice,  we  adopt  the  latter.  It  happens  unfortu-, 
nately,  however,  that  this  does  not  in  this  case,  help  the 
plaintiff,  the  court  of  conciliation  having  been  held  on  the 
19th  of  May. 

The  judgment  against  the  defendant  below  for  costs,  is 
reversed;  cause  remanded,  with  directions  to  the  court 
below  to  modify  its  judgment  accordingly.  Costs  here 
against  the  appellee. 

Charles  N.  Shook,  for  appellant. 


|l*  m  Fritz  v.  Fritz. 

Practice — Misjoinder. — A  plaintiff  may  unite  in  one  complaint  two  or 
more  causes  of  action,  unless  such  union  amounts  to  a  misjoinder,  in 
which  case  a  demurrer  for  that  cause  is  the  proper  mode  of  raising  the 
objection.    Page  890. 

Divorce — Petition. — It  is  not  necessary  that  a  petition  for  divorce  by  a 
wife  should  contain  the  averment  that  for  two  years  previous  to  the  filing 
thereof  she  had  maintained  a  good  reputation  for  ohastity  and  virtue. 
Sec.  16,  2  G.  &  H.  852,  prescribes  a  rule  of  evidence,  not  of  pleading. 
Page  890. 

Evidence — Deed  from  Husband  to  Wipe. — A  deed  from  the  husband  di- 
rectly to  the  wife,  was  admitted  in  evidence,  over  the  objection  of  the 
defendant,  that  it  was  void. 

Held,  that  although  the  deed  was  void  in  law,  yet  it  was  competent  for  a 
court  of  equity  to  inquire  into  the  ciroumstanoes  under  which  it  was  exe- 
cuted for  the  purpose  of  giving  it  validity,  and  for  this  purpose  it  was 
proper  to  give  it  in  evidence.    Page  891. 

APPEAL  from  the  Warren  Common  Pleas,* 
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Gregory,  J. — JDruziUa  Fritz  filed  her  petition  in  the 
Common  Pleas  Court  against  her  husband,  John  Fritz,  for 
divorce. 

It  is  alleged,  among  other  things  in  the  petition,  that  in 
consequence  of  the  cruel  treatment  of  the  wife  by  the  hus- 
band she  was  compelled  to  separate  from  him ;  that  she 
and  her  husband,  in  the  month  of  March,  1864,  agreed  to 
separate;  that,  on  said  separation,  the  husband  agreed  to 
let  her  have  two  town  lots  and  a  house  in  Lebanon,  Warren 
county,  Indiana,  (describing  them,)  for  a  home  for  her  and 
her  child,  the  fruit  of  the  marriage,  if  she  would  pay  him 
the  sum  of  $350,  which  she  had  received  of  her  father's  es- 
tate; that  said  John  went  before  a  justice  of  the  peace,  and 
made  a  deed  for  said  lots  to  her,  agreeing  to  put  her  in 
the  possession;  that  she,  considering  the  matter  as  all 
being  right  and  legal,  paid  over  to  him  the  money ;  that 
in  a  short  time  afterward  she,  having  taken  legal  counsel, 
was  advised  to  have  her  husband  make  her  another  deed, 
and  appoint  a  trustee  in  the  same  to  take  the  conveyance 
for  her  use;  that  she  called  on  her  husband  to  make  said 
deed  and  take  up  the  other  deed,  which  he  wholly  refused 
to  do,  and  holds  the  lots  in  his  possession,  together  with 
the  money  so  paid  to  him  by  the  wife. 

The  following  appears  in  the  transcript  of  the  record : 
"Comes  the  defendant,  by  MeCabe,  his  attorney,  and  the 
defendant  moves  the  court  to  strike  out  the  allegations  or 
causes  of  action  contained  in  the  plaintiff's  complaint,  for 
the  reason,  as  alleged  by  the  defendant,  that  the  same 
contained  more  than  one  cause  of  action  in  covent  of  the 
complaint;  which  motion,  after  argument  of  counsel,  the 
court  overrule,  and  defendant  excepts."  And  this  is  as- 
signed for  error,  and  insisted  upon,  in  argument,  as  a 
ground  for  the  reversal  of  the  judgment  of  the  court 
below.  The  overruling  of  this  motion  presents  no  ques- 
tion of  which  we  can  take  cognizance.  "We  do  not  com- 
prehend the  full  meaning  of  the  motion,  but  it  is  suffi- 
ciently intelligible  to  justify  us  in  saying  that  it  was 
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rightly  overruled,  We  know  of  no  rule  of  law  that  for- 
bids a  plaintiff'  from  uniting  in  one  complaint  two  or  more 
causes  of  action,  unless  such  union  amounts  to  a  mis- 
joinder, in  which  case  a  demurrer  for  that  cause  is  the 
proper  mode  of  raising  the  objection,  (2  G.  k  H.,  p.  80, 
clause  sixth,  sec.  50,)  and  then  we  can  not  review  the  action 
of  the  court  below.    Id.  81,  sec.  62. 

The  appellant  demurred  to  the  complaint,  which  was 
overruled.  It  is  urged  that  the  petition  was  defective 
in  not  averring  that  the  plaintiff  had  for  two  years  pre- 
vious to  the  filing  thereof,  maintained  a  good  repu- 
tation for  chastity  and  virtue.  There  is  nothing  in  this 
objection. 

The  act  regulating  the  granting  of  divorces,  provides 
that  "  it  shall  be  deemed  sufficient  evidence  of  good  char- 
acter if  such  petitioner  shall  satisfy  the  court  or  jury  try- 
ing the  same  that  she  had,  for  two  years  previous  to  the 
filing  of  such  petition,  maintained  a  good  reputation  for 
chastity  and  virtue."    2  G.  &  H.  852,  sec.  16. 

This  is  a  rule  of  evidence  and  not  of  pleading.  It  sim- 
ply provides  what  shall  be  deemed  evidence  of  "good 
character,"  where  that  question  becomes  material. 

The  appellee  introduced  in  evidence,  over  the  objection 
of  defendant,  on  the  trial  below  the  deed  mentioned  in 
the  petition,  which  was  an  ordinary  deed  in  fee  from  the 
appellant  to  his  wife  for  the  lots  therein  described,  dated 
and  acknowledged  on  the  19th  day  of  April,  1864;  the 
consideration  named  therein  being  the  $850  paid  to  the 
husband  by  the  wife  out  of  her  separate  property.  It 
is  claimed  that  this  is  error.  It  is  insisted  that  the  deed 
was  void,  and  ought  not  to  have  been  given  in  evidence 
for  any  purpose.  "We  think  otherwise.  It  was  proper 
for  the  purpose  of  showing  the  conduct  of  the  husband 
toward  his  wife. 

In  the  case  of  WaUingsford  v.  Allen,  10  Peter's  Rep.  (S. 
C.  U.  S.)  583,  it  was  held  that  agreements  between  husband 
and  wife,  during  coverture,  for  the  transfer  from  him  of 
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property  directly  to  the  latter,  are  undoubtedly  void  at 
law.  Equity  examines  with  great  caution  before  it  will 
confirm  them.  But  it  does  sustain  them  when  a  clear  and 
satisfactory  case  is  made  out,  that  the  property  is  to  be 
applied  to  the  separate  use  of  the  wife;  where  the  consid- 
eration of  the  transfer  is  a  separate  interest  of  the  wife, 
yielded  up  by  her  for  the  husband'e  benefit,  or  of  their 
family,  or  which  has  been  appropriated  by  him  to  his  uses; 
where  the  husband  is  in  a  situation  to  make  a  gift  of 
property  to  the  wife,  and  distinctly  separates  it  from  the 
mass  of  his  property  for  her  use.  Either  case  equity  will 
sustain,  though  no  trustee  has  been  interposed  to  hold  for 
the  wife's  use. 

And  in  the  case  of  Shepard  v.  Shepard,  7  Johnson's  Oh. 
Rep.  57,  it  was  held,  that  though  a.  deed  from  the  hus- 
band directly  to  his  wife  is  void  in  law,  yet  where  the  con- 
veyance of  the  husband  is  for  the  purpose  of  making  a 
suitable  provision  for  the  wife,  as  giving  her  a  deed 
of  certain  lands,  parcel  of  his  estate,  during  her  widow- 
hood, equity  will  lend  its  aid  to  enforce  the  provision, 
especially  where  the  rights  of  creditors  do  not  interfere, 
and  where  the  wife  had,  by  an  antenuptial  contract, 
released  all  right  of  dower  to  arise  under  the  marriage, 
on  the  express  engagement  of  the  husband,  that  she 
should  be  endowed  of  all  lands  acquired  by  them  during 
their  cohabitation. 

In  the  light  of  these  authorities,  we  think  that  although 
the  deed  from  John  Fritz  to  his  wife  was  void  in  law,  yet  it 
was  competent  for  a  court  of  equity  to  inquire  into  the  cir- 
cumstances under  which  it  was  executed,  for  the  purpose 
of  giving  it  validity ;  and  for  this  purpose  it  was  proper  to 
give  the  deed  in  evidence.  All  distinction  between  law 
and  equity  is  abolished.    (2  G.  &  H.  p.  S3  sec.  1). 

The  evidence  is  in  the  record;  it  is  contended  that  it 
does  not  sustain  the  finding.  Regarding  the  well-recog- 
nized rule  on  the  subject,  we  have  looked  through  the  tes- 
timony, and  think  that  there  was  evidence  sufficient  to 
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prove  every  material  fact  necessary  to  sustain  the  finding 
of  the  court  below. 

The  judgment  is  affirmed,  with  costs. 
J.  McCabe,  for  appellant. 
B.  F.  Gregory  and  Jesse  Harper y  for  appellee. 


George  v.  Nelson. 

Practice. — Where  an  answer  to  the  second  and  third  paragraphs  of  a  com- 
plaint for  slander  and  malicious  prosecution  was  filed  and  withdrawn, 
they  were  admitted  to  be  true,  and  it  was  the  duty  of  the  same  jury  that 
tried  the  case  to  assess  the  damages  upon  these  paragraphs. 

APPEAL  from  the  Madison  Circuit  Court. 

Frazer,  J. — Complaint  in  three  paragraphs;  the  first 
two  for  slander,  and  the  third  for  malicious  prosecution. 
Answer,  general  denial,  and  justification  to  the  first  para- 
graph of  the  complaint ;  to  the  second  and  third,  a  general 
denial  was  filed,  but  afterward  withdrawn  before  trial. 
There  was  a  reply  of  general  denial  to  the  justification ; 
verdict  and  judgment  for  the  defendant,  from  which  the 
plaintiff  appeals. 

All  the  errors  insisted  on  in  the  brief  would  have  been 
waived  if  they  had  not  been  assigned,  as  they  were,  as  rea- 
sons for  a  new  trial.  There  is,  therefore,  only  one  question 
in  the  record,  in  the  sense  of  the  constitution,  which  re- 
quires us  to  state  and  decide  all  the  questions  in  the  record. 
That  question  is,  did  the  court  below  err  in  refusing  a  new 
trial?  Several  reasons  are  insisted  upon  as  being  each 
sufficient  to  support  the  error  alleged  in  this  ruling ;  but 
as  we  are  not  bound  to  examine  all  of  them,1  and  the 
state  of  the  business  here  demands  at  present  our  best  ex- 
ertions to  accomplish  it,  we  forbear  to  travel  over  the 
entire  ground,  as  we  otherwise  might,  and  limit  ourselves 
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to  so  much  as  is  merely  necessary  fairly  to  decide  whether 
a  new  trial  ought  to  have  been  granted. 

The  instructions  to  the  jury  go  upon  the  assumption 
that,  there  was  a  general  denial  to  the  second  and  third 
paragraphs  of  the  complaint;  indeed,  they  so  state  ex- 
pressly. By  statute,  those  paragraphs  were  admitted  to  be 
true,  not  being  denied;  and  as  there  was  no  answer  to 
them  at  all,  it  was  the  duty  of  the  same  jury  which  tried 
the  issues  growing  out  of  the  first  paragraph,  simply  to 
assess  the  plaintiff's  damages  upon  the  second  and  third. 
But  there  were  instructions  excepted  to,  in  which  the  jury 
were  told  that  they  could  not  do  this  unless  they  found 
from  the  evidence  that  those  paragraphs  were  substantially 
true.     This  was  error. 

Judgment  is  reversed,  with  costs ;  cause  remanded,  with 
instructions  to  the  Circuit  Court  to  grant  a  new  trial. 

J.  W.  Sansberry  and  Walter  March,  for  appellant. 

1  See  9  Ind.  867;  8  Id.  464,  835,  40;  8  Id.  221. 


Boyl's  Administrator  v.  Simpson. 

Peactice. — An  account  against  WUUam  Boyl  was  filed  and  docketed  as  a 
claim  against  the  estate  of  William  Boyl,  deceased;  the  administrator  of 
deceased  was  made  adversary  party  on  the  record,  and  as  such  appeared 
and  answered  to  the  merits. 

Held,  that  if  there  was  any  defect  in  the  complaint  as  to  form,  in  not  being 
against  the  estate  or  the  administrator,  it  was  cured  by  the  answer. 

Practice. — Judgment,  that  the  plaintiff  recover  the  amount  found  by  the 
jury  "  of  and  from  the  assets  of  the  estate  of  William  Boyl,  deceased,0  is 
in  effect  an  "  order  of  allowance,"  under  sec.  66,  2  Q.  &  H.  608. 

APPEAL  from  the  Clinton  Common  Pleas. 
Elliott,  J. — Simpson  filed  a  claim  in  the  clerk's  office 
of  the  Court  of  Common   Pleas  against  the  estate  of 
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William  Boyl,  deceased.  His  administrator,  Lewis  Boyl, 
appeared  and  contested  the  claim.  It  was  placed  on  the 
issue  docket,  and  the  administrator  answered:  1.  General 
denial.    2.  Set-off.    8.  Payment. 

The  case  was  tried  by  a  jury,  who  returned  a  general 
verdict  for  the  plaintiff  for  (85  ;  also  a  special  finding  of 
certain  facts  in  answer  to  interrogatories  propounded  at 
the  instance  of  each  of  the  parties.  Judgment  on  the 
general  finding  of  the  jury. 

The  only  points  discussed  by  appellant's  brief  are,  that 
the  account  filed  is  fatally  defective  as  a  complaint,  and 
that  the  court  erred  in  rendering  a  judgment  on  the  find- 
ing of  the  jury,  instead  of  an  order  allowing  the  amount 
so  found  against  the  estate. 

There  is  nothing  in  the  first  point.  The  account  is 
against  William  Boyl  for  work  and  labor  done  by  Simpson 
for  the  former. 

From  the  14th  of  June,  1859,  to  the  15th  of  February,  1862, 
making  thirty-three  months,  at  $18  per  month $429  00 

1861.     Cr.  per  am' t  paid  Strange $20  00 

"        "    Sundries $200  00 

220  00 

Balance  due $209  00 

Which  is  formally  verified  by  the  affidavit  of  the  plaintiff 
below.  But  it  is  insisted  that  to  make  it  a  valid  com- 
plaint, it  should  have  been,  in  form,  against  the  estate  or 
the  administrator  of  William  Boyl,  deceased.  It  was  filed, 
as  the  record  shows,  and  docketed  as  an  account  against 
the  estate.  The  appellant,  as  the  administrator  of  the 
deceased,  was  made  the  adversary  party  on  the  record, 
and  as  such  appeared  and  answered  to  the  merits;  so 
that,  if  there  was  a  defect  in  the  matter  complained  of, 
(and  we  do  not  think  there  was,)  it  was  cured  by  the 
answer. 

The  judgment  is  that  the  plaintiff  recover  the  amount 
found  by  the  jury  "  of  and  from  the  assets  of  the  *tate 
of  William  Boyl,  deceased."    There  is  no  error  in  this. 
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The  statute  provides  that  in  case  claims,  filed  against 
the  estate  of  a  decedent,  are  not  admitted,  they  "  shall  be 
transferred  to  the  issue  docket  of  such  court,  and  shall 
stand  for  trial  at  the  next  term  thereof,  as  other  civil 
actions  pending  therein,"  etc.  2  G.  &  H.  sec.  66,  p.  503. 
It  further  provides,  in  such  cases,  that  "if  the  claim  is 
found  to  be  just,  the  court  shall  order  it  to  be  allowed, 
which  order  shall  be  entered  on  the  proper  record  of  such 
court,  bear  interest  from  that  time  until  paid,  and  have 
the  full  force  of  a  regular  judgment  in  any  court,"  etc. 
The  judgment  in  this  case  is  not  a  formal  order  of  allow- 
ance, but  is  in  effect  the  same  thing.  See  8  Ind.  515 ; 
also  16  Ind.  27. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

iV.  Burden  and  James  N.  Simms,  for  appellant 


McEwen  and  Another  v.  Hussey  and  Another. 

Practice. — The  original  complaint  is  superseded  by  the  amended  complaint,    ,143     7S 
and  the  latter  must  contain  copies  of  the  writings  sued  on.  ' 

Same — Demurrer. — Demurrer  to  the  answer  reaches  back  to  the  complaint, 
but  a  defect  of  parties  can  not  be  reached  in  that  way ;  that  objection  can 
only  be  made  by  demurrer  to  the  complaint. 

APPEAL  from  the  Sullivan  Common  Pleas. 

Frazer,  J. — Complaint  to  foreclose  a  mortgage.  It  is 
alleged  that  the  mortgage  was  made  to  a  third  party,  to 
secure  a  note  to  him,  and  that  the  note  and  mortgage  have 
been  assigned  to  the  plaintiff;  but  neither  the  note,  mort- 
gage, nor  assignment  are  exhibited  as  the  statute  posi- 
tively requires.  An  original  complaint  did  purport  to 
have  copies  of  these  instruments  annexed  to  and  made 
parts  of  it.  But  that  complaint  wa«  superseded  by  an 
amended  complaint,  and  is  therefore  not  a  part  of  the 


896  SUPREME  COURT  OF  INDIANA. 

Hughes  v.  Llstner. 

record.  2  S.  ft  E  278.  (See  HoUridge  v.  Sweet,  p.  118.) 
"We  can  not  look  at  it,  though  it  is  improperly,  with  a 
number  of  other  papers,  copied  into  the  transcript.  The 
amended  complaint  has  no  such  copies. 

The  questions  made  by  the  appellants,  as  to  the  nature 
of  the  assignment  and  the  proper  parties,  are  therefore 
not  before  us,  and  we  are  not  disposed  to  volunteer  any 
opinion  upon  them.  If  the  plaintiffs  shall  choose  to  take 
the  risks,  and  the  defendants  shall  hereafter  bring  the 
case  before  us  in  a  shape  presenting  those  questions,  we 
will  then  pass  upon  them. 

Demurrers  were  sustained  to  answers  of  the  appellants, 
and  this  ruling  presents  the  only  question  in  the  record. 
The  appellants  do  not  urge  that  their  answers  were  good, 
but  they  insist  that  the  complaint  was  bad,  and  that  the 
demurrers  should  have  been  carried  back  to  it.  This  is 
true.  The  complaint  is  bad  for  a  failure  to  show  copies  of 
the  instruments  upon  which  the  suit  was  founded;  but  a 
defect  of  parties  can  not  be  reached  in  that  way.  That 
objection  can  only  be  reached  by  a  demurrer  to  the  com- 
plaint.   2  G.  ft  H.  81,  sec.  54. 

The  judgment  is  reversed,  with  costs ;  cause  remanded, 
with  instructions  to  set  aside  the  proceedings  subsequent 
to  the  filing  of  the  answers,  and  to  permit  the  plaintiffs  to 
amend  their  complaint. 

M.  3L  May  and  S.  jB.  Hamitt,  for  appellants. 
N.  Usher,  for  appellees. 


Hughes  v.  Listner, 

JumoR. — The  affidavit  of  a  juror,  showing  the  finding  to  have  proooeded  upon 
corrupt  or  improper  grounds,  will  not  be  received  or  considered  by  the 
court  on  an  application  for  new  trial. 
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APPEAL  from  the  Wayne  Common  Pleas. 

Kay,  Ch.  J. — This  action  was  tried  on  appeal  from  a  jus- 
tice of  the  peace.  Issues  of  fact  were  formed,  and  trial  by 
jury,  and  finding  for  plaintiff  was  had  below.  A  motion 
for  new  trial  was  made,  founded  upon  an  affidavit  of  one 
of  the  jurors,  that  the  bailiff  having  the  jury  in  charge  had 
informed  them  that,  unless  they  agreed  upon  a  verdict  be- 
fore the  adjournment  of  the  court  on  that  day,  (Saturday,) 
they  would  be  compelled  to  remain  together  until  ithe 
meeting  of  the  court  on  the  following  Thursday ;  and  that 
.  upon  said  information,  and  to  avoid  such  confinement,  and 
not  upon  the  merits  of  the  controversy,  he  agreed  to  the 
finding  for  the  plaintiff.  The  motion  for  new  trial  was 
overruled,  and  an  exception  taken. 

We  think  the  affidavit  of  the  juror  furnished  no  ground 
for  disturbing  the  verdict.  The  law  is  well  settled  that  the 
affidavit  of  a  juror,  showing  the  finding  to  have  proceeded 
upon  corrupt  or  improper  grounds,  will  not  be  received  or 
considered  by  the  court.  Vaise  v.  Delaval,  1  Term  Rep.  11. 
The  case  in  13  Ind.  90,  (The  Lafayette  Plank-road  Company 
v.  The  New  Albany  Railroad  Company])  cited  by  appellant, 
presented  only  the  question  of  the  competency  of  a  mem- 
ber of  the  jury  to  serve  as  a  juror. 

Judgment  is  affirmed,  with  five  per  cent,  damages. 

Biclde  and  Burchenal,  for  appellant. 


23    ftff 

Dumell  and  Wife  v.  Terstegkm.  .  w  m 

Mortgage. — A  mortgage  made  to  secure  an  indebtedness,  continues  to 
stand  as  such  security,  though  the  note  or  other  paper  which  evidences 
the  indebtedness  may  be  taken  up,  and  other  paper  of  the  same  party  sub- 
stituted therefor. 

Sams.— Complaint  alleged  that  A  and  wife  made  mortgage  to  secure  the  pay- 
ment of  a  note,  and  that  the  mortgage  and  note  were  filed  with  the  com- 
plaint, etc.    The  note  filed  with  the  complaint  is  executed  by  A  and  wife 
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and  does  not  bear  interest  The  mortgage  describes  a  note  of  the  same 
date  executed  by  "A"  bearing  interest  from  date. 

Held,  that  a  demurrer  to  the  complaint  was  correctly  overruled  in  the  lower 
court 

Same. — Where,  by  a  misdescription  in  the  mortgage,  or  in  consequence  of  a 
renewal  of  the  paper  originally  sued  on,  ihat  which  is  produced  does  not 
correspond  with  that  which  the  mortgage  describes,  the  complaint  ought 
to  contain  specific  averments  connecting  the  note  sued  on  with  the  mort- 
gage given. 

APPEAL  from  the  Floyd  Circuit  Court. 

Frazer,  J. — The  complaint  alleged  that  the  appellants 
tnade  a  mortgage  of  real  estate  to  secure  the  payment  of 
a  note;  that  the  note,  though  overdue,  was  not  paid;  and 
that  the  mortgage  and  note  were  filed  with  the  complaint, 
etc.  The  note  filed  appears  to  be  executed  by  J.  Dirndl 
and  Ann  M.  Dumdl,  and  does  not  bear  interest  from  date. 
The  mortgage  describes  a  note  of  like  date,  executed  by 
Jesse  Dumelly  bearing  interest  from  date. 

The  defendants  filed  separate  demurrers  to  the  com- 
plaint, showing  for  cause  that  it  did  not  state  sufficient 
facts.  The  overruling  of  these  demurrers  is  the  only  error 
assigned. 

It  is  a  familiar  proposition  that  a  mortgage  made  to 
secure  an  indebtedness  continues  to  stand  as  such  se- 
curity, though  the  note  or  other  paper  which  evidences 
the  indebtedness  may  be  taken  up,  and  other  paper  of  the 
same  party  substituted  therefor  by  way  of  renewal  or 
otherwise.  Equity,  which  regards  the  substance  of  things, 
holds  the  debt  as  the  thing  actually  intended  to  be  secured, 
and  regards  the  note  as  merely  the  evidence  of  the  debt. 
It  appears  from  the  recitals  in  this  mortgage,  that  Jesse 
Dumell  and  Ann  M.  DumeU9  at  the  date  of  the  note  and 
mortgage,  were  husband  and  wife.  If  so,  and  the  debt 
was  really  the  husband's,  then  the  note  did  not  bind  her, 
and  the  mortgage  correctly  describes  it  as  the  note  of  the 
husband;  for  such  it  would  be  in  legal  effect  But  the 
note  annexed  to  the  complaint  did  not  bear  interest,  while 
that  which  the  mortgage  describes  did.     The  argument 
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of  the  appellant  is,  that  where,  by  misdescription  in  the 
mortgage,  or  in  consequence  of  renewal  of  the  paper 
originally  secured,  that  which  is  produced  does  not  cor- 
respond with  that  which  the  mortgage  describes,  the  com- 
plaint ought  to  contain  specific  averments  connecting  the 
note  sued  on  with  the  mortgage  given.  This  is  undoubt- 
edly correct,  but  we  can  not  conceive  of  any  mode  by 
which  such  averment  can  be  better  made  than  is  done  in 
this  complaint.  It  distinctly  alleges  that  the  note  exhib- 
ited is  the  one  which  was  secured  by  the  mortgage.  This 
allegation  would  admit  whatever  proof  might  be  necessary 
to  show  that  fact.  In  the  case  in  hand,  it  may  perhaps 
be  regarded  as  the  equivalent  of  an  averment  that  the 
mortgage,  by  mistake,  misdescribes  the  note. 

Judgment  affirmed,  with  five  per  cent,  damages  and 
costs. 

JR.  £  H.  Crawford,  for  appellant. 

John  S.  Davis,  Thomas  L.  Smith,  and  M.  C.  Kerr,  for 
appellees. 


Wallace  v.  Morgan  and  Another. 


184    500 


23    390 

Usages  op  Teade. — Local  customs  may  exist  and  be  confined  to  a  particular  141   691 

locality,  by  which  the  trade  of  such  place,  and  the  rights  and  duties  of 
persons  engaged  therein,  may  be  controlled.    Page  402. 

Sajcb. — To  render  such  a  custom  valid,  to  control  a  general  principle,  it 
should  be  well  defined,  in  general  use  at  the  place  by  those  engaged  in  the 
business  to  which  it  is  applicable,  and  of  suoh  standing  as  to  raise  a  reason- 
able presumption  that  it  was  known  to  those  making  shipments  to  such 
place;  it  should  be  uniform,  and  so  well  settled  that  persons  in  the  trade 
must  be  considered  as  contracting  with  reference  to  H.    Page  408. 

Same— PiEADiaro.— Where  a  usage  is  set  up  in  conflict  with  general  prin- 
ciples, the  averments  should  bring  the  oase  clearly  within  the  rule. 
Page  408. 

Same.— A  local  custom  authorising  the  local  factor  in  his  own  discretion, 
without  the  assent  or  knowledge  of  his  principal,  to  ship  goods  consigned 
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to  him,  for  sale  in  his  own  market,  to  a  factor  of  hia  own  choosing,  unknown 
to  the  principal,  in  a  different  and  distant  market,  is  unreasonable. 

Same. — A  custom  of  commission  merchants  in  Indumapolit  to  forward  to 
New  York,  for  sale,  flour  of  a  grade  unsuitable  for  sale  in  the  markets  of 
Indianapolis,  is  void  for  uncertainty.    Page  407. 

Instructions. — The  instructions  should  be  relevant  to  the  issues  in  the  case 
and  pertinent  to  the  evidence  given  to  the  jury.    Page  409. 

Agency — Ratification. — When  a  principal  is  fully  informed  of  the  acts  of 
his  agent,  it  is  his  duty,  within  a  reasonable  time,  to  either  affirm  or  dis- 
affirm, and  if  he  fails  to  do  so,  affirmance  may  be  inferred  from  his  silence 
Page  418. 

APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  J. — Morgan  ft  Vorhis,  the  appellees,  sued  Wal- 
lace, the  appellant,  for  an  alleged  conversion  of  seventy-four 
barrels  of  flour,  shipped  by  them  to  Wallace,  as  commission 
merchant,  at  Indianapolis. 

The  complaint,  in  substance,  is  as  follows :  That  on  the 
13th  day  of  September,  1861,  the  defendant  being  a  com- 
mission merchant  at  the  city  of  Indianapolis,  the  plaintiffs, 
who  are  partners  under  the  name  of  Morgan  ft  Vorhis, 
forwarded  to  the  said  defendant,  at  his  place  of  business, 
seventy-four  barrels  of  flour,  of  the  value  of  $370,  being  of 
the  value  of  $5  a  barrel ;  that  the  defendant  received  and 
undertook  to  sell  the  same  promptly  for  a  reasonable  com- 
pensation, at  the  best  market  price,  and  account  to  the 
plaintiffs  for  the  proceeds  thereof.  Breach,  that  the  de- 
fendant, though  specially  thereunto  requested  on  the  18th 
day  of  September,  1862,  has  never  accounted  for  said  flour 
or  the  proceeds  thereof,  but  has  converted  the  same  to  his 
own  use,  to  the  plaintiffs'  damage  $500,  etc. 

The  defendant  answered  in  three  •  paragraphs :  1.  That 
the  flour  was  of  a  quality  that  would  not  sell  in  the  city 
of  Indianapolis,  and  that  on  the  27th  of  September,  1861,  he 
shipped  it  to  HiU,  Anthony  ft  Co.,  commission  merchants 
in  the  city  and  state  of  New  York,  then  known  and  re- 
puted as  a  safe,  solvent  business  house,  and  doing  business 
as  commission  merchants  in  said  city  of  New  York :  that 
afterward  he  informed  the  plaintiffi  of  said  shipment^  and 
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gave  them  the  name  of  the  firm  to  whom  it  was  made, 
and  that  they  thereupon  approved  the  same;  that  Hill, 
Anthony  ft  Co.,  on  the  30th  of  October,  1861,  disposed 
of  said  seventy-two  barrels  of  flour  for  $820.  Soon 
after  which,  and  before  said  defendant  could  collect 
from  them  the  proceeds  of  the  flour,  they  failed,  and 
became  wholly  insolvent,  whereby  the  proceeds  of  the 
flour  were  lost. 

3.  Set-off.    To  these  paragraphs  the  plaintiff  replied  in 
denial. 

The  second  paragraph  is  as  follows:  "That  on  the  17th 
day  of  September,  1861,  he  was  a  forwarding  and  commis- 
sion merchant,  doing  business  in  the  city  of  Indianapolis, 
Indiana;  that  on  the  day  named  he  received,  as  such 
forwarding  and  commission  merchant,  a  shipment  of  flour 
fromplaintiffe,  consisting  of  seventy-two  barrels,  being  the 
same  mentioned  in  the  complaint.  By  the  usage  and  cus- 
tom of  commission  and  forwarding  merchants  in  said  city 
of  Indianapolis,  flour  of  a  grade  not  suitable  for  market 
and  sale  in  said  city,  was  in  the  absence  of  special  instruc- 
tions, forwarded  to  the  city  of  New  York.  The  flour  men- 
tioned in  the  complaint  was  of  a  quality  not  suitable  for 
market  and  sale  in  said  city  of  Indianapolis,  and  no  special 
instructions  were  given  defendant  relative  to  the  sale  of  * 
said  flour."  The  paragraph  then  avers  that  on  the  27th  of 
September,  1861,  the  defendant  shipped  the  flower  to  Hill, 
Anthony  ft  Co.,  of  the  city  of  New  York,  who  sold  it  for 
$370 ;  that  Hill,  Anthony  ft  Co.  soon  after  the  sale  of  the 
flour  became  insolvent,  without  having  accounted  for  the 
proceeds,  whereby  the  same  are  lost,  etc.  To  this  para- 
graph a  demurrer  was  sustained,  to  which  the  defendant 
excepted.  The  issues  on  the  first  and  third  paragraphs 
were  tried  by  a  jury.  Verdict  for  the  plaintiff.  Motion 
for  new  trial  overruled,  and  exceptions.  Judgment  for  the 
plaintiff.    The  defendant  appeals. 

The  evidence  is  made  a  part  of  the  record  by  a  bill  of 
exceptions. 

Vol.  XXIIL— 26. 
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The  first  error  complained  of  is  the  ruling  of  the  court 
below  in  sustaining  the  demurrer  to  the  second  paragraph 
of  the  answer. 

The  paragraph  of  the  answer  to  which  the  demurrer 
was  sustained  admits  that  the  flour  was  shipped  to  the  ap- 
pellant at  Indianapolis,  for  sale,  as  <a  commission  merchant. 
Such  a  shipment,  in  the  absence  of  special  instructions,  im- 
plies at  least  that  the  article  shipped  is  to  be  sold  at  the 
place  of  the  factor's  business ;  in  this  Case,  at  the  city  of 
Indianapolis.  It  was  not  sold  there;  but,  at  the  expiration 
of  six  days  from  its  receipt,  the  factor,  without  any  special 
authority  from  his  principals,  shipped  it  to  SiU,  Anthony 
ft  Co.,  at  the  city  of  New  York,  for  sale  by  them  in  that 
market.  Hill,  Anthony  ft  Co.  sold  it,  became  insolvent,  and 
never  accounted  for  the  proceeds.  The  appellant  attempts 
to  justify  the  shipment  to  New  York  by  averring  that  the 
flour  "  was  of  a  quality  not  suitable  for  market  and  sale  in 
the  city  of  Indianapolis"  and  that  "by  the  usage  and 
custom  of  commission  and  forwarding  merchants,  in  said 
city  of  Indianapolis,  flour  of  a  grade  not  suitable  for 
market  and  sale  in  said  city  was,  in  the  absence  of  special 
instructions,  forwarded  to  the  city  of  Neio  York."  Do  the 
facts  thus  averred  constitute  such  a  commercial  usage  as 
*  to  justify  the  appellant  in  shipping  the  flour  to  Hill,  An- 
thony ft  Co.,  and  thereby  require  the  appellees  to  sustain 
the  loss?  It  is  said  that "  the  usages  of  commerce  regulate 
the  duties  and  privileges  of  commission  merchants,  and 
generally  form  their  contracts  in  business,  which  usages 
are  matters  of  fact,  and  susceptible  of  proof."  JRapp  v. 
Grayson,  2  Blackf.  130.  Commerce,  in  a  great  measure,  is 
regulated  and  controlled  by  certain  general  and  well-defined 
usages,  growing  out  of  the  necessities  and  conveniences  of 
trade,  by  which  the  rights  and  duties  of  parties  engaged 
in  commercial  pursuits,  in  their  different  relations  to  each 
other,  are  defined  and  understood.  Local  customs  or 
usages  may  exist  and  be  confined  to  a  particular  locality  or 
city,  by  which  the  trade  of  such  place,  and  the  rights  and 
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duties  of  persons  engaged  therein,  may  be  regulated 
and  controlled.  Such  is  the  character  of  the  custom 
attempted  to  be  set  up  in  this  case. 

To  render  such  a  custom  valid  to  control  a  general  prin- 
ciple, it  should  be  well  defined,  be  in  general  use  at  the 
place  by  those  engaged  in  the  business  to  which  it  is 
applicable,  and  of  such  standing  as  to  raise  a  reasonable 
presumption  that  it  is  known  to  those  engaged  in  making 
shipments  to  such  place.  It  should  be  uniform,  and  so  well 
settled  that  persons  in  the  trade  must  be  considered  as  con- 
tracting with  reference  to  it.  Benner  v.  Bank  of  Columbia, 
9  Wheat.  581,  and  note  at  the  end  of  the  case.  And 
where,  as  in  the  present  case,  such  a  usage  is  set  up  so 
much  in  conflict  with  general  principles,  we  think  the 
averments  should  be  such  as  to  bring  the  case  clearly 
within  the  rule.  Here  there  is  no  averment  that  the  alleged 
custom  is  general  or  uniform  among  merchants  of  the  class 
at  Indianapolis,  or  that  it  had  existed  for  any  considerable 
period  of  time ;  for  aught  that  appears,  it  may  not  have 
been  in  existance  at  the  date  of  the  shipment  by  the 
plaintiffs. 

Two  at  least  of  the  requisites  laid  down  by  Blackstone 
in  his  Commentaries,  (1  vol.  side  p.  78,)  to  make  a  particu- 
lar custom  good,  we  think,  are  applicable  to  commercial 
usages ;  to-wit :  they  must  be  reasonable  and  certain. 

Tested  by  these  rules,  is  the  alleged  custom  good? 
First,  is  it  reasonable  ?  The  legal  inference,  arising  from 
consignments  to  a  local  factor  is,  that  he  is  to  sell  to  the 
best  advantage  in  the  local  market  where  he  is  doing  busi- 
ness ;  this  rule  is  violated  by  the  usage  set  up.  The  factor 
is  a  special  agent,  and  bound  to  observe  the  utmost  good 
faith  toward  his  principal ;  it  is  a  personal  trust,  and  can 
not  be  delegated  to  another,  whose  ability  and  integrity 
might  not  be  known  to  the  principal,  or  if  known,  might 
not  be  selected  by  him  for  such  a  purpose.  This  is  the  uni- 
form general  rule,  both  at  common  law,  and  by  general 
commercial  usage.    Story  on  Agency,  sees.  18,  14,  84; 
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Chitty  on  Con.  225;  1  Par.  on  Con.  72;  Par.  Com.  Law, 
155.  The  exceptions  are :  1.  Where  the  business  is  such 
that,  obviously  and  from  its  very  nature,  it  can  not  be  done 
by  the  agent  otherwise  than  through  a  substitute.  The 
second  is,  where  there  exists  in  relation  to  the  business  a 
known  and  established  usage  of  substitution.  1  Par.  on 
Con.  72,  and  other  authorities,  supra*  This  latter  exception 
relates  ordinarily,  if  not  uniformly,  to  the  appointment 
of  sub-agents,  at  the  place  of  consignment,  to  effect  or  fa- 
cilitate the  sale  of  the  goods  in  that  market ;  such  as  the 
appointment  of  a  broker,  or  ministerial  agent,  where  the 
established  usage  requires  or  justifies  it.  So  the  general 
rule  requires  sales  to  be  made  for  cash,  and  the  factor  is 
liable,  if  he  sell  on  credit ;  but,  in  the  absence  of  instruc- 
tions to  the  contrary,  an  established  local  usage  may  justify 
a  sale  on  credit.  The  usage  here  set  up,  it  will  be  recol- 
lected, is  not  in  reference  to  the  sale  of  flour  in  the  city  of 
Indianapolis,  and  defining  the  powers  and  duties  of  factors 
in  reference  thereto,  which  would  seem  to  be  the  proper 
subject  matter  for  local  usages  in  such  cases,  but  to  author- 
ize the  local  factor,  in  his  own  discretion,  without  the 
assent  or  knowledge  in  fact  of  the  principal,  to  ship  the 
goods  consigned  to  him  for  sale  in  his  own  market  to 
a  factor  of  his  own  choosing,  unknown  to  his  principal,  in 
a  different  and  distant  market,  at  his  principal's  risk,  and, 
in  case  of  loss,  without  any  responsibility  upon  himself. 
In  this  case,  in  the  absence  of  the  alleged  local  usage,  or 
knowledge  in  fact  of  its  existence,  the  reasonable  pre- 
sumption would  be  that  the  plaintiffs,  with  a  knowledge  of 
the  various  markets,  preferred  to  risk  that  of  the  city  of 
Indianapolis ;  that  they  had  confidence  in  the  integrity  of 
Wallace,  and  therefore  intrusted  him  with  the  sale  of  their 
flour  in  that  market.  They  did  not  direct  him,  in  any 
event,  to  ship  it  to  New  York.  They  could  not  have  antici- 
pated that  he  would  do  so,  as  he  had  no  such  power  under 
the  law  or  any  general  commercial  usage.  They  did  not 
authorize  Wallace  to  appoint  for  them  an  agent  or  factor  in 
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the  city  of  New  York,  and  could  not  anticipate  that  he 
would  so  do  without  any  authority.  And  it  may  be  pre- 
sumed that,  though  they  trusted  him  to  sell  the  flour  at 
Indianapolis,  they  would  not  be  willing  to  trust  to  his  judg- 
ment and  discretion  in  selecting  another  market,  and  a 
factor  to  whom  to  make  the  consignment  Regarding, 
then,  the  direct  conflict  between  the  alleged  local  usage, 
and  so  many  of  the  well-settled  rules  and  general  commer- 
cial usages  governing  the  rights  of  consignees,  and  the 
obligations  and  duties  of  factors,  we  think  the  allowance 
of  such  a  custom,  and  especially  in  the  absence  of  positive 
knowledge  of  the  consignor,  as  a  reasonable  one,  of  more 
than  doubtful  propriety. 

The  cases  of  Wallace,  Lambeth  ft  Pope  v.  Bradshaw  ft 
Taylor,  6  Dana,  Ky.  Rep.  883,  and  McMorris  v.  Simpson, 
21  Wend.  610,  are  relied  on,  by  the  appellant's  counsel, 
as  sustaining  the  alleged  custom  set  up  in  this  case.  In 
the  former  case,  Wallace,  Lambeth  ft  Pope,  as  commission 
merchants  in  the  city  of  New  Orleans,  received  from  Brad- 
shaw ft  Taylor,  of  Kentucky,  two  hundred  and  eleven  bar- 
rels of  pork  and  one  barrel  of  peach-brandy,  in  January, 
1831 ;  and  in  April  of  that  year  they  advanced  to  Brad- 
shaw  ft  Taylor,  on  the  faith  of  the  goods,  $1,200,  there 
being  previously  a  balance  against  them  of  $54.88.  Wal- 
lace, Lambeth  ft  Pope  afterward  shipped  the  goods  to  Havana, 
for  sale,  without  authority  from  Bradshaw  ft  Taylor.  The 
latter  then  sued  the  former  to  recover  the  value  of  the 
goods  in  New  Orleans. 

On  the  trial  of  the  case  in  the  inferior  court,  the  defend- 
ants offered  to  prove  "that,  by  the  custom  and  usage 
among  commission  merchants  at  New  Orleans,  a  commis- 
sion merchant,  who  had  made  advances  on  goods  consigned 
to  him  from  another  state,  had  a  right  to  ship  them  to 
another  market  for  sale;  but  the  court  rejected  the  evi- 
dence, and  the  defendants  appealed.  Justice  Marshall,  in 
delivering  the  opinion  of  the  Court  of  Appeals,  in  refer- 
ence to  the  custom  attempted  to  be  proved  in  that  case, 
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said :  "  Such  custom  must,  indeed,  be  in  subordination  to 
the  general  and  more  authoritative  law  of  the  country  or 
state  in  which  the  particular  place  is  situated,  and  should 
have  the  qualities  of  universality,  continuance,  etc.,  be- 
longing to  a  good  custom. 

"It  is  not  unreasonable  or  unjust  that  a  commission 
merchant,  receiving  goods  on  general  consignment  from  a 
distant  owner,  and  making  advances  therefor,  should,  in 
consideration  of  the  interest  he  has  acquired  in  the  goods, 
and  for  his  own  safety,  be  authorized,  under  certain  cir- 
cumstances, at  his  discretion,  and  for  the  benefit  of 
himself  and  the  consignor,  to  ship  the  goods  to  a  more 
advantageous  market,  or  one  which  may  in  good  faith  be 
presumed  to  be  so,  and  especially  when,  as  the  evidence 
conduced  to  prove,  a  sale  at  New  Orleans  might  not  have 
indemnified  them  for  their  advances." 

It  will  be  observed  that  the  custom  in  this  case  is  based 
on  the  advancements  made  by  the  factor  to  the  consignor; 
and  its  reasonableness  is  sustained  by  the  court,  exclusively 
because  of  such  advancements  and  the  interest  acquired  by 
the  factor  in  the  goods  thereby.  In  the  case  at  bar,  the 
alleged  custom  rests  on  no  such  equitable  basis,  and 
therefore  it  can  not  be  claimed  that  the  former  furnishes 
any  authority  for  its  existence. 

The  case  in  21  Wend,  is  in  no  wise  applicable  to  the 
question  under  discussion.  In  that  case  the  plaintiff  and 
defendant  were  both  farmers,  residing  in  the  county  of 
Delaware.  The  defendant,  when  he  went  to  market  with 
his  own  butter,  had  been  in  the  habit  of  taking  and  selling 
butter  for  his  neighbors,  for  a  commission  of  fifty  cents  per 
firkin.  The  plaintiff  called  on  the  defendant,  and  asked 
when  he  was  going  to  New  York,  and  told  him  that  he  had 
left  eleven  firkins  of  butter  at  Catskill,  and  requested 
the  defendant  to  take  it,  and  do  the  best  he  could  with  it. 
Nothing  was  said  about  where  it  was  to  be  sold.  The  de- 
fendant told  the  plaintiff  he  would  do  as  well  by  it  as  if  it 
was  his  own,  and  then  asked  the  plaintiff  if  he  had  put 
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any  price  on  the  butter;  the  plaintiff  answered  no,  but 
wished  the  defendant  to  do  as  well  by  it  as  if  it  was  his 
own.  The  defendant  took  the  butter,  with  his  own,  to  New 
York,  where  he  remained  several  weeks,  endeavoring  to 
sell  the  butter ;  finding  the  market  dull,  and  the  price  un- 
satisfactory, he  sent  the  plaintiff's  butter,  with  his  own 
and  his  son's,  to  the  South  to  be  sold*  Afterward  the  plain- 
tiff sued  him  for  the  eleven  firkins  of  butter.  On  the  trial, 
evidence  was  given  tending  to  prove  that  the  usual  custom 
was  to  sell  in  New  York ;  that  the  market  was  either  Catskill 
or  New  York,  though  butter  was  sometimes  sent  South. 

The  court  held  that,  under  the  circumstances  of  the 
case,  the  defendant  was  not  liable  in  consequence  of  ship- 
ping the  butter  South ;  but  the  decision  was  based  on  the 
authority  given  him  by  the  plaintiff,  to  do  as  well  with 
the  butter  as  if  it  was  his  own,  thereby  leaving  the  matter 
entirely  to  his  own  judgment  and  discretion.  He  had 
acted  in  good  feith,  as  he  shipped  his  own  butter  South  at 
the  same  time.  There  is  certainly  nothing  in  the  case  to 
support  the  position  assumed  in  the  case  at  bar. 

But  is  the  alleged  custom  certain  ?  It  is,  that  "flour  of 
a  grade  not  suitable  for  the  market  and  sale  in  the  city  of 
Indianapolis  was,  in  the  absence  of  special  instructions, 
forwarded  to  the  city  of  New  York" 

It  may  well  be  asked,  to  what  grade  of  flour  does  this 
alleged  custom  apply  to  render  it  certain?  The  allega- 
tions imply  that  flour  of  some  grade  or  grades  is  suitable 
to  the  Indianapolis  market.  If  the  custom  defined  that 
quality,  then  it  might  be  inferred  that  all  other  grades 
were  excluded,  and  should  be  shipped  to  New  York.  Or, 
if  the  custom  defined  the  particular  grades  that  were  not 
suitable  to  the  Indianapolis  market,  then  the  commission 
merchant,  on  the  receipt  of  flour  of  the  condemned  grades, 
would  at  once  know  his  duty.  The  plaintiff's  shipment 
consisted  of  two  different  grades,  single  X  and  XXX,  and 
yet  both  are  condemned  as  unsuitable.  The  question  in- 
volved concerns  the  shipper  quite  as  much  as  it  does  the 
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factor,  and  it  is  important  for  him,  in  his  effort  to  become 
a  competitor  in  the  Indianapolis  market,  to  know  what 
grade  of  flour  is  suitable  to  the  tastes  of  those  depending 
on  that  market  for  supplies,  or  that  may  be  demanded  by 
the  particular  use  to  which  it  may  be  applied.  Or,  if  cer- 
tain grades  are  to  be  condemned  as  unsuitable,  and,  under 
the  alleged  custom,  sent  to  New  York,  to  know  what  such 
grades  are.  If  such  a  custom  exists  among  the  commis- 
sion  merchants  of  that  place,  and  is  certain  and  well  de- 
fined, they  should  be  able  at  once,  by  the  inspection  of  the 
brand  or  quality  of  flour,  to  determine  it  promptly. 

The  alleged  custom,  it  seems  to  us,  is  void  for  uncer- 
tainty ;  because,  by  its  terms,  as  stated  in  the  pleading, 
it  is  impossible  to  determine  what  grade  of  flour  is,  and 
what  is  not,  subject  to  its  provisions,  and  condemned  to 
be  shipped  to  New  York.  It  would  seem  to  leave  each 
factor  to  determine  from  his  own  judgment,  if  not  his  own 
peculiar  tastes,  to  what  grades  the  custom  applies.  If 
each  day  is  to  determine  its  application,  making  it  apply 
to  one  grade  to-day  and  to  another  to-morrow — if  at  one 
period  it  applies  to  all  grades,  and  at  another  to  none — it 
is  not  only  wholly  uncertain,  but  is  misnamed  "  a  commer- 
cial usage/' 

We  think  the  court  did  not  err  in  sustaining  the  de- 
murrer. 

During  the  trial  of  the  cause  before  the  jury,  the  de- 
fendant, having  been  sworn,  offered  to  prove  by  his  own 
evidence,  that  the  flour  was  of  a  quality  that  could  not  be 
sold  in  Indianapolis,  and  "  that  the  general  usage  and  cus- 
tom of  commission  merchants  of  said  city  of  Indianapolis 
was  to  forward  such  flour  as  was  consigned  to  them,  of  a 
quality  not  suitable  for  sale  in  Indianapolis,  to  New  York 
city,  to  be  there  sold."  The  court  refused  to  permit  the 
evidence  to  go  to  the  jury,  to  which  proper  exceptions 
were  taken.  This  ruling  of  the  court  is  also  assigned  for 
error. 

The   appellant  insists  that  the  evidence  was  proper 
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and  should  have  been  admitted,  tinder  the  first  para- 
graph of  his  answer,  as  tending  to  prove  a  ratification 
by  the  plaintiffs  below  of  his  shipment  of  the  flour  to 
Hxll,  Anthony  $  Co.,  at  New  York,  upon  the  ground  that, 
if  such  a  custom  existed,  the  plaintiffs  were  bound  to 
take  notice  of  it ;  and  that,  if  it  did  exist,  that  fact  would 
tend  strongly  to  prove  a  ratification  or  approval  of  the 
shipment,  and  thereby  add  strength  to  the  other  evidence 
on  that  point. 

We  have  already  held  that  the  matter  set  up  could  not 
amount  to  such  a  commercial  usage  as  to  justify  the  ship- 
ment ;  and  we  fail  to  see  how  the  evidence  offered  could 
have  any  legitimate  bearing  on  the  question  of  the  plain- 
tiff's subsequent  ratification  or  approval  of  the  shipment 
to  New  York.  It  did  not  legally  tend  to  prove  the  fact, 
and  was-  therefore  properly  ruled  out. 

The  next  error  assigned  is,  that  the  court  erred  in 
giving  improper  instructions  to  the  jury,  as  to  the  ques- 
tion of  ratification  of  the  shipment  of  the  flour  to  HiU, 
Anthony  $  Co.,  and  in  refusing  instruction  asked  by  the 
defendant  on  the  same  point.  One  of  the  reasons  as* 
signed  for  a  new  trial  embraces  the  same  matter. 

It  is  a  well-settled  rule  of  the  law,  that  the  instructions 
of  the  court  to  the  jury  should  be  relevant  to  the  issues  in 
the  case,  and  pertinent  to  the  evidence  given  to  the  jury. 
It  is  proper,  therefore,  as  the  evidence  in  the  case  is  in 
the  record,  that  we  should  look  to  it  first,  and  then  ex- 
amine the  instructions  complained  of,  and  determine 
whether  the  case  was  fairly  presented  to  the  jury  on  the 
questions  of  law  arising  on  the  evidence.  The  evidence 
shows  that  the  flour  was  received  by  Wallace,  at  Indian- 
apolis, on  the  17th  of  September,  1861,  under  the  following 
letter  of  instructions  to  him  from  the  plaintiffe : 

"  Trafalgar,  Indiana,  September  12, 1861. 
"Andrew  Wallace:  Sir — We  ship  you  this  day  seventy- 
four  barrels  of  flour;  forty  barrels  is  made  out  of  light 
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wheat,  branded  with  only  one  X;  the  balance  is  made  from 
good  wheat,  and  is  branded  XXX.  You  will  please  sell 
it  for  us  at  the  best  advantage,  and  remit  net  proceeds 
to  us  at  Trafalgar.  Send  check  on  some  of  the  banks  at 
your  city,  as  it  will  suit  us  just  as  well,  and  can  be  sent  by 
mail.  Please  keep  proceeds  of  each  parcel  separate,  as  X 
flour  does  not  belong  to  us.  We  would  like  for  you  to  sell 
as  soon  as  you  can  conveniently. 

"Morgan  &  Vorhis." 
• 

Wallace  testified  in  reference  to  the  flour:  u  Placed  flour 
in  my  warehouse ;  overhauled  it ;  was  not  suitable  for  this 
market;  sold  two  barrels  at  $4.50  each ;  they  were  returned 
as  the  flour  was  not  suited  to  this  market;  I  shipped  to 
Hilly  Anthony  ft  Co.,  New  York  city."  The  bill  of  lading 
given  by  the  railroad  company  to  Wallace  of  his  shipment 
to  Hilly  Anthony  ft  Co.  was  then  given  in  evidence,  dated 
"  Indianapolis,  September  23, 1861,"  and  is  for  seventy-two 
barrels  of  flour. 

Wallace  further  testifies :  "  Saw  Morgan  after  shipment ; 
was  here  twice ;  sold  him  two  bills  of  goods — October  17, 
and  November  12, 1861.  I  told  him  I  had  shipped  his  flour 
to  Hilly  Anthony  ft  Co.,  New  York;  said  nothing  against  it; 
do  n't  exactly  recollect  what  he  did  say ;  offered  to  sell  him 
more  goods,  saying  I  could  take  it  out  of  proceeds  of  the 
sale  of  flour,  but  he  wanted  no  more  goods;  tried  to  sell 
more  goods,  as  I  was  confident  of  getting  money  for  flour ; 
Hilly  Anthony  ft  Co.  were  reputed  good  and  solvent,  and 
prompt  business  men."  A  letter  from  Hilly  Anthony  ft  Co. 
was  here  given  in  evidence,  dated  "  New  York7  October  26, 
1861,"  addressed  to  Wallace.  We  extract  so  much  of  it 
as  is  pertinent  to  the  questions  involved :  "  Yours  of  the 
23d  is  before  us,  and  all  you  say  carefully  observed.  Your 
draft,  as  stated,  $283,  will  be  cheerfully  honored  on  present- 
ation. Your  shipment  reached  us  two  or  three  days  since, 
very  much  used  up,  being  muddy  and  in  bad  order.  We 
have  worked  hard  to  meet  your  expectations  by  obtaining 
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$6,  but  could  not  quite  reach  it  We  have  sold  seventy- 
two  barrels  to-day  at  $5.95,  and  will  send  you  account  of 
sale  in  a  day  or  two.  We  think  the  Trafalgar  a  good 
honest  flour,  and  when  a  little  better  known  here,  would 
sell  freely  at  good  prices." 

Wallace  further  testifies :  "  I  drew  a  draft  for  $280 ;  re- 
turned dishonored ;  tried  through  another  house  to  collect, 
but  got  nothing."  Neither  the  date  of  the  draft  or  its 
dishonor  is  given. 

On  the  25th  of  November,  1861,  Wallace  wrote  the  plain- 
tiff as  follows : 

"  Indianapolis,  November  25, 1861. 
"  Messrs.  Morgan  $  Co. :  Gents — Your  order  came  to  hand. 
I  am  waiting  for  salt,  and  will  fill  your  order.  .  As  to  the 
flour,  I  fear  it  will  be  a  total  loss.  I  have  done  the  best  I 
could  as  your  agent,  and  you  will  have  to  loose  the  whole. 
I  will  do  my  best  to  save  it.  This  is  my  first  shipment  of 
flour  lost,  if  it  should  turn  out  lost. 

"  Yours  truly,  Andrew  Wallace." 

On  cross  examination,  Wallace  testified  that  this  was  his 
first  shipment  to  Hill,  Anthony  $  Co.;  that  the  draft  re- 
ferred to  in  their  letter  was  drawn  on  this  flour.  No  ac- 
count of  sale  had  then  been  furnished,  and  the  draft  was 
drawn  on  a  conjecture  of  the  probable  amount,  and  was 
payable  three  days  after  sight. 

Ezekiel  Morgan,  one  of  the  plaintiffs  below,  testifies: 
"Mill  at  Trafalgar,  seven  miles  south  of  Franklin;  the 
XXX  brand  good,  and  X  not  so  good  grade ;  flour  XXX 
brand  worth  $4.50  per  barrel  in  Indianapolis;  we  did  not 
ship  any  X  grade  to  sell  in  this  market  before.  In  October, 
1861,  about  the  middle,  I  called  at  Mr.  Wallace's  store ;  had 
never  had  any  receipt  from  Wallace  for  the  flour;  intro- 
duced myself  to  Wallace;  Wallace  says, i was  not  at  home 
when  flour  received ;  when  I  came  home  I  found  freights 
going  up,  and  shipped  it  at  once  to  New  York.9  My  reply 
was,  that  this  was  a  bad  business ;  did  not  send  such  flour 
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East;  shipped  my  flour  East  to  Boston  myself;  that  I  did 
not  ship  through  any  agent.  Bought  a  bill  of  goods  of 
Wallace ;  proposed  to  pay  for  them,  but  Wallace  said  no, 
he  could  take  it  out  of  the  proceeds  of  the  flour ;  told  him 
my  mill  business  and  store  were  separate  concerns,  but  he 
need  not  keep  separate  accounts,  as  I  could  settle  with  my 
partners ;  the  two  little  bills  had  no  concern  with  Morgan 
ft  Vorhis.  Came  back  about  13th  of  November ;  had  heard 
nothing  of  my  flour;  went  to  Wallaces  counting-room; 
Wallace  came  in;  did  not  at  first  know  me;  he  said  I 
ought  to  have  written  you  about  that  flour,  I  am  afraid  we 
are  going  to  have  trouble  about  that  flour;  don't  recollect 
what  I  said,  but  I  bought  more  goods ;  Wallace  said,  just 
take  what  you  want,  and  I  will  take  it  out  of  the  proceeds 
of  the  flour;  you  had  better  take  it  out,  or  may  be  you 
will  never  get  any  thing."  Witness  further  testified  that 
afterward  he  sent  Wallace  an  order  for  some  salt,  when,  in 
reply,  Wallace  wrote  him  the  letter  of  November  25, 1861 ; 
that  in  the  conversation  between  him  and  Wallace  in  AV 
veniber,  the  latter  said  that  he  had  foolishly  drawn  on  time; 
that  he  did  not  know  who  Wallace  had  shipped  the  flour 
to ;  did  not  think  Wallace  told  him. 

It  was  also  shown  by  several  depositions  of  witnesses, 
taken  in  the  city  of  New  York,  that  the  firm  of  Silly 
Anthony  ft  Co.  was  in  good  standing  and  repute  up  to 
the  time  of  their  failure,  the  latter  part  of  October,  1861. 
Among  them  is  the  deposition  of  R.  S.  HSU,  a  member  of 
the  firm,  who  testified  that  they  failed  on  the  28th  of 
October,  1861,  and  that  he  presumed  the  fact  of  their 
failure  was  known  in  the  business  community  the  day 
following. 

Under  this  state  of  the  evidence,  the  defendant  below 
moved  the  court  to  instruct  the  jury  as  follows: 

"  If  the  plaintiffs,  or  either  of  them,  with  knowledge  of 
the  facts,  ratified  the  act  of  defendant,  either  by  expressly 
assenting  to  it,  or  silently  acquiescing  in  it,  such  ratifica- 
tion is  equivalent  to  a  precedent  authority;  that  is,  the 
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same  precisely  as  though  the  authority  had  been  given 
before  he  performed  the  act.  Nor  can  a  principal  adopt 
a  portion  of  the  agent's  acts  and  reject  another  portion ; 
and  if  therefore  the  plaintiffs,  with  the  knowledge  of 
Wallace's  act,  if  such  knowledge  was  communicated  to 
them,  did  not  by  some  act  or  language  disavow  his  act, 
then  it  amounts  to  a  ratification  of  his  proceedings."  The 
court  refused  to  give  the  instruction  so  asked,  but  in- 
tructed  the  jury  as  follows :  "The  burden  of  showing  a 
ratification  by  a  preponderance  of  evidence  is  upon  the 
defendant.  Ratification  in  this  case  must  be  some  act  or 
declaration  of  plaintiff's,  with  full  knowledge  of  all  the 
facts  showing  an  intention  to  adopt  the  act  of  the  de- 
fendant.'9 

By  reference  to  the  leading  authorities  found  in  both 
elementary  works  and  books  of  adjudicated  cases,  however 
different  the  mere  mode  of  expression,  we  think  there  will 
be  found  no  substantial  difference  in  principle,  as  to  the 
law  governing  the  relation  of  principal  and  agent,  and  as  to 
what  is  necessary  to  constitute  ratification  or  affirmance  by 
the  principal  of  the  unauthorized  act  of  his  agent.  From 
the  authorities,  we  understand  the  general  rule  to  be,  that 
the  principal  is  not  bound  by  the  unauthorized  act  of  his 
agent,  unless  he  subsequently  ratifies  or  confirms  it.  He 
may  affirm  or  disaffirm  at  his  own  pleasure,  when  in- 
formed of  the  fact;  but  his  affirmance  is  not  presumed, 
unless,  from  his  conduct,  his  acts,  or  words,  such  an  in- 
ference may  be  reasonably  drawn.  When  fully  informed 
of  the  facts,  it  is  his  duty,  in  a  reasonable  time,  to  either 
affirm  or  disaffirm,  and  if  he  fails  to  do  so,  affirmance 
may  be  presumed  from  his  silence.  The  period  of  time 
requisite  to  raise  a  presumption  of  affirmance  must  de- 
pend upon  the  circumstances  of  each  particular  case. 
The  principal  can  not  be  allowed  to  wait  until  it  may  be 
determined  whether  the  act  may  prove  profitable  or  other- 
wise ;  and  if  the  rights  of  others  are  involved,  and  may  be 
jeoparded  by  delay,  then  it  is  bis  duty,  as  soon  as  the  facts 
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are  fully  brought  to  his  knowledge,  promptly  either  to 
affirm  or  disavow  the  act,  and  from  a  failure  to  do  so  an 
affirmance  should  be  presumed.  See  1  Par.  on  Con.  44, 
71,  72;  2  Greenl.  Ev.  50,  sec.  66;  2  Kent's  Com.,  marg., 
pp.  614,  616;  Lord  v.  Bleecker,  12  Johns.  300,  and  the 
various  authorities  cited. 

The  instruction  under  consideration  asked  by  the  de- 
fendant and  refused  by  the  court,  if  for  no  other  reason, 
was  correctly  refused  because  a  portion  of  it  was  not 
applicable  to  the  facts  of  the  case  in  evidence.  The 
latter  clause  of  it  is,  "  Nor  can  a  principal  adopt  a  portion 
of  the  agent's  acts,  and  reject  another  portion ;  and  if, 
therefore,  the  plaintiffs,  with  the  knowledge  of  Wallaces 
act,  if  such  knowledge  was  communicated  to  them,  did 
not  by  some  act  disavow  his  act,  then  it  amounts  to  a  rati- 
fication of  his  proceedings." 

This  clause  assumes  that  the  plaintiffs  had  adopted  a 
portion  of  the  acts  of  Wallace,  and  claims  that  therefore, 
because  they  had  done  so,  it  amounted  to  a  ratification 
of  his  proceedings,  unless,  by  some  act  or  language,  they 
did,  at  the  time  that  knowledge  of  Wallace9 s  acts  was  com- 
municated to  them,  disavow  his  act.  There  is  nothing  in 
the  case,  or  the  evidence,  tending  to  show  that  the  plain- 
tiffs had  adopted  a  portion'  of  Wallaces  acts,  and  were  at- 
tempting to  disavow  another  portion.  The  effort  is  to 
show  that,  by  their  conduct  and  silence,  the  plaintiffs 
are  presumed  to  have  affirmed  all  Wallace  did;  while, 
on  the  other  hand,  it  is  insisted  that  they  disavowed  the 
whole. 

We  think  the  law  of  the  case,  arising  from  the  evi- 
dence, was  fairly  given  to  the  jury  in  the  instruction  given 
by  the  court ;  but,  however  that  may  be,  the  case  should 
be  affirmed,  on  the  ground  that  the  verdict  is  clearly 
right  from  the  evidence.  The  evidence  of  Morgan,  one  of 
the  plaintiffs,  clearly  proves  that,  as  soon  as  informed  that 
Wallace  had  shipped  the  flour  to  New  York,  he  condemned 
and  disapproved  the  act.    He  testifies  that,  when  Wallace 
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informed  him  of  the  shipment,  he  replied  at  once  that  it 
was  a  bad  piece  of  business ;  that  they  did  not  send  such 
flour  East ;  that  they  shipped  their  flour  East  to  Boston 
themselves,  and  did  not  ship  through  any  agent.  It  can 
not  readily  be  conceived  what  terms  could  have  been  em- 
ployed that  would  more  unequivocally  condemn  the  act. 
Nor  do  we  consider  this  statement  disproved  by,  or  in  con- 
flict with,  the  evidence  of  Wallace.  True,  he  states  in  his 
evidence,  in  speaking  of  the  same  interview  testified  of  by 
Morgan,  and  the  conversation  between  them  in  reference 
to  the  shipment  of  the  flour,  that  Morgan  "  said  nothing 
against  it ;  do  n't  exactly  recollect  all  he  did  say."  This 
is  a  tacit  admission  that  Morgan  said  something  about  it ; 
he  might  have  said  much.  Wallace  says  he '"do  n't  ex- 
actly recollect  all  he  did  say."  He  does  not  testify  to  any 
thing  said  by  Morgan;  he  seems  to  make  his  own  deduc- 
tions from  what  he  said,  and  comes  to  the  conclusion  that 
"he  said  nothing  against  it."  Morgan,  on  the  other  handr 
states  what  he  did  say,  and  Wallace  does  not  attempt 
to  contradict  or  deny  it.  The  letter  to  Wallace  at  the 
date  the  flour  was  consigned  to  him,  and  by  him  pro- 
duced in  evidence  on  the  trial,  amounted,  we  think,  to 
special  instructions  to  sell  the  flour  in  Indianapolis,  and 
not  elsewhere;  and  should  have  controlled  his  conduct 
even  in  opposition  to  the  alleged  custom  of  commission 
merchants  of  that  city.  The  shipment  of  it  to  New  York7 
by  which  it  was  lost,  was  a  clear  violation  of  his  duty  and 
the  rights  of  the  plaintiffs ;  and  the  jury  did  right  in  find- 
ing against  him. 

There  is  nothing  in  the  objection  that  the  damages  are 
excessive.  The  evidence  was  that  the  XXX  flour  was 
good,  and  worth  $4.50  per  barrel  at  the  city  of  Indian- 
apolis; but  that  the  single  X  brand  was  not  so  good. 
The  jury,  upon  the  average,  allowed  but  a  fraction  over  (4 
per  barrel  for  the  whole.  We  think  the  evidence  justified 
the  verdict,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 
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Byron  K.  Elliott,  for  appellant. 

Lucian  Barbour  and  J.  D.  Howlandy  for  appellees. 


McCray  v.  Buck  and  Another. 

APPEAL  from  the  Union  Common  Pleas. 

Gregory,  J. — This  case  comes  within  the  authority  of 
the  cases  of  Cubberly  et  al.  v.  Shearer,  20  Ind.  237 ;  Bray  v. 
Carpenter ,  Id.  255 ;  and  we  adhere  to  them. 

Judgment  affirmed,  with  ten  per  cent,  damages  and 
costs. 

J:  F.  Gardner,  for  appellant. 
B.  F.  daypool,  for  appellee. 
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iiSLHl  Deming  and  Another  v.  The  State  on  the  relation  of 

Miller. 

School  Fund— Mortgage. — Suit  to  foreclose  a  mortgage  upon  certain  real 
estate  given  to  secure  a  loan  of  school  funds.  At  the  time  the  loan  was 
made  there  was  a  prior  incumbrance  on  the  lands  mortgaged,  of  which 
fact  the  auditor  had  notice  by  the  borrower's  affidavit  of  title. 

Held,  that  the  mortgage  was  valid  as  against  the  borrower. 

Held,  also,  that  the  object  of  the  legislature,  in  forbidding  loans  of  school 
funds  on  mortgage  of  land,  on  which  there  is  a  prior  incumbrance,  is  to 
make  the  loan  secure  bey ond  any  contingency.    Page  418. 

Contracts  Prohibited  bt  Statute. — The  general  rule  is  that  the  courts 
will  not  enforce  contracts  prohibited  by  statute,  nor  allow  the  recovery 
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of  money  paid  in  pursuance  of  them,  hut  the  parties  will  he  left  with- 
out remedy  whenever  they  are  in  pari  delicto.  But  this  rule  is  not  ap- 
plicable where  the  contract  is  prohibited  for  the  mere  protection  of  one 
of  the  parties  against  an  undue  advantage,  which  the  other  party  is  sup- 
posed to  possess  over  him.  The  State  v.  The  State  Bank,  5  Ind.  858,  over- 
ruled.   Page  420. 

School  Fund — Mortgage — Notice. — The  mortgage  sued  on  was  never 
acknowledged  or  proved,  as  our  general  laws  require  to  admit  a  mortgage 
to  record,  but  it  was  nevertheless  recorded  in  the  office  of  the  recorder. 
After  it  was  recorded,  hut  without  actual  notice  thereof,  A  became  the  bona 
fide  purchaser  of  the  land  for  a  valuable  consideration. 

Meld,  that  the  fact  that  the  mortgage  had  been  actually  recorded,  without 
being  acknowledged  or  proved,  as  the  statute  required  to  entitle  it  to  Be 
recorded,  was  not  notice  to  a  subsequent  bona  fide  purchaser. 

Held,  also,  that  the  act  of  1848,  still  in  force,  1  G.  &  H.  552,  Sec.  69,  provides 
that  mortgages  taken  for  loans  of  the  school  fund  shall  be  considered  to 
be  of  record  from  the  date  thereof  and  shall  have  priority  over  all  mort- 
gages and  conveyances  not  previously  recorded,  and  that  the  failure  to 
make  inquiry  at  the  auditor's  office  was  the  fault  of  the  purchaser. 
Page  422. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Frazer,  J. — This  was  a  suit  to  foreclose  a  mortgage, 
bearing  date  April  23,  1853,  given  by  B.  0.  Denting,  upon 
certain  real  estate  to  secure  a  loan  of  school  funds.  At 
the  time  the  loan  was  made  there  was  a  prior  incumbrance 
by  mortgage  upon  the  lands,  of  which  fact  the  county 
auditor  had  notice  by  the  borrower's  affidavit  of  title. 
The  mortgage  sued  on  was  never  acknowledged  or  proved, 
as  our  general  laws  require  to  admit  a  mortgage  to  record, 
but  it  was  nevertheless  recorded  in  the  office  of  the  re- 
corder. Hester  Denting,  after  the  mortgage  was  given  and 
recorded,  but  without  any  actual  notice  thereof,  became 
the  bona  fide  purchaser  of  the  property  for  a  valuable 
consideration. 

Two  questions  arise  upon  this  record,  both  of  which  are 
of  no  little  importance  to  the  community,  when  it  is  borne 
in  mind  that  the  fond  loaned  is  devoted  by  law  to  the 
sacred  purpose  of  public  education,  and  that,  in  all  prob- 
ability, the  safety  of  very  much  of  it  is  dependent  upon 
the  conclusion  at  which  we  shall  arrive. 
Vol.  XXHL— 27 
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1.  "Was  the  mortgage  void  as  against  the  borrower? 

By  the  law,  in  force  when  this  mortgage  was  given,  the 
auditor  was  only  authorized  to  loan  the  fund,  upon  pledge 
of  real  estate,  without  incumbrance;  and  it  is  contended 
that  the  existence  of  a  prior  incumbrance  by  mortgage  in 
this  case,  made  known  to  the  auditor  when  the  loan  was 
made,  renders  the  transaction  void.  R.  S.,  1843,  p.  244. 
The  statute  is  as  follows :  "  The  auditor  shall  duly  inform 
himself  of  the  value  of  all  real  estate  offered  in  pledge  as 
aforesaid,  and  shall  be  the  judge  of  the  validity  of  the  title 
thereof;  and  it  is  hereby  made  the  duty  of  all  persons 
applying  for  a  loan  to  produce  to  said  auditor,  for  his  in- 
spection, the  title  papers,  showing  a  clear  and  valid  title  in 
fee-simple,  without  incumbrance/9  etc.  "  Such  person  shall 
also,  before  he  receives  the  money  to  be  loaned,  make  oath 
to  the  truth  of  an  abstract  of  his  title  to  said  land,  and 
that  there  is  no  incumbrance  or  better  claim,  in  law  or 
equity,  that  he  knows  of,  or  believes,  upon  or  to  said 
land." 

These  provisions,  defining  the  duty  of  the  auditor,  were 
obviously  intended  as  safeguards  for  the  preservation  of 
the  fund.  Their  whole  tenor  indicates  a  careful  purpose 
of  the  legislature  to  make  every  loan  secure  beyond  any 
contingency.  This,  too,  was  unquestionably  the  only  object 
sought  to  be  attained.  Should  we  hold  that  the  mortgage 
is v void,  because  the  auditor  chose  to  disregard  that  pro- 
vision of  the  statute  which  required  him  to  make  no  loan 
upon  lands  incumbered,  we  should  defeat  the  very  object 
df  the  law,  and  enable  the  party  who  had  obtained  the 
loan,  by  taxing  the  good  nature  of  the  auditor,  to  pocket 
the  money  obtained,  without  being  required  to  refund  it. 
And  this  too,  it  may  be,  not  at  the  expense  of  the  auditor 
or  his  sureties;  for,  after  the  lapse  of  ten  years,  his  official 
bond  may  furnish  no  indemnity  whatever,  and  the  school 
fund  must  sustain  a  loss  which  its  owners,  the  inhabitants 
of  the  township,  had  no  power  to  prevent.  Their  agent, 
the  auditor,  made  such,  in  spite  of  them,  by  legislative 
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enactment,  might  thus  by  design  squander  their  fund  at 
his  pleasure.  Every  instinct  of  justice  revolts  at  the 
proposition,  and  the  conscience  is  at  once  shocked  by  the 
claim  of  exemption  made  by  the  borrower  upon  such  a 
pretext.  The  law  happily  affords  no  warrant  for  it,  in  our 
opinion. 

The  case  of  The  State  v.  The  State  Bank,  5  Ind.  853,  is 
cited  in  support  of  the  appellants'  position,  and  it  may 
possibly  sustain  it.  In  that  case,  the  auditor  had  loaned 
to  a  party  $1,527,  in  defiance  of  the  law  which  prohibited 
him  from  loaning  more  than  $300  to  one  person;  and  this 
court  held  that  the  mortgage  was  void,  upon  the  ground 
that  it  was  prohibited  by  statute.  We  think  that  the 
learned  judge,  who  delivered  the  opinion  in  that  case, 
wholly  misconceived  the  main  purpose  of  the  statute  in 
limiting  the  amount  to  be  loaned  to  one  person.  The 
safety  of  the  fund  was,  as  we  conceive,  the  leading  purpose 
of  the  limitation,  and  not,  as  was  supposed,  to  accommo- 
date a  greater  number  of  borrowers.  Small  loans,  should 
the  title  to  the  lands  mortgaged  in  security  fail,  would  be 
more  likely  to  be  made  by  ordinary  judgment  and  execu- 
tion, or  if  lost,  the  loss  would  be  less  severe.  The  fund 
is  one  to  be  securely  invested,  that  its  principal  may  be 
preserved,  and  its  interest  perpetually  applied  to  the  pur- 
pose of  public  education.  This  is  the  plain  duty  of  the 
legislature,  and  its  whole  duty,  in  the  execution  of  a  pub- 
lic trust  concerning  a  fund  belonging,  not  to  the  state, 
but  to  the  people  of  the  townships,  by  grant  from  the 
nation,  for  one  special  and  specified  object ;  and  to  suppose 
that  this  was  not  the  first  and  leading  object  of  an  enact- 
ment so  wisely  calculated  to  accomplish  the  end,  is  but  to 
assume  a  gross  departure  from  the  path  of  duty  by  a  co- 
ordinate department  of  the  state  government.  Ajtid  this 
assumption,  without  cause,  should  never  be  indulged; 
and  especially  where,  as  in  that  case,  and  also  in  the  one 
now  in  judgment,  consequences  are  to  flow  therefrom 
which  would  result  in  loss  of  the  fund,  which  it  was  the 
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plain  legislative  purpose  to  protect.  The  general  rule  of 
law  that  a  contract  prohibited  by  statute  is  void,  is  familiar, 
and  we  do  not  lose  sight  of  it.  It  is  a  wholesome  rule  in 
every  case  where  it  is  properly  applicable.  The  general 
doctrine  as  to  such  contracts  is,  that  the  courts  will  not 
enforce  them,  nor  aid  in  the  recovery  of  money  paid 
in  pursuance  of  their  terms,  but  parties  who  have  con- 
tracted in  violation  of  law,  will  be  left  without  remedy 
whenever  they  are  in  pari  delicto.  The  plain  reason  and 
purpose  of  the  rule  commends  it  to  every  enlightened 
judgment.  It  is  to  secure  obedience  to  the  statute  which 
has  forbidden  the  thing  to  be  done,  and  thereby  aid  in 
accomplishing  the  legislative  intention.  Thus,  the  viola- 
tion of  public  law  is  often  punished,  and  thereby  obedi- 
ence to  it  secured. 

But  the  rule  is  properly  applied  only  where  the  reason 
upon  which  it  is  founded  exists.  "The  law  ceases  with 
the  reason  thereof,"  and  it  is  a  grave  error  to  regard  it  as 
a  merely  arbitrary  rule,  applicable  to  all  contracts  which 
are  prohibited  by  statute.  It  is  generally  applicable  be- 
cause the  thing  prohibited  is  usually  immoral,  or  against 
public  policy.  Gaming  contracts,  contracts  made  on  the 
Sabbath,  contracts  of  champerty  and  maintenance,  and 
many  others  of  like  nature,  might  be  mentioned  as  ex- 
amples. But  sometimes  contracts  are  prohibited  for  the 
mere  protection  of  one  of  the  parties  against  an  undue 
advantage  which  the  other  party  is  supposed  to  possess 
over  him.  In  such  cases  the  parties  are  not  regarded  as 
being  equally  guilty,  and  so  the  rule  is  not  deemed  ap- 
plicable, though  both  have  violated  the  law.  The  doctrine 
in  such  cases  was  forcibly  stated  by  Lord  Mansfield:  "But 
where  contracts  or  transactions  are  prohibited  by  positive 
statute,  for  the  sake  of  protecting  one  set  of  men  fron% 
another  set  of  men,  (the  one,  from  their  situation  and  con- 
dition, being  liable  to  be  oppressed  or  imposed  upon  by 
the  other,)  then  the  parties  are  not  in  pari  delicto;  and, 
in  furtherance  of  these  statutes,  the  person  injured,  after 
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the  transaction  is  finished  and  completed,  may  bring  his. 
action,  and  defeat  the  contract."  Browning  v.  Morris, 
2  Cowper,  790.  The  distinction  thus  made  has  been  ever 
since  observed  by  the  English  courts.  Howson  v.  Hancock, 
8D.4  E.,  575;  Vandyck  v.  Hewitt,  1  East.  96;  Smith  v. 
Bromley,  Doug.  696.  As  examples  to  illustrate  the  mean- 
ing of  the  great  English  judge,  whose  language  we  have 
quoted,  may  be  mentioned  cases  of  usury  of  money  paid 
to  a  creditor  by  a  bankrupt  to  procure  his  signature  to  a 
certificate,  (the  statute  forbidding  it,)  and  money  paid  in 
violation  of  acts  regulating  lotteries.  In  such  cases,  the 
money  paid  could  be  recovered  back. 

The  same  distinction  seems  to  be  recognized  and  fully 
approved  and  acted  upon  in  this  country.  Inhabitants,  etc. 
v.  Eaton,  11  Mass.  368.  Wheaton  v.  Hibbard,  20  Johns.  292. 
Schroeppd  v.  Corning,  5  Denio,  240 ;  2  Pars,  on  Con.  405. 

The  case  at  bar  must  be  deemed  to  belong  to  that  class 
where  the  parties  should  not  be  deemed  equally  guilty. 
The  auditor,  who  is  charged  by  law  with  the  duty  of  loan- 
ing the  fund,  can  not,  in  any  just  sense,  be  regarded  as  a 
party ;  he  did  not  own  the  money ;  it  belonged  to  others, 
who  were  powerless  to  control  him,  and  who  had  no 
agency  whatever,  in  the  transaction  which  the  statute  for- 
bade ;  and  though  the  loss  gf  the  money  loaned,  would 
incidentally  subject  the  officer  to  liability  upon  his  bond, 
yet  it  must  primarily  fall  upon  those  who  are  entirely  inno- 
cent. We  know  of  no  case,  save  the  one  in  5  Ind.,  already 
alluded  to,  which  gives  any  warrant  for  such  a  decision, 
and  the  able  counsel  for  the  appellant  has  not  cited  any 
other. 

We  are  aware  that  in  former  times  there  was  some  con- 
fusion in  the  cases  upon  the  subject,  and  that  the  modern 
decisions  may  not  be  in  harmony.  But  the  principles 
which  solve  questions  of  this  character  are  sufficiently  ap- 
parent  to  make  the  path  of  duty  plain.  And,  in  the  case 
in  hand,  surely  there  can  be  no  room  for  controversy  as  to 
the  object  of  the  enactment  requiring  the  loan  to  be  made 
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only  upon  unincumbered  real  estate.  It  was,  as  already 
stated,  to  make  the  fund  secure.  The  proposition  that  we 
shall  give  such  effect  to  that  statute  as  shall  defeat  its  sole 
object,  is  almost  too  preposterous  for  serious  discussion. 

The  remaining  question  is,  whether  the  subsequent  bona 
fide  purchaser,  without  actual  notice  of  the  mortgage,  is, 
under  the  circumstances,  to  be  charged  with  constructive 
notice  of  its  existence. 

We  suppose  there  can  be  no  question,  that  the  fact  that 
the  mortgage  was  actually  recorded,  without  being  ac- 
knowledged or  proved,  as  the  statute  required  to  entitle  it 
to  be  recorded,  is  not  notice ;  but  we  had  a  statute,  when 
the  mortgage  was  given,  and  which  has  ever  since  been  in 
force,  which  is  as  follows:  "The  mortgages,  taken  for 
loans  as  aforesaid,  shall  be  considered  as  of  record  from 
the  date  thereof,  and  shall  have  priority  of  all  mortgages 
or  conveyances  not  previously  recorded,"  etc.  Another 
section  made  it  the  duty  of  the  auditor  "to  have  such 
mortgages  recorded  with  due  diligence."  R.  S.  1843,  p.  245. 
These  two  sections  are  not  in  conflict.  The  first  is  posi- 
tive that  the  mortgage  shall  be  deemed  recorded  from  its 
date,  and  shall  have  priority  over  all  mortgages  and  con- 
veyances not  previously  recorded.  We  can  not  disregard 
so  plain  an  enactment.  The  subsequent  section  requires  it 
to  be  recorded,  not  to  secure  priority  over  subsequent 
mortgages,  or  conveyances,  for  that  was  already  given, 
but  as  an  additional  means  of  notice  to  the  public.  The 
auditor's  office  is  a  public  office,  quite  as  accessible  as  that  of 
the  recorder,  and  its  records  would  always  disclose  to  the 
inquirer  the  existence  of  the  mortgage  quite  as  readily  as 
those  of  the  recorder.  A  failure  to  make  the  inquiry  was 
the  fault  of  the  purchaser,  and  we  can  not  relieve  her  of 
the  consequences  of  it. 

Judgment  affirmed,  with  one  per  cent,  damages  and 
costs. 

Gregory,  J.,  having  been  of  counsel,  did  not  sit  in  the  case. 

It.  C.  Gregory  and  E.  A.  Greenlee,  for  appellants. 
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Tousey  v.  Bell  and  Another. 

Practice — Demurrer. — Our  practice  does  not  authorise  a  demurrer  to  a 
part  of  a  paragraph ;  tjie  objection  should  be  made  by  motion  to  strike  out 

Same. — If  the  portion  of  the  paragraph  to  which  the  demurrer  was  sus- 
tained would  have  been  properly  stricken  out  on  motion,  the  correct  re- 
sult having  been  reached,  the  Supreme  Court  will  not  reverse  the  ease  for 
the  error  in  practice.    Page  424. 

Construction  of  Statutes. — Remedial  statutes  should  be  construed  largely 
and  beneficially,  so  as  to  advance  the  remedy. 

Cities — Assessment  or  Taxes. — The  21st  section  of  the  act  for  the  incor- 
poration of  cities,  (1  G.  &  H.  221,)  providing  "  that  the  assessor  shall,  be- 
fore the  first  Monday  in  May  in  each  year,  unless  otherwise  directed  by 
the  common  counoil,  make  out,  etc.;  said  assessment  shall  be  com- 
pleted at  the  time  above  indicated,  and  return  made  thereof  to  the  olerk 
of  the  city,  unless,  by  an  order  of  the  common  council,  further  time  be 
given  him;"  fixes  the  date  by  which,  as  a  general  rule,  the  assessment 
should  be  completed,  and  places  a  discretionary  power  in  the  common 
council  to  extend  the  time  when  circumstances  require  it  And  it  is  not 
material  whether  this  discretionary  power  is  exercised  before  or  after 
the  first  Monday  in  May.    Page  424. 

Same — Guardian  and  Ward. — The  personal  property  of  a  ward  residing 
outside  of  the  city  of  Lawrenceburg,  in  the  possession  and  under  the  con- 
trol of  the  guardian  residing  in  the  city  of  Laiorenceburg,  is  liable  to  taxa- 
tion by  the  eity.    Page  426. 

Same. — The  private  property  of  the  guardian  can  not  be  seised  to  satisfy 
the  taxes  of  the  ward  assessed  against  him  as  guardian.    Page  427. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Rat,  Ch.  J. — This  was  a  suit  instituted  against  the  city 
of  Lawrenceburg  and  Bell,  the  treasurer  of  said  city,  to  en- 
join the  sale  of  personal  property  seized  by  said  treasurer 
to  satisfy  certain  city  taxes  assessed  against  said  Tousey, 
and  which  he  had  failed  to  pay.  The  property  belonged 
to  Tousey,  but  the  taxes  charged  to  him  were  in  part  as- 
sessed against  him  individually,  and  in  part  as  guardian 
of  wards  residing  out  of  said  city,  and  whose  property,  in 
notes  and  bonds,  was  held  by  said  guardian  within  said 
city.  A  restraining  order  was  granted  in  vacation,  and 
at  the  next  term  of  the  court  a  demurrer  was  filed  by  the 
defendants,  and  sustained  by  the  court,  to  so  much  of  the 
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complaint  as  related  to  the  taxes  charged  against  the 
plaintiff  individually ;  and  a  demurrer  was  also  filed  and 
overruled  as  to  all  charges  against  him  as  guardian.  Ex- 
ceptions were  taken  by  both  parties.  The  complaint  is  in 
one  paragraph,  and  the  objections  should  have  been  made 
by  motions  to  strike  out.  Our  practice  does  not  authorize 
a  demurrer  to  a  part  of  a  paragraph.  Still,  if  the  portion 
of  the  paragraph  to  which  the  demurrer  was  sustained 
would  have  been  properly  stricken  out  upon  motion,  the 
correct  result  having  been  reached,  we  will  not  reverse 
the  case  for  the  error  in  practice. 

The  ground  upon  which  it  is  sought  to  reverse  the 
ruling  of  the  court,  so  far  as  the  same  relates  to  the  indi- 
vidual taxes  of  Tousey,  is  that  the  assessment  was  not 
made  until  the  fourth  day  of  June.  The  21st  section  of 
"  the  act  for  the  incorporation  of  cities,"  etc.,  (1  G.  &  H. 
221,)  provides  that  "the  assessor  shall,  before  the  first 
Monday  in  May  in  each  year,  unless  otherwise  directed  by 
the  common  council,  make  out,  etc.  Said  assessment  shall 
be  completed  at  the  time  above  indicated,  and  return 
made  thereof  to  the  clerk  of  the  city,  unless,  by  an  order 
of  the  common  council,  further  time  be  given  him."  The 
council,  on  the  7th  of  May,  passed  an  order  extending  the 
time  for  completing  the  assessment.  It  is  insisted,  how- 
ever, that  such  action  could  only  be  taken  by  the  council 
before  the  first  Monday  in  Mtty,  and  that  any  order  made 
after  the  time  fixed  by  law  for  the  return  was  void. 

In  considering  this  question,  we  will  be  aided  in  determin- 
ing what  power  the  legislature  has  conferred  upon  the  com- 
mon council  in  the  section  cited  by  looking  at  the  intent 
and  purpose  of  the  enactment.  The  first  object  plainly 
was  to  fix  a  date  before  which  the  assessment  should,  as  a 
rule,  be  completed.  The  second  object  was  to  place  a  dis- 
cretionary power  somewhere,  to  extend  that  limit  when 
circumstances  might  require  it.  Keeping  these  objects  in 
view,  of  what  moment  is  it  whether  this  discretionary 
power  is  exercised  before  or  after  the  first  Monday  in  May  ? 
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The  legal  presumption  would  be,  that  the  assessor  would 
comply  with  the  direction  contained  in  the  section,  and 
complete  his  list  by  tjie  day  named ;  and  until  the  limit  has 
been  past,  the  council  may  not  be  able  to  determine  as  to 
the  necessity  of  such  further  grant  of  time.  This  power 
is  to  be  exercised  or  not,  at  the  discretion  of  the  common 
council,  and  the  court  should  grant  the  latest  moment  of 
time  within  the  liberal  spirit  and  intent  of  the  act,  to  enable 
full  information  to  be  had,  and  indeed  absolute  certainty 
attained,  of  the  necessity  requiring  its  exercise.  This  power 
is  clearly  granted  to  the  council  for  remedial  purposes.  It 
places  within  their  hands  the  power  to  grant  relief  when 
from  any  cause  the  officer  can  not  comply  with  the  direc- 
tion given  in  the  statute.  Such  a  grant  should  be  con- 
strued largely  and  beneficially,  so  as  to  advance  the  remedy. 
Sedg.  on  St.  &  Const.  Law,  359.  But  the  provision  of  the 
statute  itself  fixing  the  time  would  be  but  directory,  were 
it  not  that  it  requires  action  on  the  part  of  the  council  to 
extend  the  time;  and  certainly  when  they  have  attempted 
to  exercise  that  power,  a  more  strict  rule  should  not  be 
applied  than  would  have  prevailed  in  the  absence  of  any 
grant  of  power  to  enlarge  the  time.  In  New  York,  it  was 
held  that  "  a  statute  requiring  a  tax  to  be  assessed,  and  the 
tax  list  thereof  to  be  made  out  by  the  trustees,  and  a  proper 
warrant  attached  thereto  within  thirty  days  after  the 
district  meeting,  in  which  the  tax  shall  have  been  voted,  is 
merely  directory  as  to  time.  It  being  for  the  benefit  of  the 
public,  these  acts  may  be  done  after  the  time  specified  in 
the  statute  has  elapsed."  Gale  v.  Mead  et  al.y  2  Denio,  160, 
and  cases  cited. 

In  the  case  we  are  now  considering,  the  act  is  to  be  per- 
formed not  by  the  corporation,  but  by  a  mere  ministerial 
officer,  and  the  public  should  not  suffer  from  a  rigid  con- 
struction being  applied  to  a  provision  intended  to  secure 
relief  to  the  corporation  from  the  consequences  of  his 
failure. 

But  it  is  insisted  that  the  construction  placed  upon  this 
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provision  deprives  the  plaintiff  of  a  right — the  right  after 
the  first  Monday  in  May  to  examine  the  list,  and  have  any 
errors  corrected.  Sec.  44,  acts  of  1861,  p.  84,  for  the  "in- 
corporation of  cities,"  provides  that  "the  common  council, 
together  with  the  assessors,  shall  constitute  the  board  of 
equalization  of  such  city,  and  shall  within  a  month  after 
the  assessment  roll  has  been  returned,  at  a  stated  meeting 
thereof,  of  which  at  least  two  weeks  notice  shall  be  given, 
hear  and  decide  all  complaints  tin  relation  thereto."  The 
plaintiff  must  wait  the  pleasure  of  the  council  to  make 
his  complaints  within  the  limits  stated,  and  it  concerns  him 
little  whether  the  power  to  extend  the  time  of  completing 
the  list  was  exercised  before  or  after  the  first  Monday  in 
May.  He  is  entitled,  under  all  circumstances,  to  due.  notice 
of  the  date  when  his  petition  can  be  heard. 

The  court  should  have  sustained  a  motion  to  strike  out  so 
much  of  the  complaint  as  related  to  the  assessment  of  taxes 
against  the  plaintiff  individually,  and  this  result,  having 
been  reached  by  sustaining  the  demurrer,  affords  no  ground 
for  objection  in  this  court.  The  remaining  questions  will 
be  considered  as  presented  by  the  ruling  of  the  court  in 
sustaining  a  demurrer  to  the  answer  of  the  defendant. 

The  fourth  specification  of  the  complaint  alleges  that 
three  of  the  wards,  with  whose  taxes  said  Tousey  is  charged, 
reside  out  of  the  limits  of  the  city  of  Lawrenceburg,  and 
have  no  property  within  the  limits  of  said  city  other  than 
choses  in  action,  notes,  and  other  evidences  of  debt  under 
the  control  of  said  guardian,  and  that  the  private  prop- 
erty of  Tousey  has  been  seized  to  pay  said  taxes.  The 
answer  avers  that  said  guardian  resides  within  the  limits 
of  said  city,  and  has  under  his  control  the  property  of  said 
wards,  affording  ample  means  to  pay  the  said  taxes.  Was 
the  demurrer  correctly  sustained  to  this  answer? 

The  city  charter  provides  that  "  the  common  council  shall 
have  power  to  levy,  and  cause  to  be  assessed  and  collected 
in  each  year,  an  ad  valorem  tax  of  not  more  than  one  per 
centum,  for  general  purposes,  on  all  property  subject  to 
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state  and  county  taxation  within  such  city,"  etc.  Sec.  42, 
1G.4H.  228. 

This  provision  requires  that,  to  render  property  liable  to 
city  assessments,  it  must  be  "subject  to  state  and  county 
taxation,"  and  its  locality  must  also  be  fixed  by  the  pro- 
visions of  the  general  law  for  the  assessment  of  state  and 
county  taxes,  as  within  the  limits  over  which  the  city,  by 
virtue  of  her  charter,  has  jurisdiction.  Sec.  10  of  this 
act,  1  6.  4  E  70,  provides  that  "the  property  of  every 
ward  shall  be  listed  by  his  guardian."  "Every  person 
required  to  list  property  on  behalf  of  others  by  the  pro- 
visions of  this  act,  shall  list  it  in  the  same  township  in 
which  he  would  be  required  to  list  it  if  such  property  were 
his  own."  Sec.  18  requires  that  "  every  person  shall  bo 
listed,  in  the  township  where  he  resides  when  the  enlist- 
ment is  made,  for  all  personal  estate  owned  by  him  on  the 
first  day  of  January,  in  the  year  in  which  the  enlistment 
is  made,  including  all  personal  estate  in  his  possession  or  under 
his  control  as  trustee,  guardian,  executor,  or  administrator" 

The  appellant  resided  in  the  city  of  Lawrenceburg,  and 
we  are  of  the  opinion  that  the  personal  property  of  the 
wards  was  liable  to  taxation  by  the  city.  The  authorities, 
in  this  instance,  however,  have  seized  the  property  of  the 
appellant,  Tousey,  to  pay  and  satisfy  the  taxes  assessed 
against  him  as  guardian,  as  well  as  those  charged  against 
him  personally. 

"We  are  not  aware  of  any  statutory  authority  for  such  a 
proceeding,  and  without  such  provision  the  private  prop- 
erty of  the  guardian  can  not  be  held  liable  for  the  debts 
of  the  wards.  The  assumption  that,  because  it  is  made  the 
duty  of  the  guardian  "to  pay  all  just  debts  due  from  such 
ward  out  of  the  estate  in  his  hands,"  on  failure  to  dis- 
charge his  duty,  the  city  may  proceed  against  his  property, 
is  unwarranted  by  any  legal  principle  or  statutory  pro- 
vision.   The  court  properly  enjoined  such  a  proceeding. 

The  rulings  already  made  involve  all  the  questious  at 
issue  in  this  suit,  and  sustain  the  action  of  the  court. 


428 


SUPREME  COURT  OP  INDIANA. 


Webb  and  Others  v.  Thompson. 


The  judgment  is  affirmed,  with  six  per  cent,  damages 
against  the  appellant,  and  costs. 

D.  S.  Major,  J.  E.  McDonald,  and  A.  L.  Boache,  for 
appellant. 

John  Schwartz,  Thomas  A.  Hendricks  and  Oscar  B.  Hord, 
for  appellee. 


<  28    498 

146 


Webb  and  Others  v.  Thompson. 

Complaint — Verdict. — Complaint  upon  a  note  demanding  judgment  for 
$500;  trial  and  verdict  for  $505.99;  motion  for  a  new  trial  because  the 
verdict  was  more  than  was  claimed  in  the  complaint  Motion  overruled, 
and  judgment  on  the  verdict. 

Held,  that  the  substantial  rights  of  the  parties  were  not  affected  by  the 
matter  in  question.    Page  480. 

Practice — Statutes  Construed. — Sections  99,  10i,  380,  and  580  of  the  code 
were  intended  to  silence,  in  the  Supreme  Court,  every  objection  which 
did  not  go  to  the  merits  of  the  controversy,  and  render  unavailing  every 
merely  technical  point  which  formerly  could  have  been  urged  here. 
Page  431. 

Adverse  Possession. — A  conveyance  of  land  at  the  time  held  adversely 
by  another,  is  void  as  against  the  person  holding  adverse  possession. 
Page  433. 

Same — Execution  Defendant. — The  possession  of  the  execution  defendant 
shall  not  be  deemed  adverse  to  the  purchaser  from  the  sheriff,  and  the 
purchaser's  conveyance  is  valid  to  transmit  to  his  vendee  whatever  estate 
was  acquired  by  the  purchase.    Page  433. 

Verdict — Evidence. — A  case  must  be  very  clear  to  justify  the  Supreme 
Court  in  disturbing  the  verdict  on  the  ground  that  it  is  contradictory  to 
the  evidence.    Page  488. 

APPEAL  from  the  Jasper  Common  Pleas. 

Frazer,  J. — Thompson  sued  the  appellants  on  a  note, 
demanding  j udgment  for  $500.  The  defendants  answered : 
1.  Want  of  consideration.  2.  That  the  consideration  of 
the  note  was  a  conveyance  by  quit-claim  deed  from  Thomp- 
son to  Webb  of  a  tract  of  land  in  the  county  of  Jasper, 
at  the  price  of  $1,000,  for  a  part  of  which  the  note  was 
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given,  the  balance  being  paid;  that  to  induce  Webb  to 
purchase,  Thompson  represented  that  he  held  the  land  by 
a  good  and  sufficient  sheriff's  deed ;  that  he  had  bought 
it  at  sheriff's  sale  under  a  decree  of  foreclosure  rendered 
in  the  Jasper  Common  Pleas,  in  April,  1859,  in  a  cause  in 
which  he  (Thompson)  was  plaintiff,  and  one  Gulp  and 
others  were  defendants;  that  Webb  would  have  no  trouble 
about  the  land ;  that  he  had  as  good  a  sheriff's  deed  for 
it  as  was  ever  made  in  the  United  States ;  that  he  had  good 
lawyers  to  attend  to  his  case,  and  that  his  title  to  the  land 
was  perfect ;  that  Webb  was  ignorant  of  the  facts ;  did  not 
examine  the  records  or  sheriff's  deed,  but  relied  on  the 
truth  of  Thompson's  representations,  of  which  Thompson 
was  aware;  that  said  representations  were  false,  in  this, 
that  the  decree  of  foreclosure  under  which  Thompson  pur- 
chased was  irregular,  and  on  appeal  was  reversed;  and 
that  Thompson  had  no  sheriff's  deed.  3.  Same  as  the 
second;  and  that,  at  the  time  of  the  conveyance  to  Webb, 
Culp  was  in  possession,  claiming  title;  that  Thompson's 
decree  against  Culp  was  upon  a  mortgage  for  purchase 
money  of  the  land;  that  Webb  never  was  able  to  obtain 
possession ;  that,  after  Webb's  purchase,  Culp  appealed  from 
the  decree  against  him,  and  thereupon  Thompson  confessed 
the  errors  assigned,  and  the  decree  was  reversed.  ■  Reply, 
general  denial,  and  two  additional  paragraphs  of  needless 
length,  to  which  demurrers  were  sustained.  Verdict  for 
plaintiff  for  $505.99 ;  motion  by  defendants  for  new  trial 
overruled,  and  judgment  on  the  verdict. 

That  the  verdict  was  for  more  than  was  claimed  by  the 
complaint,  is  urged  here  as  conclusive  that  the  court 
below  erred  in  refusing  a  new  trial. 

It  was  an  old  rule,  that  a  plaintiff  could  not  recover 
more  damages  than  he  claimed  in  his  declaration.  1  Chit. 
PI.  372.  But  an  amendment,  by  increasing  the  amount 
claimed,  was  regarded  as  mere  matter  of  form,  and  there- 
fore it  did  not,  under  the  old  practice,  subject  the  plaintiff 
to  a  continuance.     Tipton  v.  Cummins,  5  Blackf.  571.    And 
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leave  to  make  the  amendment  was  granted  to  the  plaintiff 
after  verdict,  by  increasing  the  amount  to  cover  the 
amount  found  by  the  jury;  the  verdict  being  at  the  same 
time  set  aside,  and  a  new  trial  granted,  to  enable  the  de- 
fendant to  resist  the  enlarged  demand.  Tidd,  8th  ed.,  753. 
This  court  held  in  JSrskine  v.  Onyett,  11  Ind.  885,  that, 
under  the  Code,  the  amendment  was  properly  made  after 
verdict,  by  leave  of  the  court  below,  and  judgment  properly 
rendered  on  the  verdict.  It  was  said  further,  in  that  case, 
that  if  leave  to  amend  had  not  been  asked  below,  the 
amendment  would  not  have  been  made  here;  but  that 
question  was  not  then  before  the  court,  and  hence  that 
remark  can  not  be  regarded  as  expressing  the  judgment 
of  the  court.  In  that  case  as  in  this,  the  claim  in  the  ad 
damnum  was  large  enough  when  the  suit  was  brought ;  but 
several  continuances  had,  by  accruing  interest,  swelled 
the  debt  so  that  the  claim  was  too  small  at  the  time  of 
trial. 

But  the  question  now  presented  has  been  before  this 
court  and  directly  decided.  Roberts  v.  Muir>  7  Ind.  544. 
That  case  originated  before  a  justice;  the  amount  in  con- 
troversy was  small,  and  the  question  seems  not  to  have 
received  very  full  consideration.  It  was  decided  upon  the 
authority  of  CfNeal  v.  Wade,  8  Ind.  410,  which  was  not  a 
case  under  the  Code,  and  could  not  be  an  authority  upon 
the  question,  unless  the  Code  has  made  no  change  in  the 
law  upon  the  subject.  The  Code  itself  seems  to  have  been 
overlooked,  except  the  49th  section,  which  provides  that 
the  complaint  shall  contain  a  demand  of  the  relief  sought, 
and  if  it  be  money,  the  amount  thereof  shall  be  stated. 
The  decision  was  in  accordance  with  the  law,  as  it  un- 
doubtedly existed  before  the  Code  was  enacted.  The  case 
of  May  v.  The  State  Bank,  9  Ind.  238,  cited  by  the  appel- 
lant, is  not  in  point,  for  the  reason  that  in  that  case  the 
judgment  was  by  default  It  is  true  that  the  reasoning 
of  the  court  in  that  case  is  broad  enough  to  cover  this  one; 
but  it  proceeds  upon  the  ground  that  the  Code  has  made  no 
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change  upon  the  subject,  and  overlooks  the  880th  section 
of  the  Code,  which  plainly  required  the  reversal  of  that 
case. 

The  Code  contains  certain  provisions  which  need  to  be 
examined  in  this  connection.    They  are  as  follows : 

"  Sec.  49  .  .  .  The  complaint  shall  contain :  .  .  . 
Second,  a  statement  of  the  facts  constituting  the  cause  of 
action  .  .  .  Fourth,  a  demand  of  the  relief  to  which 
the  plaintiff  riiay  suppose  himself  entitled.  If  the  re- 
covery of  money  be  demanded,-  the  amount  thereof  shall 
be  stated." . 

"  Sec.  99.  The  court  may,  at  any  time,  in  its  discretion, 
upon  such  terms  as  may  be  deemed  proper  for  the  further- 
ance of  justice,  direct  a  mistake  in  name,  ...  or  in 
any  other  respect,  to  be  corrected,  .  .  .  when  the 
amendment  does  not  substantially  change  the  claim  or 
defense.    .    .    ." 

"  Sec.  101.  The  court  must,  in  every  stage  of  the  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the 
adverse  party,  and  no  judgment  can  be  reversed  or  affected 
by  reason  of  such  error  or  defect." 

"  Sec.  880.  The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  can  not  exceed  the  relief  demanded  in  his 
complaint ;  but,  in  any  other  case,  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint, 
and  embraced  within  the  issue/1 

"Sec.  580.  No  judgment  shall  be  stayed  or  reversed 
.  .  for  any  defect  •  .  which  might  be  amended  by 
the  court  below;  but  such  defects  shall  be  deemed  to  be 
amended  in  the  Supreme  Court,  nor  shall  any  judgment 
be  reversed,  in  whole  or  in  part,  where  it  shall  appear  to 
the  court  that  the  merits  of  the  cause  have  been  fairly  tried 
and  determined  in  the  court  below." 

These  statutes  are  exceedingly  broad.  They  were  in- 
tended to  silence  in  this  court  every  objection  which  did 
not  go  to  the  merits  of  the  controversy ;  and  thus,  as  far 
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as  possible,  render  unavailing  every  merely  technical  point 
which  could  formerly  have  been  urged  here.  In  order  to 
reverse  this  case  upon  this  point,  we  must  shut  our  eyes  to 
section  101 ;  for  we  can  not  say  that  the  substantial  rights 
of  the  appellants  were  affected  by  the  matter  in  question. 
The  contrary  is  too  clear  for  controversy.  Nor  do  the  ends 
of  justice  require  that  we  should  attempt,  by  construction, 
to  restrict  the  literal  import  of  that  section.  Indeed,  its 
language  leaves  no  room  for  construction,*  and  our  plain 
duty,  in  no  wise  in  conflict  with  our  inclination,  is  to  give 
it  full  effect. 

The  next  question  arises  upon  an  instruction  given  and 
another  refused  to  the  jury,  and  it  is  whether  the  posses- 
sion of  the  defendant  in  the  judgment  renders  void  for 
champerty,  between  the  parties  to  it,  a  conveyance  by 
a  purchaser  at  sheriff's  sale,  upon  an  execution  issued  upon 
the  judgment.  The  court  below  told  the  jury  that  it  did 
not,  and  refused  to  tell  them  that  it  did. 

The  doctrine  upon  the  subject  is,  that  a  conveyance  of 
land  at  the  time  held  adversely  by  another  is  void,  as 
against  the  person  holding  adverse  possession.  Though 
we  have  no  statute  against  champerty  and  maintenance, 
and  the  common  law  which  made  it  an  offense  is  not  in 
force  here,  yet  this  general  doctrine  was  at  an  early 
day  held  to  be  the  law  here,  and  has  been  since  bo  re- 
peatedly recognized  that  it  can  not  now  be  questioned. 
It  was  at  one  time  applied  to  judicial  sales.  Martin  v. 
Pace,  6  Blackf.  99.  But  in  McGill  v.  Doe,  9  Ind.  806,  that 
application  was,  in  accordance  with  the  undoubted  weight 
of  authority,  denied.  It  is  believed  also  to  be  a  sound 
rule,  well  supported  by  the  cases,  that  the  possession  of 
the  execution  defendant  shall  not  be  deemed  adverse  to 
the  purchaser  from  the  sheriff;  and  this  court  has  accord- 
ingly so  held.  Foust  v.  Moorman,  2  Ind.  17.  It  would 
inevitably  result,  therefore,  that  the  purchaser's  convey- 
ance is  valid  to  transmit. to  his  vendee  whatever  estate 
was  acquired  by  the  purchase.    It  is  urged  by  the  appel- 
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lants,  however,  that  the  law  is  different  where  the  title  of 
the  defendant  is  not  divested  by  the  sheriff's  sale,  and 
snch  is  this  case,  as  appears  by  the  evidence.  In  this  exact 
form,  the  question  is  new  in  this  court;  and  so  far  as  we 
know,  has  never  before  been  presented  to  any  court.  The 
appellant  cites  no  authority  for  the  distinction  upon  which 
he  insists,  and  we  can  not  discover  how  it  can  exist  The 
nature  of  the  possession  can  not,  in  the  nature  of  things, 
depend  upon  the  validity  of  the  sale.  That  is  a  new  test 
by  which  to  determine  that  possession  is  adverse,  not  to 
be  found  laid  down  in  the  books;  and  it  is  not  the  inclina- 
tion of  the  courts  in  this  country  to  carry  the  doctrine  of 
champerty  any  further  than  it  has  already  gone. 

We  can  not  disturb  the  verdict  on  the  ground  that  it  is 
against  evidence.  A  case  must  be  very  clear  to  justify 
us  in  doing  so.  Here  the  evidence  was  contradictory 
upon  the  turning  point,  and  our  opportunity  to  judge  of 
the  credibility  of  witnesses  is  not  so  good  as  that  of  the 
jury,  or  of  the  judge  of  the  court  below. 

Judgment  affirmed,  with  one  per  cent,  damages  and 
costs. 

D.  D.  Pratt,  D.  P.  Baldwin,  John  Guthrie,  and  T.  C. 
Annabel,  for  appellants.  \y 

W.  D.  Lee,  for  appellee. 

Note  by  the  Court. — No  argument  was  made  for  the  appellee. 


Wilson  v.  Lemon.  I  a  4s* 

134    Sflft 

Tax  Title.— The  statute  provides  that  the  conveyance  by  the  auditor  of  land 
sold  for  taxes  shall  be  conclusive  evidence  that  the  sale  was  regular, 
according  to  the  provisions  of  the  statute.  But  the  steps  necessary  to  vest 
the  power  of  sale  in  the  collector  must,  it  seems,  be  proven  aliunde  the  deed 
of  conveyance. 
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APPEAL  from  the  Laporte  Circuit  Court. 

Gregory,  J. —  Wilson  Bued  Lemon,  in  an  action  in  the 
form  of  a  bill  to  quiet  title  to  certain  real  estate.  He 
averred  that  he  was  the  owner,  (setting  forth  his  title,)  and 
that  Lemon  held  a  tax  deed,  and  pretended  to  claim  title 
under  it,  (setting  it  forth,)  and  that  it  was  invalid  for  various 
alleged  causes.  Issues  were  made ;  trial  by  the  court,  and 
special  finding  of  facts  placed  upon  the  records,  and  con- 
clusions of  law  thereon;  upon  which  a  judgment  was 
rendered  for  the  defendant.    The  finding  was  as  follows : 

"  1.  That  the  lot  in  controversy  was  sold  for  taxes  in  the 
year  1847,  and  that,  on  the  21st  day  of  February,  1850,  a 
deed  was  executed  by  the  auditor  of  Laporte  county,  to  the 
defendant,  on  the  surrender  of  the  certificate  of  purchase 
given  on  the  sale. 

"  2.  The  court  finds  that  the  list  of  taxes  taken  by  the 
county  auditor  from  the  duplicate  in  the  hands  of  the 
treasurer,  which  the  said  treasurer  was  unable  to  collect  at 
their  annual  settlement,  in  the  year  1846,  was  not  signed 
by  the  treasurer,  nor  sworn  to  by  him,  as  required  by  the 
laws  of  1843,  or  of  any  law,  but  that  it  was  proved  by  the 
oath  of  said  treasurer  on  the  trial  that  said  list  was 
correct. 

"  8.  The  court  finds  that  the  said  sale  for  taxes  was  ad- 
vertised for  four  weeks  before  the  25th  day  of  December , 
1846,  but  the  date  of  the  advertisement  is  not  shown  by 
any  book  or  record  in  said  auditor's  office. 

"  4.  The  court  finds  that,  on  said  list  taken  by  the 
auditor  from  the  treasurer's  duplicate,  no  reason  was  noted 
by  the  auditor  why  the  tax  on  the  lot  in  controversy  could 
not  be  collected  as  required  by  the  laws  of  1843,  or  of  any 
other  year. 

"  On  the  above  facts  the  court  holds  the  law  to  be,  that 
the  auditor's  deed  was  conclusive  evidence  of  title,  and 
could  not  be  impeached,  and  therefore  that  the  evidence 
showing  that  the  treasurer  did  not  sign  and  swear  to  said 
delinquent  list,  and  that  the  auditor  did  not  note  on  said 
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list  the  reason  why  said  tax  was  not  collected,  or  that  the 
sale  was  not  legally  advertised,  were  irrelevant. 

"  The  court  also  holds  that  those  irregularities,  had  the 
proof  of  them  been  relevant  to  the  case,  would  have  been 
sufficient  to  defeat  the  title  under  the  tax  sale.  The  court 
finds  for  the  defendant." 

The  latter  conclusion  above  quoted  resulted,  we  suppose, 
from  a  consideration  of  numerous  decisions  which  have 
been  made,  in  reference  to  various  ex  'parte  proceedings, 
ministerial  and  judicial,  by  which  the  title  to  lands  has 
been  transferred,  or  attempted  to  be  transferred,  from  one 
person  to  another. 

Preliminary  to  an  examination  of  the  controlling  conclu- 
sion arrived  at  in  this  case  upon  the  facts  found,  we  will 
advert  for  a  moment  to  some  of  the  decisions  above 
alluded  to. 

In  proceedings  in  attachment,  it  has  been  held:  1.  In 
O'Brien  et  al.  v.  Daniel  et  al.y  2  Blackf.  290,  as  the  affidavit 
did  not  state  that  the  defendant  was  late  of  the  county,  in 
accordance  with  the  statute,  that  therefore  the  judgment 
was  wrong ;  and  the  court  say :  "  The  ex  parte  nature  of 
these  proceedings  requires  a  strict  compliance  with  every 
statutory  requisition. " 

So,  in  Leach  v.  Swann,  8  Id.  68,  it  did  not  appear 
whether  the  person  who  assisted  the  sheriff  in  making  an 
inventory  and  appraisement  of  the  property,  etc.,  was  a 
householder  of  the  county,  as  required  by  the  statute.  It 
is  said,  it  should  have  been  shown  "  that  the  requirements 
of  the  statute  had  been  strictly  complied  with." 

So,  in  Maruine  v.  Murphy,  8  Ind.  274,  it  was  held  that  as 
the  statute  required  the  bond  to  be  in  double  the  sum 
claimed,  the  judgment  was  erroneous,  the  bond  being  in 
the  sum  of  $780,  and  the  claim  for  $892.  It  is  said :  "  Pro- 
ceedings in  attachment  being  ex  parte,  great  strictness  is 
required.  The  judgment  in  such  cases  will  be  reversed  for 
small  deviations  from  the  statute." 

So,  in  Willets  v.  Bidgway,  9  Ind.  868,  it  was  held  that 
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the  sheriffs  return  to  a  writ  was  insufficient,  because  it  did 
not  show  that  search  had  been  made  for  personal  property, 
and  none  found,  or  if  found  taken,  in  view  of  the  statute, 
which  required  that  "personal  property  shall  be  first 
taken,"  etc. 

So,  in  Porter  v.  Byrne,  10  Id.  147,  a  sheriff  's  return  was 
held  insufficient,  and  a  sale  under  it  void,  where  it  stated 
the  levy  on  the  half  of  a  lot,  without  stating  which  half, 
and  that  parol  evidence  was  not  admissible  to  show  which 
half,  etc.,  on  the  ground  that  "the  proceedings  in  attach- 
ment are  matters  of  record,  and  where  the  law  requires  an 
entry  to  be  made  in  a  court  of  justice  of  particular  trans- 
actions, the  official  entry  excludes  all  independent  evidence 
of  the  transaction." 

The  question  presented  by  the  finding  of  the  court  is, 
whether  our  statute,  in  reference  to  the  degree  of  credi- 
bility to  be  attached  to  the  auditor's  deed  and  its  recitals 
as  evidence,  is  such  as  to  preclude  the  introduction  of  evi- 
dence to  show  non-compliance  with  positive  statutory  re- 
quirements, or  to  change  the  current  of  decision  on  such 
ex  parte  proceedings.  The  point  is  not  as  to  whom  the 
burden  of  proof  is  upon  to  show  such  non-compliance,  but 
whether  such  proof  is  relevant  at  all.  * 

The  statute  in  force  at  the  time  of  this  sale  is  as  fol- 
lows :  "  Such  conveyance  shall  be  executed  by  the  county 
auditor,  under  his  hand  and  seal,  and  the  execution  thereof 
shall  be  witnessed  by  the  county  treasurer,  and  shall  be 
prima  facie  evidence  that  the  sale  was  regular,  and  of  a 
good  title  in  such  grantee,  his  heirs  and  assigns,  according 
to  the  provisions  of  this  chapter."  B.  S.,  1843,  p.  227, 
sec.  115. 

In  the  case  of  Wiggins  and  Others  v.  Holley  and  Others, 
11  Ind.  2,  this  court  held  that  a  claimant  under  a  tax  title 
must  prove  that  all  the  requirements  of  the  statute  have 
been  complied  with. 

i  Thus  far  the  opinion  was  prepared  by  Sanna,  late  Chief  Justice. 
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The  statute  under  which  this  decision  was  made  pro- 
vided that  "the  said  collector  or  his  successor  shall,  after 
the  expiration  of  the  said  two  years,  execute  to  the  said 
purchaser,  his  heirs  or  assigns,  in  the  name  of  the  state  of 
Indiana,  a  conveyance  of  the  lot  or  tract  of  land  so  sold  as 
aforesaid,  and  mentioned  in  said  certificate,  which  convey- 
ance shall  vest  in  the  person  to  whom  it  is  given  an  abso- 
lute estate  in  fee-simple,  subject  to  the  claims  of  the  state 
or  county,  for  all  taxes,  costs,  and  charges  accrued  upon 
such  lot  or  tract  of  land  after  such  sale  as  aforesaid,  and 
such  conveyance  shall  be  conclusive  evidence  that  the  sale  was 
regular  according  to  the  provisions  of  this  act."  R.  S.,  1824, 
p.  344,  sec.  12. 

The  steps  necessary  to  vest  the  power  of  sale  in  the  col- 
lector, it  seems,  must  be  proven  aliunde  the  deed  of  con- 
veyance. See  Parker  v.  Smithy  4  Blackf.  70;  Doe  ex  dem. 
Morris  v.  Himelock,  lb.  494. 

At  all  events,  the  special  findings  of  fact  of  the  judge 
below  are  relevant.  If  we  were  to  hold  otherwise,  it  would 
reverse  almost  the  entire  series  of  decisions  of  this  court 
in  tax-title  cases. 

It  is  claimed  that  the  general  finding  for  the  defendant 
must  stand,  notwithstanding  the  special  findings,  for  the 
reason  that  the  plaintiffs  title  is  not  found ;  but  we  think 
that  the  finding  "  for  the  defendant "  was  intended  by  the 
judge  to  be  the  corollary  of  the  special  finding. 

The  judgment  of  the  Circuit  Court  is  reversed;  cause 
remanded  for  a  new  trial,  in  accordance  with  this  opinion. 
Costs  here. 

John  B.  Niles,  for  appellant. 
Bradley  §  Woodward,  for  appellee. 
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Ewing  v.  The  President  ai5d  Directors  of  the  Ohio  and 

Mississippi  Railroad  Company. 

Subscription  or  Stock. — This  case  was  reversed  on  the  authority  of  Me  Cord 
v.  0.  £  M.  R.  R.  Co.,  13  Ind.  220. 

APPEAL  from  the  Jennings  Common  Pleas. 

Ray,  Ch.  J. — This  was  an  action  to  recover  upon  a  stock 
subscription  made  by  Ewing  to  the  railroad  company. 

The  appellant  assigns  as  error  the  ruling  of  the  court  in 
sustaining  a  demurrer  to  the  additional  paragraph  of  his 
answer  filed  to  the  complaint.  That  additional  paragraph 
of  answer  is  an  exact  copy  of  the  second  paragraph  of  the 
answer  filed  in  the  case  of  McCord  v.  The  Pres.  etc.  0.  $  M. 
R.  B.  Co.,  13  Ind.  220,  and  was  there  held  to  be  a  suffi- 
cient answer.  Upon  the  authority  of  that  case,  and  for 
the  reasons  therein  given,  the  demurrer  should  have  been 
overruled  by  the  court  below;  and  this  case  is  reversed, 
and  it  is  directed  that  the  court  overrule  the  demurrer 
to  the  additional  paragraph  of  the  answer. 

James  H.  Vawter,  for  appellant. 


The  Toledo  and  Wabash  Railway  Company  v.  Talbert. 

Railroad  Company — Service. — Suit  against  the  railroad  company,  before  a 
justice  of  the  peace,  for  killing  stock.  The  summons  was  served,  ten  days 
before  the  return  day,  on  a  conductor.  On  the  return  day  the  defendant 
specially  appeared,  and  brought  to  the  knowledge  of  the  justice,  by  affi- 
davit, the  fact  that  the  principal  office  of  the  railroad  company  was  not  in 
this  state,  and  thereupon  moved  to  set  aside  the  process  and  service  as 
insufficient,  and  dismiss  the  cause.  This  motion  was  overruled;  and,  on 
motion  of  the  plaintiff,  the  justice  continued  the  cause,  and  fixed  a  time 
for  trial  twenty-eight  days  thereafter.  Defendant  made  default  at  the 
trial,  appealed  to  the  Circuit  Court,  and  renewed  his  motion,  which  was 
again  overruled. 

Heldj  that  this  question  was  decided  against  appellant  in  the  case  of  the 
Michigan  and  Southern,  etc.  Railroad  Company  v.  Shannon,  13  Ind.  171,  and 
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reaffirmed  in  the  case  of  the  Ohio  and  AKuumppi  Railroad  Company  v. 
Quierj  16  Ind.  440,  to  which  rulings  the  court  adheres. 
Held,  also,  that  the  continuance  of  the  cause  was  sufficient  notice  to  the  de- 
fendant 

* 

APPEAL  from  the  Warren  Circuit  Court. 

Frazer,  J. — This  cause  originated  before  a  justice  of 
the  peace.  It  was  a  suit  against  the  appellant  for  an 
animal  killed  by  one  of  its  trains  of  cars.  The  summons 
was  made  returnable  at  the- end  of  ten  days  from  the  day 
of  its  issue,  and  was  served  on  a  conductor  on  the  day  of 
its  date.  On  the  return  day  the  defendant,  specially  ap- 
pearing only  for  that  purpose,  brought  to  the  knowledge 
of  the  justice,  by  affidavit,  the  fact  that  the  principal  office 
of  the  railroad  company  was  not  in  this  state,  and  there- 
upon moved  to  set  aside  the  process  and  service  as  insuffi- 
cient, and  to  dismiss  the  case.  This  motion  was  over- 
ruled ;  but,  on  motion  of  the  plaintiff,  the  justice  continued 
the  cause,  and  fixed  a  time  for  trial  twenty-eight  days 
thereafter.  At  the  time  thus  appointed  the  defendant 
made  default,  and  the  plaintiff  had  judgment  for  $100. 
Having  appealed  to  the  Circuit  Court,  the  defendant  there 
renewed  the  motion  which  had  been  made  before  the 
justice,  and  it  was  overruled.  The  propriety  of  this  ruling 
is  the  only  question  presented.  This  question  is,  it  seems 
to  us,  the  same  which  was  decided  by  this  court  in  Mich- 
igan, Southern,  etc.  Company  v.  Shannon,  13  Ind.  171.  It 
was  there  held  that,  under  exactly  the  same  circumstances, 
the  cause  could  not  be  dismissed  on  appeal,  the  defend- 
ant having  made  no  appearance  before  the  justice.  This 
ruling  was  reaffirmed  in  the  Ohio,  etc.  Company  v.  Quier, 
16  Ind.  440.  The  intimation  in  the  first-cited  case,  that, 
under  the  circumstances,  it  woulcj  be  the  duty  of  the  jus- 
tice to  continue  the  cause,  (as  was  done  in  the  present 
case,)  would  necessarily  be  sound,  if  the  decision  on  the 
principal  point  was  correct.  In  the  case  in  judgment,  the 
postponement  gave  sufficient  notice  to  the  defendant.  It 
would  seem  that  the  postponement  must  be  for  fifteen 


Ill 
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days  at  least.  We  do  not  re-examine  the  question  decided 
in  the  cases  cited.  The  rule  established  by  them  is  a 
wholesome  one,  which  can  not  result  in  injustice ;  it  is  as 
convenient  as  any  which  can  be  made  consistently  with 
existing  statutes,  and  it  is  therefore  proper  that  the  ques- 
tion should  remain  at  rest.  It  is  not  to  be  denied,  how- 
ever, that  the  question  was,  in  the  beginning,  one  of  some 
nicety. 

Judgment  affirmed,  with  five  per  cent,  damages,  and 
costs  here. 

W.  Z.  Stuart,  for  appellant. 
James  C.  McCabe,  for  appellee. 
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Advancement. — An  advancement  is  the  giving  by  anticipation  of  the  whole 
or  a  part  of  what  it  is  supposed  the  child  will  be  entitled  to  at  the  death 
of  the  parent  or  party  making  the  advancement  It  is  purely  a  question 
of  intention.    Page  442. 

Same — Presumption. — The  presumption,  in  the  absence  of  any  statutory 
provision  is,  that  the  conveyance  of  real  and  the  transfer  of  personal 
property  to  a  child  by  a  parent  is  an  advancement  But  this  presump- 
tion may  be  rebutted  by  parol  evidence  showing  the  intention  of  the 
parent    Page  442. 

Partition. — In  making  partition,  regard  should  be  had  to  the  value,  and  not 
to  the  quantity,  of  the  land  partitioned.    Page  444. 

Sams — Trial  bt  Jury. — Exceptions  to  the  report  of  commissioners  in  par- 
tition cases  are  addressed  to  the  court,  and  are  to  be  determined  without 
the  intervention  of  a  jury.    Page  444. 

APPEAL  from  the  Cass  Circuit  Court. 

Gregory,  J. — Alfaretta  Cox,  a  minor,  by  her  guardian, 
filed  in  the  court  below  her  complaint  against  Dillman  for 
partition  of  real  estate  in  Cass  county.  It  is  alleged  that 
John  Cox,  the  ancestor,  died  intestate  in  April,  1855,  seized 
of  the  land  in  question,  leaving  surviving  him  Joanna, 
his  widow,  and  five   children,   George,  Daniel,  Andrew, 
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Matilda,  and  the  plaintiff,  Alfaretta;  that  all  said  chil- 
dren, except  the  plaintiff,  were  the  children  of  the  said 
John  by  a  fonrfer  wife,  the  plaintiff  being  the  only  issue 
of  the  said  John  by  the  said  Joanna;  that  the  land  in 
question  was  of  the  value  of  $3,600;  that  the  widow 
and  all  said  children,  except  the  plaintiff,  had  conveyed 
their  interest  in  and  to  the  real  estate  to  the  defend- 
ant, Daniel  Dillman;  that  the  personal  estate  of  John  Cox 
had  been  fully  administered,  all  the  debts  paid,  and  the 
personal  estate  exhausted  in  the  payment  of  the  debts  and 
liabilities  of  the  deceased,  and  the  expenses  of  administra- 
tion ;  that  George,  Daniel,  Andrew,  and  Matilda,  each  re- 
ceived from  their  father  advancements  to  the  amount  and 
value,  when  given,  of  $625.  The  defendant  filed  the  gen- 
eral denial,  with  an  agreement  to  give  all  matters  of 
defense  in  evidence  under  said  answer.  Trial  by  the 
court,  and  a  finding,  among  other  things,  "that  the  plain- 
tiff',  Alfaretta  Cox,  after  taking  into  consideration  advance- 
ments made  by  the  deceased,  John  Cox,  to  his  other  chil- 
dren, is  entitled  to  a  share  and  interest  of  one  undivided 
fourth  part  in  the  lands;  and  that  the  said  Daniel  Dill- 
man  is,  by  virtue  of  his  deeds  of  conveyance  from  the 
widow  and  other  heirs  of  the  said  John  Cox,  entitled  to 
the  remaining  share  and  interest  of  an  undivided  three- 
fourths  of  said  land."  Motion  for  a  new  trial  overruled, 
and  defendant  excepted.  The  evidence  is  in  the  record. 
The  testimony  shows  that  John  Cox,  the  ancestor,  in  his 
lifetime,  gave  to  each  of  his  children  by  his  first  wife 
choses  in  action  and  personal  property,  to  the  aggregate 
value  of  $625 ;  that  he  intended  this  as  a  gift  in  consider- 
ation  that  they  were  good  children,  and  had  aariated  him 
in  accumulating  his  property ;  that  he  intended  that  each 
of  these  four  children  should  have  this  much  more  than 
his  children  by  his  second  wife,  unless  the  latter  should 
live  with  him  until  they  assisted  in  accumulating  prop- 
erty equal  to  that  accumulated  by  the  labor  of  the  former; 
that  he  did  not  intend  that  the  children  to  whom  he 
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made  this  gift  should  account  therefor  in  the  settlement 
and  distribution  of  his  estate,  either  personal  or  real. 
There  is  no  conflict  in  the  testimony,  unless  the  legal  pre- 
sumption that  property  conveyed  or  transferred  by  a 
father  to  his  children  is  prima  facie  an  advancement,  and 
not  a  gift,  can  make  such  a  conflict.  We  do  not  think 
that  this  is  such  a  conflict  in  the  evidence  as  would  place 
the  case  beyond  the  correcting  power  of  this  court. 
If  it  were  so,  then,  however  strong  the  testimony  might 
be  to  rebut  this  legal  presumption,  the  party  would  be 
without  remedy  by  appeal,  and  in  some  cases  this  would 
work  a  denial  of  justice. 

The  true  notion  of  an  advancement  is  a  giving  by  an- 
ticipation the  whole  or  a  part  of  what  it  is  supposed  a 
child  will  be  entitled  to  on  the  death  of  the  parent  or 
party  making  the  advancement.  Osgood  v.  The  Heirs  of 
Ebenezer  Breed,  17  Mass.  355.  It  is  a  question  purely  of 
intention.  Lawson's  Appeal,  23  Penn.  St.  Rep.  85 ;  Sher- 
wood  v.  Smith,  23  Conn.  516.  The  statute  now  in  force  on 
this  subject,  (1  G.  &  H.,  p.  293,  sec.  12,)  and  that  of  1843, 
(R.  S.  1843,  p.  439,  sec.  134;  p.  555,  sec.  372,)  are  substan- 
tially the  same.  In  the  case  of  Shaio  v.  Kent,  11  Ind.  80, 
it  was  held  by  this  court  that,  to  constitute  an  advance- 
ment to  a  child  u  by  settlement  or  portion  of  real  or  per- 
sonal estate,"  under  the  act  of  1843,  such  a  settlement  or 
portion  must  have  been  so  intended. 

In  the  absence  of  any  statutory  provision,  the  legal  pre- 
sumption is,  that  the  conveyance  of  real  and  the  transfer 
of  personal  property  to  a  child  by  a  parent  is  prima  facie 
an  advancement,  and  not  a  gift.  But  the  intention  of  the 
parent  can  be  shown  by  parol  evidence. 

Tested  by  these  rules,  the  case  at  bar  is  not  one  of 
advancement,  but  of  gift,  and  the  Circuit  Court  erred  in 
taking  into  consideration  the  sums  given  by  John  Cox,  the 
ancestor,  to  his  four  children  by  the  first  marriage. 

The  appellant  filed  exceptions  to  the  report  of  the  com- 
missioners who  made  partition  of  the  land  in  question  as 
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follows:  "The  said  Dillman,  by  counsel,  excepts  to  the 
report  of  the  commissioners  heretofore  filed  in  this  court, 
at  the  present  term  thereof,  making  partition,  etc.,  and 
points  out  the  following  matters  of  exception,  to  wit:  1. 
Under  the  order  to  make  partition  in  the  proportion  of 
one-fourth  to  the  plaintiff,  and  three-fourths  to  the  defend- 
ant, the  commissioners  erroneously  set  off  one-fourth  in 
quantity  of  the  land  to  be  divided  without  reference  to 
the  value  which  the  one-fourth  in  quantity,  thus  set  off, 
bore  to  the  value  of  the  whole  tract  to  be  divided,  and 
thus  in  effect  set  oft'  to  Alfaretta  Cox  one-fourth  in  quantity, 
which  the  defendant  Dillman  avers  was  and  is,  in  point  of 
value,  one-half  the  whole  land;  wherefore  the  defendant 
excepts,  etc.  2.  For  further  exception,  the  defendant 
further  says  that  said  reported  partition  is  unjust  and  in- 
equitable, in  this,  that  the  thirty  acres  set  off  to  Alfaretta  Cox 
were  erroneously,  inconveniently,  and  inequitably  taken  out 
of  the  middle  of  the  tract,  dividing  defendant's  land  into 
two  parcels,  one  each  side  of  the  portion  assigned  to  the 
said  Alfaretta,  and  wholly  detached  from  each  other  by  the 
portion  of  the  said  Alfaretta,  and  giving  the  defendant  no 
means  of  access  to  his  said  land  only  through  the  portion 
of  the  said  Alfaretta,  or  over  the  lands  of  other  proprietors. 
3.  For  further  exception,  the  defendant,  Dillman,  says 
that  the  commissioners  have  not  filed  any  plat  of  the  sub- 
division of  the  land  to  be  partitioned,  and  which  they  as- 
sume to  divide  in  said  report." 

The  plaintiff  replied  to  the  first  and  second  exceptions, 
and  demurred  to  the  third.  The  demurrer  was  sustained ; 
but  no  question  is  made  in  this  court  as  to  the  sufficiency 
of  this  latter  exception. 

The  appellant  demanded  a  jury  to  try  the  issues  of  fact 
made  by  the  exceptions  to  the  commissioners'  report,  and 
the  reply  thereto.  But  the  court  refused  to  call  a  jury, 
and  the  defendant  excepted  and  filed  his  bill  of  exceptions. 
The  court,  after  hearing  the  evidence,  overruled  the  ex- 
ceptions to  the  report,  and  the  defendant  moved  the  court 
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for  a  rehearing;  the  motion  was  overruled,  and  he  ex- 
cepted. Final  decree  of  partition.  The  evidence  given  on 
the  hearing  of  the  exceptions  to  the  report  is  in  the  record. 

The  testimony  shows  that  the  commissioners  in  making 
partition  gave  the  plaintiff  one-fourth  of  the  land  in 
quantity,  without  regard  to  the  value  thereof;  but  it  is 
shown  that  the  land  thus  set  off  to  the  plaintiff  was  one- 
fourth  in  value  as  well  as  in  quantity,  and  as  substantial 
justice  was  done  in  this  respect  for  this  error  alone,  this 
court  would  not  reverse  the  case.  But,  in  making  par- 
tition, regard  should  be  had  to  the  value  and  not  the 
quantity  of  the  land  partitioned.  Was  the  defendant 
entitled  to  a  trial  by  jury  on  the  issues  of  fact,  on  his  ex- 
ceptions to  the  commissioners'  report? 

The  statute  "  Concerning  Partition  of  Lands"  provides, 
that  "  if  upon  trial  of  any  issue,  or  upon  default,  or  by 
confession,  or  by  consent  of  parties,  it  shall  appear  that 
partition  ought  to  be  made,  the  court  shall  award  an  inter- 
locutory judgment,  that  partition  be  made  to  parties  who 
may  desire  the  same,  specifying  therein  the  share  assigned 
to  each,  and  taking  into  consideration  advancements  to 
heirs  of  a  person  dying  intestate,  and  the  residue  of  the 
premises  shall  remain  for  the  persons  entitled  thereto,  sub- 
ject to  a  future  partition."    2  G.  &  H.  363,  sec.  9. 

This  is  analogous  to  the  proceeding  at  common  law,  in 
which,  if  the  plaintiff  prevail,  there  are  two  judgments; 
the  first,  that  partition  be  made  between  the  parties,  etc., 
and  that  the  sheriff  cause  the  land  to  be  divided  into  as 
many  parts  as  the  case  may  require,  and  to  be  delivered 
and  assigned  to  each  party,  (naming  him,)  his  respective 
part  to  be  holden  to  him  and  his  heirs  in  severalty.  Upon 
this  judgment,  the  writ  dc  facienda  partitione  issues  to  the 
sheriff,  and  upon  his  return,  showing  the  manner  of  his 
executing  it  agreeably  to  the  first  judgment,  the  second 
and  final  judgment  is  rendered,  "that  the  aforesaid  par- 
tition be  holden  firm  and  effectual  forever."  (2  Sell.  Pr. 
815,  819.) 
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But  while  there  are  two  judgments  in  partition  cases, 
there  is  but  one  trial,  and  that  is  had  before  the  respective 
rights  of  the  parties  are  determined  by  the  interlocutory 
judgment  of  partition.  It  is  not  every  question  of  fact 
which  may  arise  in  the  progress  of  legal  proceedings  that 
entitles  the  parties  to  a  jury.  The  constitutional  provision 
is,  that  "  in  all  civil  cases  the  right  of  trial  by  jury  shall 
remain  inviolate."  This  only  secures  to  parties  the  "  right 
of  trial"  by  jury.  There  are  many  motions  addressed  to 
the  court  in  the  progress  of  a  cause  involving  questions  of 
fact;  it  would  be  an  anomaly  in  legal  proceedings  if  in 
all  such  motions  the  parties  could  call  a  jury. 

Exceptions  to  the  report  of  commissioners  in  partition 
cases  are  addressed  to  the  court,  and  are  determinable 
without  the  intervention  of  a  jury. 

The  judgment  of  the  Circuit  Court  is  in  all  things  re- 
versed ;  the  finding  of  the  Circuit  Court,  and  all  the  subse- 
quent proceedings  are  set  aside  at  the  cost  of  the  plaintiff 
below,  and  this  cause  is  remanded  to  said  court  with  direc- 
tions to  grant  the  appellant  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion.    Costs  here. 

W.  Z.  Stuart,  for  appellant. 


Lewis  v.  The  Central  Insurance  Company  op  Cincinnati 

and  Others. 

Insurance — Conditions. — See  opinion. 

APPEAL  from  the  Floyd  Circuit  Court. 

Frazbr,  J. — This  was  a  suit  upon  a  policy  of  insurance 
assigned  to  the  plaintiff.  The  risk  was  upon  a  steamboat, 
alleged  to  have  been  wrecked  on  Bed  river.  The  policy 
contained  express  conditions :  that,  in  case  of  any  injury 
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insured  against,  the  assured  should  not  sell  the  wreck 
without  the  consent  of  the  underwriter;  and  that  the 
boat  should  be  kept  in  a  sound  and  sea-worthy  condition, 
and  sufficiently  manned. 

The  answer  contained  a  general  denial.  A  jury  was 
waived,  and  the  issues  tried  by  the  court,  the  parties 
uniting  in  a  written  request  to  the  judge  "to  make  a 
special  finding  in  the  nature  of  instructions,  showing  the 
ruling  of  the  court  as  to  the  points  of  law  arising  upon 
the  evidence." 

The  court  found  some  facts  specially,  and  concluded  by 
a  general  finding  for  the  defendant,  the  insurance  com- 
pany. Among  the  facts  specially  found  are  these :  That 
the  master  was  the  husband  of  the  assured,  and  her 
agent  who  effected  the  insurance ;  that  after  the  loss  he 
made  his  protest,  and  forwarded  it;  sold  the  wreck  with- 
out consent  of  the  underwriter,  and  without  awaiting  an 
answer,  having  no  reason  therefor,  only  that  he  could  not 
wait  for  such  answer  during  the  necessary  time,  (two 
weeks,)  because  of  the  great  expense  of  living  there ;  that 
such  sale  was  not  justifiable ;  that  it  was  therefore  a  viola- 
tion of  the  condition  in  the  policy ;  that  the  court  can 
not  find  from  the  evidence  that  the  boat  was  kept  in  a 
sound  and  sea-worthy  condition ;  and  that  the  damage  to 
the  boat  resulted  from  the  fact  that  she  was  not  provided 
with  a  competent  pilot. 

The  special  facts  found,  it  can  not  be  controverted,  fully 
sustain  the  general  finding  for  the  defendant.  The  evi- 
dence is  not  in  the  record,  and  we  can  not  therefore  ques- 
tion the  correctness  of  the  finding. 

The  appellant  controverts,  in  argument,  some  proposi- 
tions of  law  contained  in  the  finding  of  the  judge;  but 
we  do  not  regard  them  as  material  to  the  decision  of  the 
case,  in  the  condition  of  the  record  before  us;  and  we 
have  not,  therefore,  examined  them.  If  upon  these  ques- 
tions the  court  was  wrong,  still  the  case  could  not  be 
reversed. 
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It  will  be  readily  seen  that  neither  the  parties  nor  the 
court  took  the  course  required  by  the  statute  to  put  the 
questions  upon  the  record.    2  G.  &  H.  207,  sec.  841. 

Judgment  affirmed,  with  costs. 

Thomas  L.  Smith  and  M.  C.  Kerr,  for  appellant. 
B.  £  H.  Crawfordj'tor  appellees. 


Dunkin  v.  McKee. 

Replevin. — The  levy  of  an  execution  gives  to  the  officer,  while  the  execution 
remains  in  his  hands,  suoh  a  special  property  in  the  goods  levied  upon  as 
will  enable  him  to  maintain  replevin  for  them,  or  defend  the  possession 
thereof  against  one  not  the  owner. 

APPEAL  from  the  Putnam  Common  Pleas. 

Elliott,  J. — Nancy  Dunkin,  the  appellant,  sued  McKee, 
the  appellee,  to  recover  the  possession  of  personal  prop- 
erty. McKee  answered:  1.  General  denial.  2.  Property 
in  himself.  3.  Property  in  David  Dunkin,  husband  of 
plaintiff.  4.  Justifying  the  taking  and  detention,  as  sheriff 
of  Putnam  county,  by  virtue  of  an  execution  in  his  hands 
in  favor  of  William  S.  CoUier,  and  against  David  Dunkin, 
and  averring  it  to  be  the  property  of  said  David. 

Replication  in  denial.  Trial  by  the  court,  by  agreement. 
Finding,  as  to  part  of  the  property,  that  "  it  is  the  prop- 
erty of  the  defendant,  and  is  of  the  value  of  $  1,560;  and 
that  the  defendant  have  a  return  of  the  same."  Motion 
for  new  trial  overruled,  and  judgment. 

The  only  point  presented  here  is  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding  of  the  court.  The  real 
question  in  litigation  on  the  trial  below  was,  whether  the 
property  was  the  separate  property  of  Nancy  Dunkin,  or 
whether  it  belonged  to  David  Dunkin,  her  husband,  and 
therefore  subject  to  the  execution  in  favor  of  CoUier. 
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MeKee,  in  truth,  claimed  no  other  right  to  it  than  that 
derived  through  the  levy  of  the  execution ;  and  the  appel- 
lant insists  that  such  special  property  did  not  support  the 
finding  of  property  in  MeKee:  There  is  nothing  in  the 
objection.  The  levy  of  an  execution  gives  to  the  officer, 
while  the  execution  remains  in  his  •  hands,  such  a  special 
property  in  the  goods  levied  upon  as  will  enable  him  to 
maintain  replevin  for  them.  Walpole  v.  Smith,  4  Blackf. 
804.  It  follows  that  he  may  also,  for  the  same  reason,  de- 
fend the  possession  against  one  not  the  owner.  See  John- 
son and  Wife  v.  Chissom,  14  Ind.  415.  Besides,  the  execu- 
tion' and  levy  were  in  evidence,  and  the  finding  of  the 
court  must  be  presumed,  under  the  evidence,  to  have  refer- 
ence to  such  special  property,  as  sheriff. 

It  is  urged  that,  under  the  law  arising  upon  the  facts  in 
evidence,  the  property,  and  especially  the  corn  in  the  field, 
belonged  to  the  plaintiff  and  was  not  subject  to  the  execu- 
tion against  her  husband.  The  evidence  is  in  the  record, 
and  we  have  carefully  examined  it,  and  do  not  deem  it 
necessary  to  discuss  the  question  of  law  as  to  the  separate 
property  of  the  wife.  There  seems  to  have  been  such  a 
confusion  of  goods,  and  the  whole  case,  in  all  its  circum- 
stances, presents  so  uncomely  an  aspect,  and  wears  a  face 
so  beclouded  with  the  footprints  of  fraud,  as  to  forbid  that 
we  should  disturb  the  finding  of  the  court. 

The  judgment  is  afiirmed,  with  costs. 

jD.  R.  EckUs  and  James  A.  Scott,  for  appellant 
McDonald  $  Boache,  for  appellee. 
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Office — School  Trustee. — Pending  litigation  to  determine  who  is  entitled 
to  exercise  an  office,  the  officer  de  facto  shall  act,  and  where  it  appeared  to 
the  court  that  A  was  in  the  possession  of  the  office  of  school  trustee,  it 
properly  compelled  the  auditor,  to  recognize  him  as  such. 


APPEAL  from  the  Fayette  Common  Pleas. 

Frazer,  J. — Motion  by  Cassidy,  school  trustee  of  the 
town  of  Connersville,  for  a  writ  of  mandate  to  compel. 
Elliott^  auditor,  to  draw  a  warrant  in  his  favor  for  the 
school  funds  belonging  to  the  town.  Leach  was  made  a 
defendant  to  the  motion.  A  peremptory  mandate  was 
awarded  against  the  auditor.  But  Leach,  it  seems,  made 
an  effort  to  transform  the  case  into  a  quo  warranto,  for  the 
purpose  of  ousting  Cassidy  from  the  office  of  trustee,  and 
obtaining  possession  for  himself.  He  filed  a  paper  in  the 
case,  claiming  the  office,  and  asking  that  a  mandate  issue 
against  Cassidy,  who,  he  alleges,  is  in  possession  of  the 
office,  to  compel  him  to  allow  him  {Leach)  to  take  posses- 
sion thereof,  and  to  deliver  the  books,  papers,  etc.,  belong- 
ing thereto.  This  paper  was  in  the  form  of  an  answer  to 
the  motion.  The  court  below  sustained  a  demurrer 
thereto. 

The  result  of  the  proceedings  below  was,  that  a  per- 
emptory mandate  was  granted  against  the  auditor,  as 
asked  by  Cassidy,  and  Leach  appeals. 

All  the  allegations  of  Leach  himself  show  that  Cassidy 
was  trustee  de  facto.  He  was  consequently  entitled  to  per- 
form all  the  duties  and  exercise  all  the  powers  of  the 
office,  until  ousted  by  some  one  having  a  better  right  to  it. 
The  court  below  very  properly  refused  to  decide  who  was 
entitled  to  the  office.  An  office  is  a  right  to  exercise  a 
public  employment.  The  law  has  provided  abundant 
means  by  which  an  officer  de  jure  may  become  such  de 
facto,  against  another  person  who  wrongfully  holds  posses- 
Vol.  XXIIL— 29 
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sion ;  but  the  public  are  interested  that,  while  such  litiga- 
tion is  pending  to  settle  the  right,  the  functions  of  the 
office  shall  continue  to  be  exercised,  in  order  that  the  pub- 
lic business  may  be  done.  To  this  end  it  is  a  rule  of  plain 
common  sense,  as  well  as  of  law,  that  the  officer  de  facto 
shall  act  until  he  shall  be  ousted. 

Now,  one  of  the  most  important  duties  of  this  office  was 
to  obtain  the  school  moneys,  in  order  that  they  might  be 
used  to  keep  the  public  schools  of  ConnersvUle  in  opera- 
tion. It  would  be  a  strange  state  of  the  law,  which 
would  close  the  doors  of  the  schools,  and  turn  the  children 
into  the  streets,  for  a  year  or  two,  to  await  the  settlement 
of  the  conflicting  claims  of  Cassidy  and  Leach  to  the  office 
of  trustee.  So,  when  it  was  made  apparent  to  the  court 
below  that  Cassidy  was  in  possession  of  the  office,  it  very 
properly  compelled  the  auditor  to  recognize  him  as  trustee. 
Having  done  that,  its  duty  in  that  case  was  ended.  State 
v.  Jones,  19  Ind.  858. 

But  there  is  an  evident  desire  on  both  sides  that  we 
shall  express  an  opinion  upon  the  question  as  to  which  of 
the  parties  has  the  right  to  the  office.  That  question  is 
fully  argued,  and  we  suppose  the  record  before  us  contains 
all  the  facts.  But  the  question  could  not  be  properly 
before  us  in  this  case.  To  assist  in  putting  at  rest  a  con- 
troversy which  can  not  but  be  profitless  to  the  educational 
interests  of  that  community,  we  therefore  say,  that  we  are 
unanimously  of  opinion,  that  Cassidy  is  trustee  de  jure,  and 
that  the  proper  time  to  elect  his  successor  will  be  in  May, 
1865.  We  depart  from  our  usual  custom  in  saying  this, 
and  we  withhold  the  reasons  upon  which  this  dictum  is 
based,  that  it  may  not  be  deemed  a  precedent. 

Judgment  affirmed  with  costs. 

John  S.  Reid  and  B.  F.  Clay-pool,  for  appellant. 
N.  Truster  and  James  C.  Mcintosh,  for  appellee. 
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Jambs'  Administrator  v.  Rogers. 

Bank  Notes. — No  corporation  has  authority  to  issue  promissory  notes,  ex- 
cept as  it  receiyes  such  authority  through  its  charter,  either  expressly 
conferred,  or  as  an  incident  to  the  purpose  for  which  it  was  created. 

Promissory  Note*. — But  the  promissory  notes  of  a  private  individual,  issued 
in  his  own  name,  are  not  void,  because  they  are  in  the  similitude  of 
hank  notes,  and  intended  to  circulate  as  money. 

APPEAL  from  the  Posey  Common  Pleas. 

Ray,  Ch.  J. — Rogers,  the  appellee,  filed  in  the  Court  of 
Common  Pleas  of  Posey  county  the  following  claim,  veri- 
fied by  affidavit : 

"  The  Estate  of  Enoch  B.  James 

To  Edmund  J.  Rogers,  Dr. 
"To  $62  in  notes  or  checks,  (commonly  called  James' 
money,)  taken  in  payment  of  goods  and  in  the  way  of 
change  at  or  about  the  time  of  his  said  James'  death, 
which  notes  are  filed  herewith. 

"  State  of  Indiana,  Posey  County. 
"Edmund  J.  Rogers  swears  that,  during  the  lifetime,  and 
at  or  about  the  death,  of  Enoch  R.  James,  he  received  in 
payment  of  goods,  and  in  the  way  of  change,  twenty-four 
$2  notes  and  fourteen  $1  notes  or  checks,  signed  by  said 
Enoch  R.  James  and  Lawrence  James,  cashier,  dated  1858, 
payable  at  the  exchange  and  banking  office  of  said  James, 
they  being  the  same  notes  or  checks  filed  herewith,  and 
that  they  remain  due  and  wholly  unpaid. 

(Signed)  "  E.  J.  Rogers." 

Sworn  and  subscribed,  etc. 

The  notes  were  filed,  and  the  following  is  a  sample  of  all : 

"A.  No. 

[Vignette.] 

[Figure.]  STATE  OP  INDIANA.  [Figure.] 

"I  wiU  pay  $2,  on  demand,  at  my  exchange  and  banking  office  to  the 
bearer. 
"L.  James,  Ouhier.  E.  R.  Jamss. 

"  Mount  Vernon,  October  4,  1858." 
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An  agreement  of  counsel  is  annexed  to  the  transcript, 
"  that  these  notes  are  in  the  similitude  of  bank  notes,  and 
were  issued  by  the  intestate  to  be  circulated  as  money,  and 
were  circulated  as  such,  and  were  received  by  the  appellee 
as  such,  not  from  said  James  or  his  administrator,  but  from 
third  persons,  in  the  way  of  trade." 

Spencer  filed  a  demurrer  to  the  claim,  and  upon  the  court 
overruling  the  demurrer,  took  the  proper  exception,  and 
the  claim  was  allowed  against  the  estate. 

The  appellant  insists  that  the  demurrer  should  have  been 
sustained.  This  is  predicated  on  the  ruling  of  this  court 
in  Brown  and  Others  v.  Killian,  11  Ind.  449.  In  that 
case  it  was  held  that,  "  under  the  present  constitution,  no 
bank  of  issue,  except  a  state  bank,  and  free  or  private 
banks  established  pursuant  to  the  provisions  of  the  general 
banking  law,  can  be  established  in  this  state.  Notes,  in 
the  similitude  of  authorized  bank  notes,  issued  by  any  other 
bank  of  this  state,  to  be  circulated  as  money,  are  void; 
the  issuers  are  not  liable  to  pay  them,  and  any  con- 
sideration given  for  them  may  be  recovered  back." 

The  1st  and  2d  sections  of  article  11  of  the  consti- 
tution are  relied  upon  in  the  decision.    They  are  as  follows : 

"Sec.  1.  The  General  Assembly  shall  not  have  power  to 
establish  or  incorporate  any  bank  or  banking  company,  or 
moneyed  institution,  for  the  purpose  of  issuing  bills  of 
credit  or  bills  payable  to  order  or  bearer,  except  under  the 
conditions  prescribed  in  this  constitution. 

"  Sec.  2.  No  bank  shall  be  established  otherwise  than 
under  a  general  banking  law,  except  as  provided  in  the  4th 
section  of  this  article." 

The  4th  section  provides  for  the  charter  of  a  state  bank 
and  branches. 

No  corporation  has  authority  to  issue  its  promissory 
notes,  except,  as  it  receives  such  authority  through  its 
charter,  either  expressly  conferred,  or  as  an  incident  to  the 
purpose  for  which  it  was  created.  Smead  and  Others  v.  The 
Indianapolis,  Pittsburg,  and  Cleveland  Railroad  Company, 


NOVEMBER  TERM,  1864.  458 

*  James'  Administrator  t>.  Rogers. 

11  Ind.  104.  The  provisions  of  the  state  constitution 
already  quoted,  are  a  limitation  of  the  power  of  the 
legislature  to  confer  such  authority  upon  corporations,  and 
we  feel  that  this  court,  in  the  case  cited,  has  gone  as  far  as 
the  most  liberal  and  extended  construction  of  the  constitu- 
tion will  possibly  justify,  in  holding  that  the  members  of  a 
private  partnership  are  released  from  the  obligation  of 
their  contracts,  because  those  contracts  assume  to  be  made 
in  a  corporate  name,  and  are  "in  the  similitude  of  author- 
ized bank  notes/'  We  are  not  prepared  to  go  beyond  this, 
and  declare  a  promissory  note  void,  when  issued  by  a 
private  individual  in  his  own  name,  simply  because  it  is  in 
other  respects  in  the  similitude  of  a  bank  note,  and  is  in- 
tended to  circulate  as  money.  If  such  paper  be  objection- 
able, the  remedy  is,  not  by  relieving  from  its  obligation 
those  who  have  issued  it,  and  received  valuable  con- 
sideration therefor  from  innocent  parties,  but  rather  by 
imposing  an  additional  liability  to  that  already  expressed 
in  the  contract. 

Whatever  liberality  may  have  been  heretofore  shown 
by  this  court  in  its  construction  of  the  various  provisions 
of  the  state  constitution,  for  the  purpose  of  effectuating 
its  intent,  we  are  not  disposed  to  extend  it  by  such  a  read- 
ing of  the  constitution  as  would  bring  paper  of  this  de- 
scription within  its  provisions,  and  render  the  same  void 
in  the  hands  of  persons  who  have  received  it  in  good  faith. 

While  corporations  are  but  legal  creations,  with  no 
powers  beyond  those  conferred  in  their  charters,  the  law 
is  but  a  limitation  of  the  rights  of  a  natural  person. 
Neither  our  organic  law  nor  the  statute  forbids  the  latter 
from  issuing  his  promissory  notes,  and  embellishing  them 
with  all  the  ornaments  his  taste  may  tempt  or  his  skill 
devise.  The  notes  in  question,  are  nothing  more.  They 
are  in  form  and  substance  but  ordinary  promissory  notes. 
The  pictures  on  their  face  can  not  render  them  void. 

The  notes  were  issued  in  October,  1858.  As  we  hold 
that  they  were  valid  when  issued,  they  are  not  to  be  con- 
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trolled  by  the  act  which  went  in  force  December  24, 1858, 
authorizing  a  recovery  upon  unauthorized  paper. 
The  judgment  should  be  affirmed. 

Judgment  affirmed. 

A.  G.  Porter  and  W.  P.  Fishback,  for  appellant. 
Alvin  P.  Hovey,  for  appellee. 


Walker  v.  Shulenberger. 

Appeal — Final  Judgment. — An  affidavit  was  filed  against  A,  as  garnishee 
in  proceedings  in  attachment,  which,  in  addition  to  the  other  requirements 
of  the  statute,  stated  that  plaintiff  feared  he  would  abscond  before  judg- 
ment, etc.  The  required  bond  was  filed;  an  order  of  arrest  was  issued, 
upon  which  A  was  arrested  and  gave  special  bail.  The  court,  on  motion, 
set  aside  the  order  of  arrest,  discharged  A  therefrom,  and  from  his  recog- 
nizance of  special  bail,  and  adjudged  that  he  "recover  his  costs  and 
charges  in  this  behalf  laid  out  and  expended." 

Held,  that  the  judgment  for  costs  was  not  the  final  judgment  terminating  the 
cause,  from  which  an  appeal  would  lie. 

APPEAL  from  the  Elkhart  Common  Pleas. 

Elliott,  J. — Suit  by  Walmer,  the  appellant,  against 
Isaac  Shulenberger  on  a  note,  on  which,  and  an  affidavit 
of  the  non-residence  of  the  defendant,  proceedings  in  at- 
tachment were  instituted. 

The  plaintiff  also  filed  an  affidavit  against  Henry  Shul- 
enberger, the  appellee,  as  garnishee,  which,  in  addition  to 
the  other  requirements  of  the  statute,  stated  that  the  plain- 
tiff feared  that  the  said  Henry  Shulenberger  would  abscond 
before  judgment  could  be  had  against  him,  or  against  the 
said  Isaac  Shulenberger,  in  said  cause,  and  go  without  the 
state  of  Indiana,  with  intent  to  defraud  the  plaintiff,  etc. 
The  plaintiff  also  filed  a  proper  undertaking  under  the 
statute,  upon  which  an  order  for  the  arrest  of  said  Henry 
Shulenberger  was  issued  by  the  clerk,  upon  which  he  was 
arrested  and  gave  special  bail. 
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The  court,  on  motion  of  said  Henry  Shvlenberger,  set 
aside  the  order  of  arrest,  and  discharged  him  therefrom, 
and  from  his  recognizance  of  special  bail  indorsed  thereon, 
and  further  adjudged  "  that  the  said  garnishee  defendant, 
Henry  Shulenberger,  recover  of  said  plaintiff  his  costs  and 
charges  in  this  behalf,  laid  out  and  expended." 

From  which  ruling  and  judgment  of  the  court  below 
the  plaintiff  appeals. 

The  appellee  moves  the  court  to  dismiss  the  appeal  for 
want  of  jurisdiction  in  this  court,  on  the  ground  that  the 
judgment  appealed  from  is  not  a  final  judgment  in  said 
cause. 

The  motion  must  be  sustained.  The  judgment  for  costs 
set  out  in  the  record  is  not  the  final  judgment  termin- 
ating the  cause.  It  is  but  a  judgment  for  the  cost  occa- 
sioned by  the  arrest  and  motion  in  the  court  below;  and, 
for  aught  that  appears  from  the  record  before  us,  the  cause 
is  still  pending  and  undetermined  in  that  court.  See 
Abbott  et  al.  v.  Zeigler,  9  Ind.  511;  Griffin  v.  Griffin,  10 
Ind.  170;  Martindale  v.  Brown  tt  al.,  18  Ind.  284. 

Appeal  dismissed,  with  costs. 

Justice  Gregory  dissenting. 

B.  Lowry,  for  appellant. 
John  H.  Baker,  for  appellee. 


Bering  and  Another  v.  Doan. 

Instructions. — It  is  no  objection  to  instructions  given  by  the  court  that  they 
entirely  withdraw  from  the  jury  questions  raised  by  the  pleadings,  but 
wholly  unsupported  by  the  evidence. 

APPEAL  from  the  Jefferson  Circuit  Court. 
Frazbr,  J. — Suit  by  the  appellee  against  the  appellants 
upon  two  bills  of  exchange,  drawn  by  J.  A.  Fay  $  Co.,  pay- 
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able  to  their  own  order,  upon  the  appellants,  and  by  them 
accepted.  The  bills  were  indorsed  to  the  plaintiff  below, 
after  one,  but  before  the  other,  had  matured.  Defense, 
that  the  bills,  with  another  for  $65,  which  had  been  paid, 
were  given  in  consideration  of  certain  work  and  labor  in 
the  construction  of  a  new  patent  machine  for  making 
musket  balls,  by  Fay  £  Co.,  for  the  defendants,  which  was 
by  agreement  to  be  made  for  $195,  in  all  respects  accord- 
ing to  instructions,  drawings,  directions,  and  model  fur- 
nished by  defendants ;  that  the  machine  was  not  so  made, 
in  consequence  of  which  it  would  not  answer  the  purpose 
intended ;  that  the  bills  were  accepted  in  ignorance  of  the 
defects  of  the  machine,  and  before  they  had  an  opportunity 
to  discover  them,  etc. 

The  evidence  showed  that  one  of  the  defendants  super- 
intended the  construction  of  the  machine,  and  assumed  to 
control,  and  did  control  the  workmen;  that  some  time 
before  the  work  was  begun,  Fay  $  Co.y  at  the  request  of 
the  defendants,  made  an  estimate,  and  gave  their  opinion 
that  the  machine  would  not  cost  less  than  $65 ;  that  the 
work  was  begun  subsequently,  and  after  it  had  progressed 
somewhat,  Fay  $  Co.  informed  the  defendants  that  it 
would  cost  more  than  $65 ;  that  upon  this  statement  being 
repeated  a  second  time,  the  defendant,  Watsony  who  was 
the  inventor  of  the  machine,  replied  that  if  the  machine 
proved  to  be  a  success,  he  did  not  care  what  it  cost;  that 
when  the  work  was  completed,  an  account  of  $195  was 
presented  therefor,  to  which  no  objection  was  made ;  that 
the  machine  was  afterward  taken  away  by  the  defendants, 
nothing  being  said  about  the  price  of  the  work.  The  bills 
of  exchange  were  accepted  before  the  machine  was  tested. 
When  tried  it  would  not  answer  the  purpose  without  some 
slight  alterations;  that  Fay  ft  Co.  were  never  informed 
that  the  machine  would  not  work,  nor  called  upon  to 
make  any  alterations  or  repairs. 

The  questions  made  here  are  entirely  upon  the  third  and 
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fourth  instructions  given  by  the  court  to  the  jury,  which 
were  as  follows : 

"  3.  If  you  believe  from  the  evidence  that  Watson  re- 
ceived the  machine  from  Fay  $  Co.y  knowing  that  they 
had  charged  him,  or  intended  to  charge  him,  $195  for  it, 
and  would  not  let  him  have  it  for  less,  and  without  notify- 
ing them  to  the  contrary,  the  defendants  are  bound  by  that 
price." 

"4.  If  you  believe  from  the  evidence  that  Watson  ap- 
plied to  Fay  $  Co.  j  in  the  first  instance,  to  kflow  what  it 
would  cost  to  construct  such  a  machine,  and  they  told  him 
they  would  make  a  calculation  and  let  him  know,  and  that 
they  afterward  wrote  to  him  that  it  would  not  cost  less 
than  $65,  and  that  Watson  afterward  went  to  them  and  di- 
rected them  to  go  on  with  the  making  of  the  machine;  and 
further,  that,  after  some  little  work  had  been  done  upon  it, 
they  informed  him  that,  in  consequence  of  their  having  to 
make  new  tools,  and  for  other  reasons,  the  machine  could 
not  be  built  for  $65,  but  would  cost  more,  and  that  Wat- 
son made  no  reply  to  this,  but  permitted  them  to  go  on 
with  the  work  under  his  supervision  and  instructions; 
and  that  shortly  they  again  told  him  the  machine  could 
not  be  built  for  $65,  but  would  cost  more,  and  that  Wat- 
son's  only  reply  was,  he  did  not  care  what  it  cost  if  the 
machine  was  a  success,  and  again  permitted  them  to  go  on 
and  construct  the  machine  under  his  direction  and  super- 
vision, and  accepted  and  received  the  same;  the  defend- 
ants were  bound  to  pay  what  the  work  was  reasonably 
worth,  without  reference  to  the  $65." 

It  is  objected  to  these  instructions  that  they  withdraw 
from  the  jury  the  question  whether  there  was  such  an 
agreement  as  the  answer  averred.  This  objection  would 
be  good  if  there  had  been  any  evidence  before  the  jury, 
from  which  they  might  have  concluded  that  there  was 
such  agreement.  But  we  can  not  perceive  any  evidence  of 
that  kind.  It  was  therefore  the  duty  of  the  court  to  with- 
draw that  question  as  it  did. 
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Judgment  affirmed,  with  five  per  cent  damages  and 
costs. 

C.  E.  Walker,  for  appellants. 
S.  C.  Stevens,  for  appellee. 


Starr  v.  Cass  and  Others. 

Evidence. — A  had  an  execution  issued  against  2?,  and  levied  on  the  corn 
and  wheat  of  the  latter.  The  constable  was  proceeding  to  advertise  and 
sell  the  property  under  the  execution,  when  C  procured  an  injunction 
preventing  the  sale.  The  injunction  was  afterward  dissolved.  A  brought 
suit  upon  the  injunction  bond.  The  question  in  dispute  was  as  to  whom 
the  corn  and  wheat  belonged.  It  was  in  proof  that  after  the  execution 
issued,  C  purchased  the  property  of  B.  The  testimony  was  conflicting. 
A  offered  to  prove  by  2?,  that  at  the  time  C  offered  to  buy  the  corn,  he  told 
him,  as  an  inducement  to  sell,  that  if  he  (2?)  would  sell  him  ( C)  the  corn, 
and  move  to  Towo,  he  need  not  pay  the  judgment  in  favor  of  A. 

ffeld,  that  the  testimony  ought  to  have  been  admitted. 

APPEAL  from  the  Porter  Common  Pleas. 

Gregory,  J. — Starr  sued  Cass  and  Dorr  on  an  injunc- 
tion bond.  Hawley  was  a  constable,  and  was  only  a  nomi- 
nal party. 

The  complaint  alleges  that  one  John  J".  Reedman  re- 
covered a  judgment  before  one  Azor  Kdlog,  a  justice  of 
the  peace  in  and  for  Porter  county,  against  Thomas  W. 
Shinabarger,  William  H.  Shinabarger,  and  Cornelius  0*Neil; 
that  Reedman  assigned  the  judgment  to  plaintiff;  that 
plaintiff  caused  an  execution  to  be  issued  on  the  judg- 
ment ;  that  the  execution  was  delivered  to  Hawley,  con- 
stable of  Center  township  in  said  county;  that  the  con- 
stable levied  the  execution  on  a  large  quantity  of  corn 
and  wheat  which  belonged  to  Shinabarger  at  the  date  of 
the  issue  of  the  execution,  and  at  the  date  of  the  levy, 
and  that  the  constable  proceeded  to  advertise  and  sell  said 
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property  to  satisfy  said  judgment  and  execution,  but  that 
the  defendant,  Cass,  procured  and  caused  an  injunction  to 
be  issued  out  of  the  Court  of  Common  Pleas  against  the 
plaintiff  and  the  said  Hawley,  restraining  them  from  sell- 
ing the  property,  and  from  interfering  with  the  same, 
which  injunction  was  served  on  them ;  that  the  injunc- 
tion was  afterward  by  the  court  dissolved,  and  the  suit 
dismissed;  that  Cass  had  possession  of  the  property 
levied  on,  and  that  he  continued  in  possession  of  the  same, 
and  used  and  converted  the  same  to  his  use ;  that  Shina- 
bargers  and  (7 Neil  had  not,  at  the  date  of  the  levy,  nor 
have  they  had  since,  any  other  property  out  of  which  said 
debt  could  be  made. 

An  answer  was  filed  by  defendants  in  several  para- 
graphs, and  replies  thereto  were  filed  by  the  plaintiff, 
which  lead  to  issues  of  fact.  A  jury  was  waived ;  trial  by 
the  court,  and  a  finding  for  the  defendants ;  motion  for  a 
new  trial  overruled,  and  plaintiff  excepted.  The  evidence 
is  contained  in  the  record. 

From  the  evidence  it  appears  that  Cass  rented  some 
lands  to  William  IT.  Shinabarger,  on  which  the  corn  levied 
on  was  raised  by  the  latter.  The  question  of  fact  in  dis- 
pute, on  which  the  case  turns,  is  upon  what  terms  was  it 
rented  ? 

Starr  contends  that  Shinabarger  was  to  raise  the  crop, 
and  deliver  Cass  two-fifths  in  the  crib.  Cass  says  that  he 
employed  Shinabarger  to  work  the  land,  and  was  to  give 
him  three-fifths  of  the  crop  raised,  fbr  his  labor.  On  this 
point  the  testimony  is  conflicting. 

It  further  appears,  in  the  testimony  of  William  H. 
Shinabarger,  that  some  month  or  two  after  the  issue  of  the 
execution,  Cass  bought  the  crop  from  him,  paying  therefor 
$175.  The  plaintiff  then  offered  to  prove,  by  Shinabarger, 
that  at  the  time  Cass  proposed  to  buy  the  corn  of  him,  he 
told  him,  as  an  inducement  to  sell, "  that  if  he  (the  said 
witness)  would  sell  said  corn  to  him  (said  Cass)  and  go  to 
Iowa,  he  (the  said  witness)  would  not  need  to  pay  the  Starr 
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judgment."  The  defendants  objected  to  this  testimony, 
and  the  court  sustained  the  objection,  and  refused  to  admit 
the  evidence  offered. 

We  think  this  testimony  ought  to  have  been  admitted; 
it  tended  to  sustain  the  theory  of  the  plaintiff's  case ;  it  was 
a  part  of  the  transaction,  and  tended  to  throw  light  on  the 
character  of  the  claim  set  up  by  Cass. 

The  judgment  of  the  Court  of  Common  Pleas  is  re- 
versed ;  cause  remanded  to  said  court  for  a  new  trial,  and 
further  proceedings  in  accordance  with  this  opinion.  Costs 
here. 

J.  E.  McDonald  and  A.  L.  Boache,  for  appellant. 


Jenkins  and  Another  v.  Long  and  Another. 

Practice. — In  a  proceeding  to  correct  a  mistake  of  the  clerk  in  the  entry  of 
a  judgment,  a  complaint  was  filed  showing  the  facts,  a  summons  was 
issued,  demurrers  were  filed  and  acted  upon,  and  issues  formed,  and  a 
trial  by  jury  had,  as  in  ordinary  cases. 

Held,  that  such  proceedings  were  irregular. 

Records— Clerical  Errors. — The  court  has  power  to  make  its  records 
speak  the  truth  as  to  what  it  has  done,  upon  the  suggestion  that  its  min- 
isterial officer  has  not  correctly  recorded  the  judgment  actually  rendered. 

Same — Evidence. — On  a  motion  to  correct  a  clerical  error  in  the  entry  of  a 
judgment,  evidence  is  admissible  outside  of  the  judgment  sought  to  be 
amended. 

APPEAL  from  the  Wayne  Circuit  Court. 

Frazer,  J. — This  was  what  must  properly  be  called 
a  proceeding  by  notice  and  motion  to  correct  a  mistake  by 
the  clerk  in  the  entry  of  a  judgment  as  to  the  amount 
thereof.  The  judgment  actually  rendered  by  the  court, 
was  for  the  amount  of  two  notes  sued  on,  but  the  clerk, 
by  mistake  in  computation,  entered  the  judgment  for  a 
less  sum.    A  complaint  was  filed  stating  the  facts,  and  a 
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summons  was  issued,  but  no  objection  was  made  below 
to  the  mode  of  proceeding,  and  we  may,  therefore,  prop- 
erly regard  the  complaint  as  the  motion,  and  the  summons 
as  the  notice.  There  were  demurrers  filed  and  acted 
upon,  and  issues  made  as  in  ordinary  cases,  and  a  jury 
trial,  all  of  which  was  irregular;  but  no  objection  was 
made  to  it  at  the  time,  and  no  question  is  now  made  about 
it.  The  result  reached  was,  that  the  clerical  error  was 
ordered  to  be  corrected,  and  the  defendant  appeals. 

Two  questions  only  are  presented  for  our  consideration 
by  the  argument  of  the  appellant:  1.  Could  the  correc- 
tion be  made  after  the  expiration  of  one  year  from  the 
rendition  of  the  judgment?  2.  "Was  extrinsic  evidence 
admissible?  The  counsel  for  the  appellants  maintain  the 
negative  of  both  these  questions,  and  we  are  favored  with 
no  argument  whatever  on  the  other  side. 

1.  The  statute  relied  on  by  the  appellants  we  suppose 
to  be  section  99  of  the  code,  which  authorizes  the  court, 
within  a  year,  to  relieve  a  party  from  a  judgment  taken 
against  him,  .  .  .  and  supply  an  omission  in  any  pro- 
ceedings. But  we  do  not  think  this  statute  at  all  applica- 
ble to  the  question.  It  was  not  sought  to  supply  any 
"omission"  in  the  proceedings,  for  on  their  face  they 
were  regular  and  complete,  but  simply  to  correct  a  clerical 
error  of  commission.  The  inherent  power  of  the  court 
was  invoked — a  power  much  older  than  the  code — to  make 
its  record  speak  the  truth  as  to  what  it  had  done,  upon 
the  suggestion  that  its  ministerial  officer,  by  mistake,  had 
not  correctly  recorded  its  judgment  actually  rendered. 
Burson  v.  Blair,  12  Ind.  371.  The  authority  to  do  this  is 
as  old  as  the  reign  of  Henry  VI,  and  was  then  conferred 
by  act  of  parliament,  which  is  in  force  in  this  state.  1  G. 
&  H.  415 ;  2  Tidd,  769. 

2.  Was  any  evidence  admissible,  upon  the  hearing  of 
the  motion,  outside  of  the  judgment  sought  to  be  amended? 
This  question  can  receive  only  an  affirmative  answer.  It 
would  be  in  vain  to  seek  relief  against  a  clerical  error, 
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unless  such  error  may  be  shown  to  exist ;  and  the  in* 
stances  would  be  rare  indeed  in  which  the  error  would 
be  apparent  upon  the  face  of  the  record  itself.  It  is  barely 
possible  to  imagine  cases  in  which  an  inspection  of  the 
whole  record  would  show  that  a  clerical  error,  like  the  one 
in  this  case,  had  been  committed.  No  question  is  before 
us,  in  this  instance,  as  to  the  kind  of  evidence  which  would 
be  sufficient  to  justify  an  amendment  after  the  proceedings 
have  ceased  to  be  in  fieri,  and  we  are,  therefore,  not  called 
upon  to  discuss  that  subject. 

Judgment  is  affirmed,  with  costs. 

George  Holland  and  J.  F.  Kibby,  for  appellant. 
M.  Wilson,  for  appellee. 


McMakin  v.  Michaels. 

Statute  of  Descents — Widow. — A  widow  inherits  in  fee,  subject  only  to 
such  qualifications  as  are  prescribed  by  statute.    Page  466. 
186  38  Same. — The  children  of  the  husband  by  a  previous  marriage,  not  being  of  the 

blood  of  his  widow,  oan  not  inherit  the  land  of  which  she  died  seized  in 
fee.    Page  465. 

Commissioner's  Sale — Widow. — Where  a  widow  purchased  land  of  which 
her  husband  died  seised  at  a  commissioner's  sale,  under  proceedings  in* 
stituted  for  partition,  she  stands  in  the  same  condition  with  respect  to 
the  sale  as  a  stranger,  and  takes  the  land  by  purchase,  and  not  by  de- 
scent.   Page  466. 

APPEAL  from  the  Montgomery  Circuit  Court 
Gregory,  J. — McMakin  filed  his  petition  against  Cath- 
erine Michaels  for  partition  of  certain  real  estate  in  Mont- 
gomery  county,  averring  that  he  is  the  owner  in  fee  of  the 
undivided  four-fifths  thereof;  that  said  Catherine  is  the 
owner  in  fee  of  the  other  undivided  fifth. 

The  appellee,  being  a  minor,  answered  by  her  guardian 
ad  litem:  1.  The  general  denial.  2.  Cornelius  Michaels, 
James  Michaels,  Thomas  Michaels,  Mary  Porter,  and  Andrew 
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J.  Porter  9  her  husband,  say  that  the  pretended  title  of  the 
said  McMakin  to  the  land  in  the  petition  described  is 
derived  from  the  McKeys,  children  of  Catherine  Michaels, 
deceased,  by  her  first  husband,  through  a  pretended  pur- 
chase from  said  McKeys.  And  the  parties,  first  above 
named,  further  say  that  they,  except  Porter,  are  the  chil- 
dren of  Cornelius  Michaels,  deceased,  husband  of  said  Cath- 
erine, deceased,  and  brothers  and  sisters  of  the  half-Mood  of 
Catherine,  defendant  in  this  action.  And  that  said  Cath- 
erine, deceased,  was  the  second  wife  of  Cornelius,  deceased, 
by  whom  she  had  two  children,  one  of  whom  is  deceased, 
and  the  other  is  defendant  herein,  and  is  the  sister  of 
the  half-blood  of  these  parties  making  this  answer  on 
the  father's  side.  And  that  all  the  properly  belonging 
to  Catherine,  deceased,  at  the  time  of  her  death,  was 
derived  by  her  directly  from  Cornelius,  deceased,  her  hus- 
band, and  the  father  of  the  parties  seeking  to  make  this 
answer.  That  the  McKeys,  from  whom  McMakin  pre- 
tends to  hold,  have  no  interest  or  ownership  in  said  lands, 
from  the  fact  that  the  lands  came  to  said  deceased  Cath- 
erine from  their  father,  Cornelius  Michaels,  and  that  no 
part  of  said  estate  came  to  deceased  through  the  McKeys, 
or  their  ancestors,  and  that  if  any  children  of  said  Cornelius, 
deceased,  other  than  Catherine,  defendant  herein,  have  any 
ownership  in  said  estate,  it  is  the  parties  hereinbefore 
named,  and  not  the  McKeys,  through  whom  said  estate 
did  not  come.  Said  parties,  therefore,  ask  that  they  may 
be  made  parties  defendants  to  this  cause  of  action,  and 
that  the  pretended  title  of  said  McMakin  may  be  by  the 
decree  of  the  court  set  aside,  and  held  invalid,  and  of  no 
binding  force  in  law,  and  that  the  court  may,  upon  the 
hearing  of  this  cause,  settle  definitely  the  interests  of  all 
these  parties  in  said  estate,  and  for  other  and  proper  relief. 
The  appellant  demurred  to  the  second  paragraph  of  the 
answer  for  these  reasons :  first,  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  defense;  second,  that 
there  is  a  defect  of  parties  defendants.    The  demurrer 
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was  overruled,  and  he  excepted.  The  appellant  replied 
to  said  second  paragraph  of  the  answer,  admitting  that 
Cornelius  Michaels,  deceased,  died  seized  of  the  land  in  ques- 
tion; that  he  died  in  1858;  that  he  left  surviving  him 
Catherine  Michaels,  his  widow,  and  Catherine  Michaels, 
infant  defendant,  and  Harvey  Michaels,  his  children  by  his 
marriage  with  said  Catherine,  and  also  Cornelius,  James, 
Thomas,  and  Mary,  children  of  a  prior  marriage;  that 
said  Catherine,  widow,  inherited,  the  one-third  part  of  the 
real  estate  of  said  Cornelius,  deceased,  among  which  were 

the  premises  in  question;   that   at  the term  of  the 

Common  Pleas  Court  of  said  county  she  filed  her  pe- 
tition for  partition  of  said  real  estate,  for  the  purpose  of 
procuring  the  assignment  to  her  of  her  interest  therein ; 
that  the  commissioners  appointed  to  make  such  partition 
reported  to  said  court  that  said  land  could  not  be  parti- 
tioned without  injury  to  the  owners  thereof,  and  that 
thereupon  the  court  directed  the  same  to  be  sold  for  the 
benefit  of  the  widow  and  heirs  at  law  of  Cornelius,  deceased, 
and  appointed  a  commissioner  to  sell  the  same,  and  on 
such  sale  Catherine,  the  widow,  purchased  the  land  now  in 
dispute,  and  paid  therefor  with  her  portion  of  the  proceeds 
of  the  sale  of  the  real  estate  of  her  late  husband,  and  that 
of  said  Harvey  and  Catherine,  for  whom  she  was  at  the 
time  guardian,  and  took  a  conveyance  therefor,  and  entered 
upon  the  land  in  question,  and  died  in  1863  seized  thereof 
in  fee,  and  that  she  left. surviving  her  the  following  named 
children,  to-wit:   the  said  Catherine,  William  P.  McKay, 

Jefferson  McKey,  Benjamin  McKey,  and  Morrison; 

said  Catherine  being  the  daughter  by  her  marriage  with  Cor- 
nelius  Michaels,  and  said  McKeys  and  Morrison  being  her 
children  by  a  prior  marriage,  and  who  are  her  heirs  at 
law,  and  inherited  from  her  the  land  in  dispute ;  that  prior 
to  the  death  of  Catherine,  Harvey  died,  and  that  said 
McKeys  and  Morrison  sold  and  conveyed  to  the  plaintiff  the 
undivided  four-fifths  of  the  land  in  controversy,  and  placed 
him  in  the  possession  thereof. 
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The  defendants  demurred  to  this  reply;  the  demurrer 
was  sustained  and  the  appellant  excepted. 

There  was  no  order  of  court  making  new  parties  to  said 
action,  nor  was  there  a  finding  on  the  issue  made  by  the 
general  denial  to  the  petition.  Final  judgment  for  de- 
fendant against  the  plaintiff  for  costs. 

The  proceedings  in  the  court  below  were  very  irregular, 
but  the  question  argued  by  counsel  on  both  sides  is  this, 
who,  under  the  law  of  descent,  is  entitled  to  inherit  the 
land  in  dispute  upon  the  death  of  Catherine,  the  widow  of 
Cornelius  Michaels,  deceased  ?  It  is  contended  by  the  appel- 
lant that  the  children  of  Catherine,  including  those  of  her 
former  marriage,  are  entitled  to  inherit  the  land  of  which 
she  died  seized.  On  the  other  side,  it  is  contended  that 
at  least  the  children  of  Catherine,  that  are  not  of  the  blood 
of  Cornelius,  can  not  inherit  the  land  that  came  to  her  by 
descent  from  him.  It  is  claimed  that  the  purchase  of  the 
land  by  Catherine  at  the  commissioner's  sale  was  but  a 
means  of  setting  off  to  her  her  interest  in  the  lands  of 
which  Cornelius,  her  husband,  died  seized.  The  main  ques- 
tion in  this  case  has  been  settled  by  this  court  in  the  case 
of  Mary  Jane  Smith  v.  Margaret  A.  Smith  at  this  term.  It 
was  held  in  that  case,  upon  full  consideration,  that  those 
only  who  were  of  the  blood  of  the  ancestor  last  seized  could 
inherit.  The  children  of  Cornelius  Michaels  by  his  previous 
marriage  not  being  of  the  blood  of  Catherine,  his  widow, 
can  not  inherit  land  of  which  she  died  seized  in  fee.  It 
follows  that  the  court  below  erred  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  answer. 

But  it  remains  to  inquire  whether  the  persons  under 
whom  McMakin  claims  title,  inherited  from  their  mother 
equally  with  their  half-sister,  the  appellee? 

A  widow  inherits  in  fee,  subject  only  to  such  qualifica- 
tions as  are  prescribed  by  the  statute  of  descents. 

Sections  18  and  24  contain  such  qualifications,  but  aside 
from  these  we  know  of  no  other  provision  which  in  any 
way  modifies  the  rule  of  descent,  that  the  real  and  per- 
Vol.  XXIII.— 30 
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sonal  property  of  any  person  dying  intestate,  shall  descend 
to  his  or  her  children  in  equal  proportions. 

It  is  contended  that  section  6  is  a  modification  of  this 
canon  of  descent,  but  we  do  not  think  so. 

The  persons  under  whom  McMakin  claimed  title,  were 
the  children  of  the  person  last  seized  in  fee,  and  with  the 
appellee,  they  inherited  from  their  mother,  equally  with 
their  hJf-siir  by  the  some  mother.  . 

But,  aside  from  this,  we  think  that  Catherine  Michaels, 
the  ancestor  last  seized,  held  the  land  in  question  by  pur* 
chase,  and  not  by  descent. 

With  respect  to  her  purchase  at  the  commissioners'  sale, 
she  stands  in  the  same  condition  as  a  stranger.  It  is  true 
she  paid  the  purchase  money  in  part  out  of  her  portion 
of  the  proceeds  of  the  lands  of  which  the  husband  died 
seized;  but  if  a  stranger  had  purchased,  the  money  in  the 
hands  of  the  widow  could  not  have  been  treated  as  land 
descended  to  her  from  her  husband,  in  questions  of  inherit- 
ance. 

The  judgment  is  reversed;  cause  is  remanded  to  said 
court,  with  instructions  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceed- 
ings in  accordance  with  this  opinion.  Costs  against  the 
appellee. 

J.  E.  McDonald  and  A.  L.  Eoache,  for  appellant. 

S.  C.  Wilson,  M.  D.  White,  and  J.  M.  Butler,  for  ap- 
pellee. 


Mitchell  v.  Stephens. 

Practice — Contcnuahce.— It  is  the  duty  of  a  party  taking  an  appeal  from  a 
'  justice  to  see  that  a  proper  transcript  is  filed,  and  the  fact  that  a  perfect 

transcript  was  not  filed  ten  days  before  the  first  day  of  the  term,  will  not 

entitle  the  party  taking  the  appeal  to  a  continuance. 
Same— Costs. — The  costs  resulting  from  a  continuance  granted  on  account  of 
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the  absence  of  a  witness,  should  be  taxed  to  the  party  to  whom  the  con- 
tinuance is  granted. 
Practice  is  thb  Supreme  Coukt. — An  alleged  error  in  the  trial  of  a  cause 
by  a  jury  of  eleven  men,  if  not  assigned  as  a  reason  for  new  trial  in  the 
court  below,  will  be  deemed  to  be  waived  in  the  Supreme  Court. 

APPEAL  from  the  Warren  Common  Pleas. 

Ray,  Ch.  J. — Suit  brought  by  the  appellee  before  a  jus- 
tice, and  finding  in  his  favor ;  appeal  by  the  appellant  to 
the  Court  of  Common  Pleas,  with  the  same  result  following 
the  trial. 

The  assignments  of  error  will  be  noticed  in  their  order. 
First,  the  overruling  of  the  appellant's  motion  for  a  con- 
tinuance in  the  Common  Pleas  Court,  because  the  justice 
had  not  filed  a  complete  transcript.  This  motion  was 
properly  overruled.  It  was  the  duty  of  the  party  taking 
the  appeal  to  see  that  a  proper  transcript  was  filed,  and  if 
the  transcript  was  not  perfect,  to  have  the  same  corrected 
at  the  earliest  moment ;  and  the  fact  that  a  perfect  tran- 
script was  not  filed  ten  days  before  the  first  day  of  the 
term,  will  not  entitle  the  party  taking  the  appeal  to  a  con- 
tinuance.  He  is  asking  relief  from  a  judgment  already 
obtained,  and  he  is  the  one  to  not  only  file'  his  appeal 
bond,  but  to  perfect  his  appeal.  Upon  the  overruling  of 
the  motion  for  a  continuance,  the  appellant  filed  an  affi- 
davit, on  the  ground  of  absent  witnesses,  asking  a  continu- 
ance. This  was  granted  at  his  costs;  and,  whether  his 
fault  or  misfortune,  the  costs  were  properly  taxed  to  the 
party  obtaining  the  continuance. 

The  next  error  assigned  is  the  refusal  of  the  court  to 
grant  a  new  trial,  on  the  ground  that  "the  verdict  was  con- 
trary to  law  and  the  weight  of  evidence."  It  is  very 
clear  to  us  that  the  evidence  in  this  case  is  not  so  decid- 
edly against  the  finding  of  the  jury  as  to  authorize  us  to 
interfere. 

The  next  alleged  error  is,  that  the  cause  was  tried  by  a 
jury  of  eleven  men.  *  The  record  reads  as  follows :  "  And 
the  issues  being  joined,  this  cause  is  submitted  to  a  jury  of 
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eleven."  In  the  motion  for  new  trial,  this  was  not  as- 
signed as  a  cause,  and  if  it  were  true  that  the  record  did 
not  show  a  submission  by  the  consent  of  parties  to  a  jury 
of  eleven,  still  the  error  was  waived  by  a  failure  to  assign 
it  as  a  cause  for  new  trial.  Durham  v.  Hudson,  4  Ind.  501. 
The  next  cause  urged  is,  that  the  finding  of  the  jury  is 
for  too  large  a  sum.  We  can  well  understand  that  the 
jury  considered  the  evidence  sufficient  to  entitle  the  appel- 
lee to  the  finding  in  his  favor. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

L.  Seilly,  for  appellant. 
L  M.  Hall,  for  appellee. 


Bradburn  v.  Burgbt. 

Contract. — A  .and  B  entered  into  a  written  contract,  by  which  A  sold  to  B 
a  tract  of  land,  and  B  agreed  to  resell  the  land  to  A  at  any  time  before 
January  1,  1858,  for  $500,  or  to  pay  A  whatever  sum  above  $500  "  the  land 
would  fetch,  between  this  date  (March  11,  1857)  and  January  1,  1858,  with 
one  reasonable  payment." 

Held,  that  an  instruction  of  the  lower  court,  interpreting  the  contract  as 
meaning  that,  unless  $500  cash  was  realized  before  January  1,  1858,  A 
would  be  entitled  to  nothing  under  its  provisions,  was  erroneous. 

Witness. — The  court,  on  motion  of  the  defendant's  counsel,  stopped  the  plain- 
tiff while  testifying  as  to  matters  alleged  in  his  reply,  and  proper  to  be 
given  in  evidence.  No  reason  appears  in  the  record  for  the  action  of  the 
court 

Held,  that  it  was  erroneous. 

APPEAL  from  the  Clinton  Common  Pleas. 

Frazbr,  J. — The  appellant  was  the  plaintiff  below.  His 
complaint  shows  that  the  defendant  and  one  Jones  entered 
into  a  written  contract,  by  which  Jones  sold  to  the  defend- 
ant a  tract  of  land ;  that  the  defendant  agreed  to  resell  the 
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land  to  Jones  at  any  time  before  January  1, 1858,  for  $500, 
or  to  pay  Jones  whatever  sum  above  $500  "  the  land  would 
fetch  between  this  date  {March  11,  1857)  and  the  1st  of  . 
January,  1858,  with  one  reasonable  payment;"  that  the 
land  was  sold  within  the  time  for  $600,  and  that  sum 
collected  and  received  therefor  by  Burget,  and  that  Jones 
had  assigned  the  contract  to  the  plaintiff.  Answer, 
general  denial,  payment,  and  a  special  paragraph  alleging 
that  the  sale  was  made  at  Jones9  solicitation;  that  two 
notes,  on  third  parties,  were  taken  in  part  payment  there- 
for, Jones  agreeing  and  guaranteeing  that  they  should 
be  paid  promptly  and  by  January  1,  1858;  and  for  the 
balance  ($300)  the  purchaser's  notes  were  taken,  payable 
after  January  1, 1858,  Jones  agreeing  that  they  should  be 
paid ;  that  the  notes  taken  in  part  payment  were  not  paid 
within  the  time — that  is,  prior  to  January  1,  1858;  that 
the  purchaser,  being  insolvent,  did  not  pay  his  notes,  and 
the  same  could  not  be  collected  by  law ;  that,  by  agreement 
between  the  purchaser  and  defendant,  the  contract  of  sale 
was  canceled,  and  the  amount  of  the  other  notes  which 
had  beeen  received  in  part  payment  was  paid  back,  and 
the  land  sold  to  another  purchaser,  long  after  January  1, 
1858.  Reply,  general  denial,  and  to  the  special  para- 
graph, that  the  contract  of  sale  was  never  canceled;  that 
the  defendant  fully  collected  the  notes  taken  in  payment; 
and  that,  though  the  unpaid  installments  were  not  paid 
when  due,  they  were  afterward  paid  by  the  purchaser,  with 
ten  per  cent,  interest  thereon,  after  maturity,  and  $50 
for  damages  for  delay ;  and  that  thereupon  the  defendant 
conveyed  the  land  to  another  party,  in  pursuance  of  a 
sale  which  the  purchaser  from  him  had  made  thereof,  and 
every  other  part  of  that  paragraph  of  the  answer  is 
denied. 

The  evidence  was  very  conflicting  and  contradictory. 
The  plaintiff  was  a  witness,  and  after  having  testified  as 
to  some  of  the  facts,  and  having  commenced  to  state  other 
matters  certainly  proper  to  go  in  evidence,  the  bill  of 
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exceptions  informs  us  that "  the  defendant's  counsel  objected 
to  the  witness  proceeding,  and  the  court  sustained  the 
objection/'  No  reason  is  apparent  for  this  action  of  the 
court.  The  witness  was  testifying  to  the  matters  alleged 
in  the  reply  when  thus  stopped.  The  plaintiff's  counsel 
then  offered  to  prove  by  the  witness  other  facts  alleged  in 
the  reply,  (specifying  them,)  but  the  court  refused  it.  This 
whole  action  of  the  court  was  erroneous,  in  our  opinion. 
The  facts  thus  offered  in  evidence,  if  true,  would  have 
been  a  successful  denial  of  part  of  the  matters  alleged  by 
the  special  paragraph  of  the  answer,  and  upon  which,  as 
the  evidence  shows,  the  defendant  solely  relied  upon  the 
trial. 

Evidence  of  Jones9  declaration,  that  he  would  lose  $100 
unless  the  maker  of  one  of  the  notes,  taken  by  the  defend* 
ant  in  part  payment  for  the  land,  paid  it  before  January  1, 
1858,  was  admitted,  over  the  objection  of  the  plaintiff*,  and 
this  is  assigned  for  error.  There  is  no  error  in  it.  It  was 
material  to  an  issue  made  by  the  pleadings.  The  defend- 
ant proceeded  evidently  upon  the  ground  that  it  was 
material  to  determine  whether  Jones  agreed  to  waive  his 
right  to  all  benefit  of  his  contract  if  those  notes  were  not 
paid  before  January  1,  1858.  But  no  such  agreement  is 
pleaded.  The  allegation  is  that  he  guaranteed  and  agreed 
that  the  notes  should  be  so  paid.  A  breach  of  that  con- 
tract would  not  work  a  forfeiture  of  his  rights  under  the 
written  agreement  sued  on.  The  reply,  however,  denied 
the  allegation  of  the  answer,  and  the  evidence  tended  to 
show  that  he  had  some  interest  in  the  payment  of  those 
notes  by  the  time  fixed,  which,  as  a  witness,  he  denied. 
It  went  to  corroborate  other  positive  evidence  of  the 
defendant,  which  was  thus  by  Jones  contradicted. 

The  court  gave  several  instructions  to  the  jury,  which 
went  upon  the  theory  that  the  jury  were  to  find  whether 
or  not  Jones  had  waived  his  rights  under  the  contract 
sued  on.  As  there  was  no  such  issue  made  by  the  plead* 
ings,  of  course  the  giving  of  such  instructions  was  error. 
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The  second  instruction,  given  on  the  defendant's  request, 
interprets  the  contract  sued  on  as  meaning  that,  unless 
$500  in  cash  was  realized  on  the  sale  of  the  land  by  Jan- 
uary 1, 1858,  Jones  would  be  entitled  to  nothing  under  its 
provisions.  We  are  of  a  different  opinion.  It  provides 
that  Jones  was  to  "  have  all  over  $500  that  the  land  will 
fetch  between  this  date  and  the  first  of  January,  1858, 
with  one  reasonable  payment"  It  is  plain  that  the  words 
in  italics  contemplate  that  one  installment  may  mature 
after  the  date  fixed ;  the  amount  of  that  installment  and 
the  time  of  its  payment  to  be  reasonable,  in  view  of  all 
the  circumstances. 

Judgment  reversed,  with  costs ;  cause  remanded,  with 
directions  to  grant  a  new  trial. 

Henry  Y.  Morrison  and  James  N.  Simms,  for  appellant. 


Cowden  v.  Wade. 

New  Trial — Newly-discovehed  Evidence. — Where  the  record  does  not 
contain  the  evidence  given  on  the  trial,  the  Supreme  Court  will  not  hold 
the  refusal  of  a  new  trial  on  account  of  newly-discovered  evidence  to  be 
error;  for  it  ean  not  be  known  how  far  such  newly-discovered  evidence 
may  be  merely  cumulative. 

Same. — The  statute  requires  more  than  the  mere  affidavit  of  the  party  in  an 
application  for  new  trial  because  of  newly-discovered  evidenoe. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Gregory,  J. —  Wade  sued  Cowden  for  seducing  Temper- 
ance Isena9  the  wife  of  Wade. 

The  defendant,  among  other  things,  answered :  "  That 
on,  etc.,  and  on  divers  other  days  and  times  before  the 
seduction  charged  in  the  complaint,  the  said  Temperance 
Isena  had  illicit  intercourse  with  James  Leters  and  divers 
other  persons,  to  the  defendant  unknown,  with  the  knowl- 
edge and  consent  of  the  plaintiff." 
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To  this  the  plaintiff  replied  by  a  general  denial.  This 
issue,  together  with  others,  was  submitted  to  a  jury ;  find- 
ing for  the  plaintiff;  motion  for  a  new  trial  overruled,  and 
the  defendant  excepted. 

The  only  "  written  cause,  filed  at  the  time  of  making 
the  motion,"  was  the  affidavit  of  the  defendant,  which  is 
in  these  words : 

"State  of  Indiana,  Hamilton  County,  ss. 

"Isom  "Wade         ^ 

v.  >     In  the  Hamilton  Circuit  Court. 

Richard  A.  Cowden.  J 

"Richard  A.  Cowden,  being  duly  sworn,  upon  his  oath, 
says  that  he  can  prove  by  William  V.  Wheeler,  a  resident 
of  said  county  of  Hamilton,  that  the  said  Wheeler  had  sex- 
ual intercourse  with  the  wife  of  the  plaintiff  long  before 
the  seduction  charged  in,  the  plaintiff's  complaint ;  that  he 
had  such  sexual  intercourse  with  the  said  wife  of  the 
plaintiff  at  frequent  times,  and  had  same  at  the  county  of 
Hamilton  and  state  of  Indiana,  with  the  knowledge  and 
consent  of  said  plaintiff;  that  he  was  not  apprised  of 
the  fact  that  he  could  obtain  such  evidence  as  above 
stated  until  after  the  evidence  in  this  case  was  submitted 
to  the  jury  in  part,  so  that  he  could  not  obtain  and  pro- 
duce such  evidence  on  the  trial  in  this  case,  owing  to  the 
lateness  of  time  in  which  he  learned  it.  And  further,  he 
says  that,  with  reasonable  diligence,  he  could  obtain  such 
evidence  at  the  next  term  of  this  court.  And  the  defend- 
ant further  says  that  he  can  not  now  produce  the  evidence 
of  said  William  V.  Wheeler,  on  account  of  the  fact  that 
the  said  Wheeler  is  now,  and  has  been  since  this  affiant 
learned  of  the  above  facts,  absent  from  this  county ;  and 
that  owing  to  such  absence  he  can  not  now  file  the  affi- 
davit of  said  Wheeler,  the  same  being  impossible  because 
of  the  absence  of  said  Wheeler,  this  affiant  not  having  the 
privilege  of  seeing  him. 

"  R.  A,  Cowden." 
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"State  of  Indiana,  Hamilton  County. 

"  The  above-named  affiant,  being  duly  sworn,  says  the 
matters  contained  in  the  foregoing  affidavit  are  true  as 
he  verily  believes.  W.  W.  Conner,  Clerk. 

"March  9,  1863.  By  J.  W.  Brown,  Jr.,  Deputy." 

The  statute  provides  for  new  trials  for  certain  specified 
causes,  among  which  is  the  following:  "Seventh.  Newly- 
discovered  evidence  material  for  the  party  applying,  which 
he  could  not  with  reasonable  diligence  have  discovered  and 
produced  at  the  trial."    2G.4H.  213,  sec.  852. 

It  is  further  provided  that  "  the  application  must  be  by 
motion,  upon  written  cause,  filed  at  the  time  of  making 
the  motion.  The  causes  mentioned  in  the  second,  third, 
and  seventh  clauses  of  section  352  must  be  sustained  by 
affidavit  showing  their  truth."    2  <J.  &  H.  215,  sec.  355. 

The  evidence  given  on  the  trial  in  the  court  below  is  not 
set  out  in  the  bill  of  exceptions  in  the  case  at  bar. 

It  has  been  repeatedly  held  by  this  court,  that  where  the 
record  does  not  contain  the  evidence  given  on  the  trial,  the 
Supreme  Court  will  not  hold  the  refusal  of  a  new  trial  on 
account  of  newly-discovered  evidence  to  be  error ;  for  it 
can  not  be  known  how  far  such  newly-discovered  evidence 
was  merely  cumulative.  &  Brian  v.  The  State,  14  Ind.  469; 
Townsend  v.  The  State,  13  Ind.  357 ;  Swift  v.  Wakeman,  9 
Ind.  552 ;  Sloan  v.  The  State,  8  Ind.  312 ;  Cones  v.  Hyman, 
9  Ind.  277.  But  it  is  proper  to  say  that  the  affidavit  is 
defective  in  not  showing  the  diligence  required  by  the 
statute  above  cited.  The  statute  seems  to  require  some- 
thing more  than  the  mere  affidavit  of  the  party  in  a  mo- 
tion for  a  new  trial  for  newly-discovered  evidence. 

The  Circuit  Court  committed  no  error  in  overruling  the 
defendant's  motion  for  a  new  trial. 

The  judgment  of  the  Circuit  Court  is  in  all  things 
affirmed,  with  ten  pen  cent,  damages.    Costs  here. 

James  O'Brien,  for  appellant. 

D.  C.  Chipman,  for  appellee. 
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,U  9  Zimmerman  v  Marchland. 

133      1» 

28    4*741 

\u  400  Costs. — In  all  civil  oases,  the  party  recovering  judgment  shall  recover  costs, 

"  except  in  those  oases  where  a  different  provision  is  made  by  statute. 

Page  475. 

Evidence. — The  declarations  of  a  party  to  a  suit,  made  when  the  other  party 
is  not  present,  are  not  competent  evidence  in  his  own  behalf.    Page  476. 

Same — Intention. — Intention  can  only  be  shown  by  circumstances  from 
which  it  may  be  inferred.  It  is  not  competent  for  a  party  to  testify  as  to 
his  own  intention  during  a  transaction,  to  show  that  a  conveyance  is  not  a 
mortgage,  but  a  deed.    Page  476. 

Landlord  and  Tenant — Estoppel. — The  law  requires  that  while  the  tenant 
holds  by  permission  of  the  landlord,  he  shall  not  question  .the  title  of  the 
latter ;  but  after  surrendering,  the  possession,  he  is  at  full  liberty  to  assert 
the  truth.    Page  476. 

Complaint. — The  complaint  alleges  that  the  eonveyance  was  given  to  seoure 
a  loan  of  money,  payable  in  a  year;  that  a  part  of  the  sum  secured  was 
usurious  interest;  that  after,  the  debt  became  due,  the  defendant  claimed 
absolute  ownership  of  the  land,  and  denied  the  plaintiff's  right  to  redeem. 

Htld,  that  these  allegations  are  sufficient  to  warrant  plaintiff  in  going  into 
court  to  quiet  his  title.    Page  477. 

Niw  Trial.— The  statute,  sections  601-602, 2  G.  &  H.  288,  does  not  require  a 
motion  for  new  trial  in  an  action  to  recover  the  possession  of  real 
property  to  be  in  writing,  and  yet  it  would  probably  be  better  to  require 
all  such  motions  to  be  in  writing.    Page  477. 

Same — Action  to  Quiet  Title. — In  actions  to  quiet  title,  the  rules  prescribed 
for  actions  to  recover  the  possession  of  real  property  shall  be  observed  so 
far  as  they  are  applicable ;  and  one  of  these  rules  is,  that  a  party  shall 
have  a  new  trial,  without  showing  cause,  upon  his  application,  and  upon 
the  payment  of  all  costs,  and  the  damages,  if  the  court  shall  so  direct 
Page  477. 

Same— Costs.— The  statute,  2  G.  &  H.  288,  sec.  601,  which  gives  the  right  to 
a  new  trial  in  actions  to  recover  the  possession  of  real  property  without 
showing  cause,  does  so  upon  the  inflexible  condition  of  the  payment  of  all 
costs,  and  the  Circuit  Court  has  no  discretionary  power  to  dispense  with 
this  condition  without  the  consent  of  the  adverse  party.    Page  478. 

Same. — The  statute  contemplates  that  the  payment  of  the  costs  on  a  motion 
for  new  trial,  under  sec.  601,  2  G.  &  H.  288,  shall  be  final,  and  the  court 
has  no  power  to  order  that  the  party  against  whom  the  suit  is  finally 
determined  shall  be  liable  for  the  amount    Page  479. 

APPEAL  from  the  Wells  Circuit  Court. 
Frazer,  J. — Action  by  the  appellee  against  the  appel- 
lant to  have  a  deed,  absolute  on  its  face,  adjudged  to  be  a 
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mortgage,  to  settle  the  amount  due  thereon,  and  to  re- 
deem. The  suit  was  begun  in  the  Adams  Circuit  Court, 
where  there  was  a  trial  and  verdict  for  the  defendant, 
upon  the  issue  formed  by  a  general  denial.  Motion  for  a 
new  trial  for  cause  overruled,  and  judgment  on  the  ver- 
dict. Then,  on  application  of  the  plaintiff,  the  judgment 
was  set  aside,  and  a  new  trial  granted  as  a  matter  of  right, 
under  sections  601  and  612  of  the  code,  without  the  pay- 
ment of  costs ;  the  appellant  insisting  upon  such  payment 
as  a  condition  precedent  to  the  new  trial,  and  urging  the 
non-payment  as  an  objection  to  allowing  the  application ; 
but  his  objection  was  overruled,  and  it  was  ordered  that 
the  costs  abide  the  event  of  the  suit.  The  cause  then 
went  to  the  Wells  Circuit  Court  by  change  of  venue, 
where  a  second  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  from  which  this  appeal  is  taken.  The 
judgment  was  merely  that  the  deed  was  made  to  secure  a 
loan  of  money,  and  is  a  mortgage ;  declared  the  date  and 
amount  of  the  loan ;  and  allowed  certain  credits,  and  for 
costs. 

1.  It  is  claimed  that  the  judgment  for  costs  was  error. 
We  can  not  so  hold  without  disregarding  a  plain  statute 
which  enacts  that  "  in  all  civil  actions  the  party  recover- 
ing judgment  shall  recover  costs,  except  in  those  cases 
where  a  different  provision  is  made."    2  G.  &  H.  225. 

2.  That  the  finding  was  contrary  to  the  evidence. 
Here  the  appellee  meets  us  with  the  suggestion  that, 
under  the  old  80th  rule  of  this  court,  we  can  not  regard 
the  evidence  as  being  in  the  record ;  the  language  of  the 
bill  of  exceptions  being,  "  this  was  all  the  evidence  given 
in  the  said  cause."  We  entertain  a  different  opinion,  and 
have  mentioned  some  reasons  therefor  in  Coffin  v.  Mc- 
Clure9  at  this  term.  We  have  accordingly  looked  into  the 
evidence,  and  find  it  very  contradictory.  Meaning  to 
express  no  opinion  as  to  its  weight,  we  are  satisfied  that 
we  can  not  disturb  the  finding  upon  the  ground  proposed, 
without  disregarding  the  sound  and  well  known  princi- 
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pies  by  which  appellate  courts  are  governed.    Nor  could 
we  in  this  case,  if  the  finding  had  been  the  other  way. 

3.  The  appellant  offered  evidence  of  what  he  stated  to 
a  third  person  (the  appellee  not  being  present)  while  the 
negotiations  were  pending.  It  is  too  plain  for  controversy 
that  the  court  below  did  right  in  rejecting  this  evidence. 

4.  The  court  refused  to  permit  the  appellant  to  testify 
"that  it  was  his  intention  and  understanding,  during  the 
transaction,  that  he  was  buying  the  lands,  and  not  loaning 
money."  There  was  no  error  in  this.  It  is  very  true,  as 
is  argued  on  behalf  of  the  appellant,  that  the  intention  of 
the  parties  is  the  very  question  in  dispute.  But  it  has 
always  been  the  law,  that  that  intention  could  be  shown 
only  by  the  circumstances  which  occurred,  and  from  which 
it  might  be  inferred.  This  was  a  rule  resulting  from 
necessity,  it  is  true,  when  the  parties  were  not  competent 
witnesses.  But  it  was,  nevertheless,  a  well-settled  rule. 
Ought  it  to  be  changed,  now  that  the  parties  are  permit- 
ted to  swear?  We  think  not.  But  it  is  enough  that  it 
has  not  been  changed. 

5.  With  the  general  denial,  the  defendant  filed  a  para- 
graph of  answer,  alleging  that  the  plaintiff,  a  short  time 
after  making  the  deed,  took  from  the  defendant  a  lease  of 
the  land  in  controversy,  for  the  period  of  one  year.  To 
this  paragraph  a  demurrer  was  sustained ;  and  this  is  as- 
signed for  error. 

It  is  contended  that  the  matter  pleaded  constituted  an 
estoppel.  We  do  not  petceive  why.  .  The  general  principle 
that  a  tenant  shall  not  dispute  the  title  of  his  landlord, 
has  no  application  to  the  question.  The  time  had  ceased, 
and  the  plaintiff  was  out  of  possession  when  he  brought 
this  suit.  Smart  v.  Smith,  2  Dev.  258 ;  Greene  v.  Munson, 
9  Vt.  37.  The  rule  simply  requires  that  while  the  tenant 
holds,  by  permission  of  the  landlord,  he  shall  not  question 
the  title  of  the  latter;  but  after  surrendering  the  posses- 
sion, he  is  at  full  liberty  to  assert  the  truth.  Accidental, 
etc.  Insurance  Company  v.  Makensie,  10  C.  B.,  H".  S.  870; 


NOVEMBER  TERM,  1864.  477 


Zimmerman  v.  Marchland. 


Page  v.  Kinsman,  43  N.  H.  881;  Carpenter  v.  Thompson, 
8  N.  H.  204. 

But  it  is  urged  that  the  complaint  was  bad  for  not  alleg- 
ing an  offer  to  redeem,  and  refusal  by  the  defendant  to 
permit  redemption.  The  complaint  alleges  that  the  deed 
was  given  to  secure  a  loan  of  money  payable  in  a  year ;  that 
a  part  of  the  sum  secured  was  usurious  interest;  that  after 
the  debt  became  due,  the  defendant  claimed  the  absolute 
ownership  of  the  land,  and  denied  the  plaintiff's  right  to 
redeem.  These  allegations  make  a  case  against  the' de- 
fendant, which  fully  warranted  the  plaintiff  in  going  into 
court  to  quiet  his  title  to  the  equity  of  redemption;  and  if 
he  wished  by  the  same  suit  to  redeem,  we  are  not  sure 
that  the  fraudulent  conduct  of  the  defendant  in  claiming 
absolute  title,  as  alleged,  would  not  excuse  an  offer  to 
redeem;  but  that  question  is  not  now  decided. 

The  setting  aside  of  the  first  judgment,  and  granting  the 
new  trial,  is  claimed  to  be  erroneous  on  several  grounds. 
First,  because  the  motion  was  not  in  writing.  But  the 
statute  does  not  so  require,  and  besides,  the  failure  to  put 
it  in  writing  could  not  injure  the  defendant.  And  yet  it 
would  probably  be  better  to  require  all  such  motions  to  be 
in  writing.  Secondly,  it  is  objected  that  the  case  was  not 
of  the  character  justifying  a  new  trial  as  a  matter  of  right 
under  the  statute.  It  has  been  seen  already  that  one  object 
of  the  suit  was  to  determine  and  quiet  the  plaintiff's  title 
to  the  equity  of  redemption.  This  right  had  been  disputed 
by  the  defendant,  and  a  claim  set  up  by  him  which  was 
adverse  to  it.  By  his  pleadings  he  verifies  the  averments 
of  the  complaint  to  that  effect.  The  only  issue  made  or 
tendered  by  him  is  upon  that  subject.  The  question  con- 
stitutes the  principal  subject  of  the  litigation ;  it  did  not 
arise  incidentally;  it  was  not  a  matter  which  might  or 
might  not  come  in  issue  in  the  progress  of  the  suit ;  but  it 
stood  in  the  front,  and  the  plaintiff,  if  he  failed  on  that 
question,  could  take  nothing  by  his  action.  In  such  a  case 
it  is  enacted,  by  the  612th  section  of  the  code,  that  the 
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rules  prescribed  in  actions  to  recover  the  possession  of  real 
property  shall  be  observed  as  far  as  they  are  applicable. 
One  of  those  rules  is,  that  a  party  may  have  one  new  trial 
without  showing  cause  upon  his  application,  "and  upon 
the  payment  of  all  costs,  and  of  the  damages,  if  the  court 
so  direct."  Sec.  601.  It  is  not  possible  to  avoid  the  con- 
clusion that  the  plaintiff  was  entitled  to  a  new  trial  upon 
the  terms  imposed  by  the  statute. 

Thirdly.  But  the  new  trial  was  granted  without  the  pay- 
ment of  costs,  and  an  order  made  that  they  should  abide 
the  event  of  the  suit,  and  this  over  the  objection  of  the 
defendant,  specifically  made  upon  the  ground  of  the  non- 
payment of  costs.  It  is  not  within  our  power  to  fail  to 
see  error  in  this,  and  we  regret  somewhat  to  reverse  this 
particular  case  on  this  point,  in  view  of  some  features 
disclosed  in  the  evidence.  But  the  statute  which  gives 
the  right  to  the  new  trial,  does  so  upon  the  inflexible  con- 
dition of  the  payment  of  all  costs,  and  the  Circuit  Court 
had  no  discretionary  power  to  dispense  with  this  con- 
dition without  the  consent  of  the  defendant.  It  was  only 
by  virtue  of  the  statute  that  the  party  was  entitled  to  the 
new  trial ;  and,  failing  to  comply  with  the  condition,  the 
right  could  not  be  claimed,  but  was  lost.  The  object  of 
the  statute  is  evidently  to  induce  each  party  on  the  first 
trial  fairly  to  reveal  his  grounds  of  action  or  defense,  that 
his  antagonist  may  not,  in  the  end,  be  taken  by  surprise. 
Justice  and  fair  play  are  thus  sought  to  be  secured. 

It  is  argued,  on  behalf  of  the  appellee,  that,  for  aught 
that  appears  in  the  record,  the  plaintiff  may  have  previously 
paid  his  own  costs,  and  that  it  does  not  appear  that  the 
defendant  had  made  any,  and  that  if,  in  any  state  of  facts, 
the  action  of  the  court  below  could  have  been  correct,  it 
will  be  presumed  here  that  that  state  of  facte  existed, 
unless  the  record  shows  otherwise.  But  we  know  from  the 
record  that  the  defendant  had  made  costs.  He  entered  an 
appearance ;  demurred  to  the  complaint ;  filed  several  bills 
of  exceptions ;  moved  to  strike  out  a  portion  of  the  com- 
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plaint ;  filed  an  answer.  Each  of  these  steps  created  tax- 
able costs,  and  if  we  assume  that  the  plaintiff  had  actually 
paid  these,  as  well  as  his  own  costs,  still  the  statute  contem- 
plates that  such  payment  shall  be  final,  and  there  was  no 
authority  to  order,  as  was  done,  that  the  defendant  should 
be  liable  for  the  amount  in  the  event  that  the  suit  should 
finally  be  determined  in  the  plaintiff's  favor. 

It  results  that  all  proceedings  subsequent  to  the  rendition 
of  the  judgment  on  the  first  verdict  must  be  set  aside. 

Judgment  reversed,  with  costs ;  cause  remanded  to  the 
Wells  Circuit  Court,  with  directions  to  set  aside  all  its  pro- 
ceedings in  the  cause,  and  then  transmit  the  papers  back 
to  the  Adams  Circuit  Court;  the  latter  court  to  set  aside 
all  its  proceedings  in  the  cause  subsequent  to  its  judg- 
ment upon  the  verdict. 

David  Studabaker  and  McDonald  $  Roache,  for  appellant. 
L.  M.  Ninde  and  R.  S.  Taylor,  for  appellee. 


Shideler  v.  Clinton  Township  on  the  relation  of  Choen.       *  *jj 


Exemption  vroii  Workinq  on  Highways. — The  certificate  required  by  sec- 
tion 9, 1  G.  &  H.  689,  is  made  the  rule  of  eyidenoe,  and  the  means  of  pre- 
senting the  facts  to  the  supervisor  of  roads  in  the  township  in  which  such 
certificate  is  issued,  and  is  prima  facie  eyidence  of  the  facts  stated;  and 
the  burden  of  proof  is  thereby  thrown  on  the  supervisor  of  showing  that 
the  certificate  is  false. 

t 

APPEAL  from  the  Cass  Common  Pleas. 

Gkegort,  J. — This  was  a  suit  brought  by  Choen,  super- 
visor of  road  district  No.  3,  in  Clinton  township,  Cass 
county,  against  Shideler,  for  failing  to  work  on  the  high- 
ways of  his  district,  after  being  warned  so  to  do.  The  ac- 
tion was  commenced  before  a  justice  of  the  peace.  There 
was  a  jury  trial  before  the  justice ;  a  finding  for  the  plain- 
tiff for  $2 ;  and  appeal  by  defendant  to  the   Court  of 
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Common  Pleas.  The  defendant  filed  a  set-off  for  lumber 
and  stone  furnished  in  repairing  the  highways  of  the  dis- 
trict, claiming  therefor  $15.  Trial  by  the  court ;  finding 
for  the  plaintiff  for  $2,  and  judgment.  Motion  for  a  new 
trial  overruled,  and  defendant  excepted,  but  filed  no  bill 
of  exceptions.  At  the  request  of  the  defendant,  the  court 
made  a  special  finding  of  the  facts  as  follows : 

"  1.  That  the  plaintiff,  Choen,  was  duly  elected  and  quali- 
fied as  supervisor  of  road  district  No.  3,  in  Clinton  town- 
ship,* Cass  county,  Indiana,  at  the  special  election  of  1861 ; 
and  that  the  defendant  at  the  time  was  aged  over  twenty- 
one  years,  and  resided  in  said  road  district. 

"2.  That  a  list  of  persons,  residents  of  said  district, 
liable  to  perform  work  on  the  highways,  had  been  duly 
returned  to  the  township  trustee  in  1861 ;  that  the  defend- 
ant's name  was  included  in  this  list,  and  the  necessary  pre- 
liminary steps  were  taken  to  require  him  to  do  work  on 
the  highway,  according  to  law. 

"3.  That  the  defendant  was  duly  notified  to  perform 
two  days'  work  on  the  highway  by  said  Choen  in  1861. 

"4.  That  when  named  and  notified  to  work  on  the  high- 
ways by  the  said  Choen,  as  above  mentioned,  the  defend- 
ant produced  to  said  Choen  a  written  certificate,  made  by 
the  trustee  of  said  township  in  1861,  which  is  in  these 
words,  to-wit : 

"'  Clinton  Township,  Cass  Co.,  Ind.,  May  24, 1861. 
"  *  I  hereby  certify  that  George  A.  Shideler  is  exempt  from 
highway  labor,  in  consequence  of  his  being  an    acting 
member  of  a  legally  organized  fire  company  in  said  county. 

"  'Andrew  Young,  Trustee.' 

"  Sufficient  in  form  to  exempt  the  defendant  from  perform- 
ing labor  on  the  highways  in  said  township ;  said  certifi- 
cate of  exemption  being  based  on  the  ground  that  the 
defendant  was  then  an  acting  member  of  a  legally  organ- 
ized fire  company,  which  corporation  was  some  four  miles 
from  defendant's  residence,  and  in  another  township ;  that 
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©aid  certificate  was  obtained  by  the  defendant  without  his 
using  any  fraudulent  means  to  procure  the  same ;  but  his 
purpose  was  not  to  work  under  the  plaintiff,  Choen,  and  he 
resided  some  four  miles  from  the  city  of  Logansport, 
where  said  company  keeps  its  engine  and  other  property. 

u  5.  That  the  articles  of  association,  which  the  defend- 
ant and  others  signed,  not  having  been  recorded  in  time 
after  the  same  were  signed,  the  company  to  which  the 
defendant  belongs  is  not  a  legally  organized  fire  com- 
pany, from  the  fact  that  the  company  was  attempted  to 
be  organized  in  1857,  never  had  the  articles  of  association 
recorded  until  1862,  six  months  after  the  commencement 
of  this  suit. 

"6.  That  the  defendant  has  furnished  one  thousand  feet 
of  lumber,  at  $10  per  thousand,  ($10,)  and  five  perches 
of  stone,  at  $1  per  perch,  ($5,)  amounting  in  all  to  $15, 
for  the  supervisor  of  district  No.  3 ;  but  that  it  was  done 
voluntarily  by  him  in  repairing  the  roads  in  said  road 
district  No.  3,  and  without  authority  from  the  supervisor, 
and  of  no  benefit  to  the  township,  and  never  accepted 
by  the  township. 

"  The  conclusions  of  the  law  are,  that  this  court  may  go 
behind  the  acts  of  the  township  trustees  in  granting  cer- 
tificates exempting  men  from  labor  on  the  highways,  without 
any  fraud  being  practiced  in  procuring  such  certificate,  and 
determine  from  the  facts  in  the  case  whether  such  certificate 
should  have  been  granted  by  the  township  trustee ;  that 
the  stone  and  gravel  hauled,  having  been  voluntarily  fur- 
nished, affords  no  ground  of  set-off;  that  the  legislature 
never  intended  that  any  and  all  persons  who  join  a  le- 
gally organized  fire  company  should  be  exempt  from  work- 
ing the  highways,  but  simply  to  be  extended  to  those  re- 
siding within  hearing  of  the  sound  of  the  fire-bell,  or  at 
least  to  such  persons  as  in  an  emergency  could  be  avail- 
able in  extinguishing  fires;  that  a  township  trustee  is 
not  a  judicial  but  a  ministerial  officer,  whose  acts  in  this 
case  may  be  inquired  into ;  that,  by  reason  of  the  facts, 
Vol.  XXIIL— 31 
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the  plaintiff  should  recover  of  the  defendant  the  flum  of 
$2,"  etc. 

The  principal  question  involved  in  this  case  is  this, 
what  is  the  effect  to  he  given,  under  the  facts  found,  to  the 
certificate  granted  to  the  defendant  by  the  township 
trustee  ? 

The  following  is  the  statutory  provision  on  this  subject: 
"  On  application  to  the  township  trustee,  any  person  liable 
to  work  on  highways  may  be  exempt  therefrom,  if  it  be 
shown  he  is  unable  from  bodily  infirmity  to  work  thereon, 
and  that  he  is  too  poor  to  pay  the  commutation  therefor; 
also,  any  person  belonging  to  any  legally  organized  fire 
company;  and  in  such  cases  the  township  trustee  shall 
execute  to  such  person  a  certificate  thereof,  which  shall, 
on  being  presented  to  the  supervisor,  entitle  him  to  such 
exemption."    1  G.  &  H.,  sec.  9,  p.  589. 

A  certificate  of  what  ?  Not  of  exemption,  but  of  the  fact, 
in  the  latter  case,  that  the  person  to  whom  it  is  granted 
belongs  to  a  legally  organized  fire  company,  and  the  fact 
thus  certified  shall  entitle  the  holder  to  exemption  from 
working  on  the  highways. 

It  is  the  evident  intention  of  the  legislature  to  make  the 
existence  of  certain  facts  the  ground  of  exemption. 

It  is  true  that  the  trustee  of  the  township  is  alone 
clothed  with  the  power  to  give  the  necessary  certificate  of 
the  facts. 

The  case  at  bar  has  no  analogy  to  the  case  of  The 
Evansvitte,  Indianapolis,  and  Cleveland  Straight  Line  Railroad 
Co.  v.  The  City  of  EvansviUe,  15  Ind.  895.  In  that  case 
the  power  to  borrow  money  was  involved,  affecting  the 
rights  of  third  persons;  the  question  to  be  determined 
was,  whether  the  requisite  number  of  the  freeholders  of 
the  city  had  petitioned  for  the  subscription  in  question. 
In  such  a  case,  public  safety  required  that  the  determina- 
tion shall  be  conclusive.  But  here  the  question  was 
one  in  which  the  individual  to  whom  the  certificate  was 
issued  was  alone  to  be  benefited,  and  the  public  to  be 
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injured.  Shiddefs  purpose  was  not  to  work  under  Choen, 
the  supervisor,  and  to  effect  his  object  he  joined  a  fire 
company  having  no  legal  organization,  having  its  engine, 
etc.,  at  a  distance  of  four  miles  from  his  residence,  and 
then  procured  the  township  trustee  to  give  him  a  certifi- 
cate stating  a  falsehood.  In  such  a  case,  it  is  very  clear 
that  Shidder  is  not  protected  by  a  certificate  issued  under 
such  circumstances.  But  as  the  judge,  in  his  special  find- 
ing, says  "that  said  certificate  was  obtained  by  the  de- 
fendant without  his  using  any  fraudulent  means  to  pro- 
cure the  same,"  it  remains  for  this  court  to  say  what  is 
the  legal  effect  of  the  certificate  in  question. 

The  certificate  is  made  the  rule  of  evidence,  and  the 
means  of  presenting  the  facts  to  the  supervisor  of  roads  in 
the  township  in  which  such  certificate  is  issued,  and  is 
prima  facie  evidence  of  the  facts  stated,  and  the  burden  of 
the  proof  is  thereby  thrown  on  the  supervisor,  of  show- 
ing that  the  certificate  is  false. 

The  township  trustee  acts  ministerially  and  not  judi- 
cially in  issuing  the  certificate. 

The  conclusion  of  law  on  the  other  question  involved 
is  clearly  right 

The  judgment  of  the  Court  of  Common  Pleas  is  affirmed. 
Costs  here. 

L.  Chamberlain,  for  appellant. 

Daniel  D.  Pratt  and  Daniel  P.  Baldwin,  for  appellee. 


Emmons  i\  Ejgeb. 

Complaint — Written  Instrument. — In  a  suit  for  the  purchase  money  on  a 
written  contract  for  the  sale  of  land,  where  the  complaint  aren  perform- 
ance of  the  contract  on  the  plaintiff's  part,  and  the  tender  of  a  deed,  the 
action  is  not  founded  upon  the  deed,  and  a  copy  thereof  need  not  he  filed 
with  the  complaint. 
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Boundaries — MosruMKfTi. — The  role  is  well  settled  that  in  ascertaining 
boundaries,  visible  monuments,  such  as  stones,  trees,  stakes,  and  the  like, 
are  held  to  control  other  designations  not  obvious  to  the  senses.    Page  486. 

Tm — Rule  at  Law. — A  suit  at  law,  under  the  old  practice,  could  not  be 
maintained  for  the  recovery  of  an  installment  of  purchase  money,  upon 
the  payment  of  which  the  deed  was  to  be  made,  if  the  deed  had  not  been 
tendered  on  the  day  the  installment  became  due.    Page  486. 

Practice  under  the  Codb. — The  code  substitutes  one  form  of  action  for 
those  previously  existing  at  law,  and  for  the  bill  in  equity,  but  no  change 
is  made  in  the  rights  of  parties,  and  the  same  essential  foots  to  obtain 
relief  must  be  alleged  and  proved  now  as  before.    Page  487. 

Time — Specific  Performance — Rule  in  Equity. — In  suits  for  specific  per- 
formance in  equity,  time  is  regarded  as  waived,  when  the  conduct  of  the 
defendant  is  suoh  as  to  justify  the  inference  that  he  has  acquiesced  in  the 
delay ;  and  his  continued  possession,  under  the  contract  of  purchase,  and 
refusal  to  surrender  the  possession  to  the  vendor,  have  always  been  held 
sufficient  to  show  this  acquiescence.    Page  488. 

Specific  Performance — Complaint. — In  a  suit  for  the  purchase  money,  on  a 
written  contract  for  the  sale  of  lands,  an  averment  in  the  complaint  "  that 
the  defendant  has  taken  possession,  under  the  contract,  of  the  land  sold, 
and  still  holds  the  same,  and  refuses  to  surrender  it  to  plaintiff,"  is 
sufficient  to  entitle  plaintiff  to  relief  in  equity.    Page  488. 

Same — Answer. — Where  the  answer  in  such  suit  avers  that  defendant  has 
always  been,  and  still  is,  ready  and  willing  to  pay  according  to  the  con- 
tract, upon  the  presentation  of  a  sufficient  deed,  but  denies  that  such  deed 
was  tendered  conditionally,  when  the  purchase  money  became  due,  accord- 
ing to  the  contract,  instead  of  being  an  answer  to  the  complaint,  it  fortifies 
and  supports  it.    Page  488. 

Contract — Lease. — Where  the  contract  of  sale  stipulated  that  the  defendant 
"  is  to  have  the  benefit  of  the  West  house  to  live  in,  and  to  be  charged  no 
rent  while  he  was  working  for  the  mill,"  it  was  not  necessary  that  the 
deed  tendered  in  pursuance  of  the  contract  should  contain  a  clause  em- 
bracing such  stipulation.  The  written  contract  was  itself  a  sufficient 
lease  of  the  house.    Page  489. 

APPEAL  from  the  Delaware  Common  Pleas. 

Frazer,  J. — This  was  a  suit  by  Kiger  against  Emmons, 
upon  a  written  contract  for  the  purchase  by  the  latter 
from  the  former  of  real  estate.  The  action  was  brought 
to  recover  the  purchase  money.  The  complaint  avers 
performance  of  the  contract  on  the  plaintiffs  part,  and  the 
tender  of  a  conveyance  for  the  land  before  the  commence- 
ment of  the  suit,  and  that  the  defendant,  under  the  contract, 
went  into  and  still  holds  possession,  and  refuses  to  deliver 


NOVEMBER  TERM,  1864.  485 

Emmons  v.  Eager. 

such  possession  to  the  plaintiff.  The  contract  is  made  a 
part  of  the  complaint.  It  was  for  the  sale  and  purchase 
of  an  undivided  one-third  of  a  small  lot  of  land  and  saw- 
mill, and  purported  to  describe  its  boundaries.  The  price 
was  to  be  $883.83,  in  three  equal  annual  payments ;  the  first 
to  become  due  the  25th  of  December,  1859,  and  may  be  dis- 
charged in  lumber  or  notes,  if  the  lumber  is  ready  by  the 
1st  of  August;  and  then  Kiger  is  to  execute  to  Emmons  a 
good  deed  of  conveyance,  and  Emmons  is  to  have  the 
immediate  possession  of  his  part  so  contracted  for,  and 
participate  in  its  expenses  and  profits,  and  pay  his  part  of 
the  taxes  for  1859  and  following,  and  Emmons  is  to  have 
the  use  of  the  West  house  to  live  in,  and  not  to  be  charged 
any  rent  while  he  is  working  for  the  benefit  of  the 
mill,  etc. 

It  is  claimed  that  the  court  below  erred  in  overruling  a 
demurrer  to  the  complaint ;  and  it  is  argued,  in  support  of 
this  claim,  that  the  deed  alleged  to  have  been  tendered 
should  have  been  made  a  part  of  the  complaint.  We  think 
not.  The  action  was  founded  upon  the  contract,  and  not 
upon  the  deed. 

The  defendant  answered  in  six  paragraphs;  to  the 
second,  third,  fourth,  and  sixth  of  which  demurrers 
were  sustained,  and  each  of  these  rulings  is  assigned  for 
error. 

The  second  paragraph  admits  the  making  of  an  agree- 
ment, such  as  is  stated  in  the  complaint,  but  insists  that  it 
was  for  the  purchase  of  a  lot  of  land,  the  true  boundaries 
of  which  are  different  from  those  specified  in  the  written 
contract,  in  this,  to- wit :  that  the  true  point  of  commence- 
ment was  on  the  north  and  south  line,  dividing  the  south- 
east quarter  of  section  21,  etc.,  at  a  stake  twenty-eight  rods 
and  twelve  feet  north  of  the  line,  between  Henry  and 
Delaware  counties,  thence  running  north  twenty-two  rods, 
etc. ;  whereas  the  point  of  commencement  is  described  in 
the  contract  as  being  on  the  same  subdividing  line,  "  at  a 
stake  which  is  twenty-eight  rods  and  twelve  feet  north  of 
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the  line  dividing  Henry  and  Delaware  counties,  and  im- 
mediately at  the  south-east  corner  of  said  west  half  of 
the  south-east  quarter  of  section  21,  thence  north  from  the 
first  mentioned  stake  twenty-two  rods,"  etc.  It  is  also 
alleged  that  the  south  line  of  section  21  is  the  county  line 
between  Henry  and  Delaware,  and  that  the  land  described 
in  the  deed  tendered  is  not  the  land  purchased. 

As  to  this  paragraph,  the  point  made  in  argument  is, 
that  the  deed  tendered  had  a  patent  ambiguity  in  the 
description,  which  makes  it  void.  We  do  not  concur  in 
that  opinion.  The  most  that  can  be  said  possibly  against 
the  deed  is,  that  it  would  certainly  convey  the  exact  land 
claimed  by  the  defendant  to  have  been  actually  purchased, 
and  possibly  more;  and  he  could  hardly  be  injured  thereby. 
But  we  do  not  think  that  he  would  by  the  conveyance  be 
subject  even  to  the  slight  misfortune  of  getting  more  land 
than  he  contracted  for.  The  starting  point,  a  visible  stake, 
twenty-eight  rods  and  twelve  feet  north  of  the  county  line, 
on  the  subdividing  north  and  south  line,  passing  through 
the  quarter  section,  is  quite  definite,  and  can  not  be  at  the 
county  line,  and  besides,  the  rule  is  well  settled  that  in 
ascertaining  boundaries,  visible  monuments,  such  as  stones, 
trees,  stakes,  and  the  like,  are  held  to  control  other 
designations  not  obvious  to  the  senses.  The  south  line  of 
the  section  may  be  mistaken ;  a  visible  stake  can  not  be ; 
the  location  of  a  county  line  is  apt  to  be  better  known  than 
a  section  line. 

The  third  paragraph  of  the  answer  admits  the  contract, 
and  that  he  was  always  ready  to  perform,  etc.,  but  avers  that 
no  deed  was  tendered  conditionally  on  payment  on  the  25th 
of  December,  1861,  the  day  when  the  last  instrument  of  pur- 
chase money  became  due.  The  question  presented  by  the 
demurrer  to  this  paragraph  was,  whether  or  not  time  is  to 
be  regarded  as  of  the  essence  of  the  contract.  The  appel- 
lant claims  that  in  a  suit  at  law,  under  the  old  practice,  it 
would  be  so  regarded,  and  he  relies  upon  McCuUoch  v. 
Dawson,  1  Ind.  413,  and  cases  there  cited;  Carpenter  v. 
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Lock/tart,  Id.  434.  These  authorities  are  to  that  effect,  and 
are  doubtless  good  law. 

It  is  further  insisted  by  the  appellant  that  the  code  has 
not  wrought  a  destruction  of  the  distinction  between  suits 
at  law  and  in  equity,  and  Carver  v.  Fennimore,  8  Ind.  135, 
is  cited  as  supporting  this  view.  In  that  case  the  question 
was  not  before  the  court ;  and  though  the  opinion  takes  a 
wide  range,  and  it  is  declared  that  a  suit  at  law  could  not 
be  maintained  for  the  recovery  of  an  installment  of  pur- 
chase money,  upon  the  payment  of  which  the  deed  was  to 
be  made,  if  the  deed  had  not  been  tendered  on  the  day  the 
installment  became  due,  yet  no  opinion  was  expressed  upon 
the  question  now  under  consideration,  for  the  reason  that 
it  was  not  in  that  case.  It  is  true  that  some  language  is 
employed,  from  which  it  would  be  natural  to  infer  that  the 
judge  would  have  decided  as  the  appellant  maintains,  if 
the  question  had  been  before  him. 

If  there  is  any  thing  in  the  code  which  justified  that 
radical  change  which  it  effected  in  the  pleadings  and  prac- 
tice in  courts  of  justice,  by  substituting  a  new  and  untried 
system  for  one  which  had  been  long  used,  and  had  become 
thoroughly  settled,  it  is  the  very  fact  that  it  swept  away 
those  distinctions  between  suits  at  law  and  in  equity,  and 
between  the  different  forms  of  actions,  by  which  justice 
had  been  so  often  defeated,  in  consequence  of  mistakes  in 
the  names  with  which  parties  christened  their  suits.  In- 
stead of  the  bill  in  chancery,  the  four  classes  of  actions  in 
form  ex  contractu,  and  the  four  ex  delicto,  nine  in  all,  one 
form  of  action  was  substituted.  But  it  is  nevertheless  true 
that  no  change  was  made  as  to  the  rights  of  parties,  by  the 
introduction  of  new  machinery  for  the  attainment  of  jus- 
tice. The  same  essential  facts,  to  obtain  relief,  must  be 
alleged  and  proven  now,  as  before.  And  to  obtain  the 
relief,  which  formerly  must  have  been  sought  by  bill  in 
equity,  the  same  substantial  allegations  must  now  be  con- 
tained in  the  complaint,  which  were  then  required  in  the 
bill. 
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Let  us  apply  these  suggestions  to  the  question  under 
consideration. 

It  is  conceded  that  this  suit  could  not  be  maintained  at 
law,  the  facts  being  as  disclosed  in  the  third  paragraph  of 
the  answer.  The  plaintiff's  complaint  evinces  that  the 
pleader  was  aware  of  this,  and  hence  the  averment  was 
made,  not  necessary  at  law,  "  that  the  defendant  has  taken 
possession,  under  the  contract,  of  the  land  sold,  and  still 
holds  the  same,  and  refuses  to  surrender  it  to  the  plain- 
tiff/' Is  this  averment  sufficient  to  entitle  the  plaintiff  to 
relief  in  equity  ? 

It  must  be  remembered  that  the  suit  is  one  to  compel  a 
specific  performance  by  the  vendee  of  his  contract  of  pur- 
chase. It  must  also  be  borne  in  mind  that,  in  such  a  case 
as  this,  equity  does  not  regard  time  as  strictly  of  the 
essence  of  the  contract;  or,  to  speak  more  accurately,  it 
will  regard  it  as  waived  where  the  conduct  of  the  defend- 
ant has  been  such  as  to  justify  the  inference  that  he  has 
acquiesced  iu  the  delay.  1  J.  0.  R.  370.  The  continued 
possession  of  the  defendant  under  the  contract  of  purchase, 
and  his  refusal  to  surrender  such  possession  to  the  vendor, 
has  always  been  held  sufficient  to  show  his  acquiescence. 
The  fact  can  be  accounted  for  only  upon  the  hypothesis, 
that  he  looked  to  the  future  performance  of  the  contract, 
and  that  the  plaintiff  permitted  it  for  the  like  reason. 
This  paragraph  of  the  answer,  instead  of  attempting  to 
negative  the  idea  of  acquiescence  in  the  (Jelay,  expressly 
affirms  such  acquiescence  by  averring  that  he  always  has 
been,  and  still  is,  ready  and  willing  to  pay  according  to  the 
contract,  upon  the  presentation  of  a  sufficient  deed.  The 
paragraph,  instead  of  being  an  answer  to  the  complaint, 
justifies  and  supports  it.  Waters  v.  Travis,  9  Johns.  450 ; 
Brasin  v.  Gratz,  6  Wheat.  528. 

The  demurrer  to  the  fourth  paragraph  of  the  answer 
presented  the  question,  whether  the  deed  should  have  em- 
braced the  "  free  use  of  the  west  house  to  live  in  while  the 
defendant  is  working  for  the  benefit  of  the  mill." 
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The  contract  did  not  stipulate  for  a  clause  in  the  deed  of 
conveyance  to  operate  as  a  lease  of  the  house,  and  it  was 
therefore  unnecessary,  and  would  have  been  exceedingly 
awkward ;  and  if  a  formal  lease  was  required  at  all,  as  a 
condition  upon  which  the  payment  of  the  money  depended, 
the  general  denial  put  the  plaintiff  upon  proof  of  perform- 
ance of  that  condition,  and  therefore  the  paragraph  was 
umieces8ary,  and  might  have  been  stricken  out  on  motion. 
The  ruling  upon  the  demurrer  accomplished  the  same  end, 
and  was  not  error. 

It  may  be  further  observed,  that  the  written  contract 
itself  is  a  sufficient  lease  of  the  house,  and  that  it  stipu- 
lates for  nothing  more  upon  that  subject. 

The  sixth  paragraph  of  the  answer  alleges  the  payment 
of  a  large  part  of  the  first  installment  before  the  25th  of 
December,  1859,  and  his  readiness  to  pay  the  balance  of  that 
payment  on  that  day ;  but  that  the  plaintiff  did  not  tender 
a  conveyance,  on  that  day,  upon  such  payment. 

What  we  have  said  concerning  the  third  paragraph,  dis- 
poses also  of  this  one,  inasmuch  as  the  legal  question  is  the 
same,  the  paragraphs  being  framed  with  a  view  to  meet 
either  of  two  constructions,  which  it  was  evidently  antici- 
pated might  be  placed  upon  the  contract,  as  to  the  time 
when  the  deed  was  to  be  made. 

Judgment  affirmed,  with  five  per  cent  damages  and 
costs. 

Thomas  J.  Sample,  for  appellant. 

Walter  March  and  William  Brotherton,  for  appellee. 
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The  Ohio,  Indiana,  and  Illinois  Railroad  Company,  by 
John  Ratliff,  receiver  v.  Harrison  Cramer. 

Same  v.  James  Mares. 

Same  v.  David  Loer. 

Same  v.  Joseph  Brown. 

Same  v.  Henry  Babb. 

Same  v.  Martin  B.  Maggart. 

Same  v.  Elijah  Jolly. 

Railroad  Companies — Statute  Construed. — The  8th  section  of  the  "act  to 
provide  for  the  incorporation  of  railroad  companies,"  (1  G.  &  H.  507,) 
authorizing  notice  to  be  given  of  calls  for  payment  by  installments  of 
stock  subscriptions,  only  includes  money  subscriptions.    Page  492. 

Subscriptions  to  Capital  Stock. — Where  subscription  to  the  capital  stock 
of  a  railroad  company  is  made  payable  in  work  and  materials,  and  not 
in  installments,  the  company  can  not  require  payment  in  installments 
by  resolution  of  the  board  of  directors.    Page  492. 

Save — Demand. — When  the  place  of  payment  was  fixed  by  the  contract, 
and  the  time  of  payment  not  fixed,  a  demand  should  have  been  made ; 
and  a  resolution  of  the  board  of  directors  calling  for  payment  by  in- 
stallments, was  not  a  sufficient  demand  when  the  subscription  to  the 
capital  stock  was  payable  in  materials.    Page  492. 

APPEAL  from  the  Grant  Circuit  Court. 

Ray,  Ch.  J. — These  suits  are  all  brought  upon  subscrip- 
tions to  the  capital  stock  of  the  Ohio,  Indiana,  and  Illinois 
Railroad  Company.  The  same  point  is  presented  in  each 
case  for  decision,  and  we  give  a  copy  of  one  contract  as  a 
sample  of  all : 

"We,  the  undersigned,  and  whose  names  follow,  do 
hereby,  each  for  himself,  undertake  and  promise  to  pay 
the  Ohio,  Indiana,  and  Illinois  Railroad  Company  the 
several  6ums  annexed  to  our  names,  as  hereinafter  set 
forth,  as  subscription  to  the  capital  stock  of  said  company. 
February  10, 1855." 

"  I  do  hereby  agree  to  take  four  shares  of  $50  each  in 
the  capital  stock  of  the  Ohio,  Indiana,  and  Illinois  Rail- 
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road  Company  in  cross  ties,  made  and  delivered  on  the  line 
of  said  road,  at  the  nearest  point  to  me.     Signed." 

The  complaint  avers  a  demand  by  the  company,  by  a 
resolution  of  the  board  of  directors,  requiring  payment 
of  stock  subscriptions,  ten  per  cent,  monthly,  from  the 
1st  day  of  January,  1859,  and  a  failure  to  pay. 

A  demurrer  was  sustained  to  the  complaint,  and  excep- 
tions taken. 

The  appellant  insists  that  the  resolution  of  the  board  of 
directors  was  all  the  demand  required  by  the  statute.  It 
has  been  held  by  this  court  that  the  8th  section  of  "the 
act  to  provide  for  the  incorporation  of  railroad  compa- 
nies," (1  G.  &  H.  507,)  authorizing  notice  to  be  given  of 
calls  for  payment  by  installments  of  stock  subscriptions, 
does  not  apply  to  any  case,  except  where  the  forfeiture  of 
the  stock  is  sought  to  be  enforced.  Smith  v.  The  Indiana 
and  Illinois  Railway  Company,  12  Ind.  61.  We  are  not 
called  upon  in  these  cases  to  determine  whether  this  sec- 
tion may  not  more  reasonably  be  held  to  include  all  calls 
for  the  payment  of  cash  subscriptions,  and  to  provide  the 
notice  to  be  given  to  render  the  installments  due,  leaving 
to  the  company  the  ordinary  remedy  by  suit  to  collect  the 
amount,  or  conferring  the  power  to  forfeit  the  stock  sub- 
scribed for.  So  far  as  the  cases  under  consideration  are  in- 
volved, the  ruling  in  that  case  can  not  harm  the  appellant. 
It  seems  clear  from  the  section,  that  only  money  subscrip- 
tions are  intended,  in  any  event,  to  be  included  within  its 
provisions.  So  far  as  subscriptions  are  involved,  which  by 
their  terms  are  payable  in  material  or  labor,  as  in  the 
cases  now  before  us,  we  adopt  the  decision  referred  to, 
determining  that  there  is  no  notice  authorized  by  statute, 
and  that,  therefore,  the  contract  in  each  case  must  govern. 

All  the  reported  cases  in  this  court,  where  actions  have 
been  brought  to  enforce  subscriptions  of  stock,  have  been 
upon  contracts,  making  such  subscriptions  payable  in  in- 
stallments at  such  times  as  the  board  of  directors  of  the 
railroad  company  •should  direct.    It  was  held  that  in  such 
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case  an  order  of  the  board  requiring  payment  in  install- 
ments was  sufficient  to  maintain  an  action  on  the  con- 
tract. Boss  v.  The  Lafayette  and  Indianapolis  Railroad 
Company,  6  Ind.  297.  Later  cases  are  to  the  same  effect. 
But  in  the  case  before  us  the  subscriptions  are  not  made 
payable  by  installments,  and  it  would  seem  unreasonable 
that  the  company  should  be  permitted  to  require  perform- 
ance of  a  contract  for  labor,  or  to  fbrnish  materials  in  this 
manner.  It  would  certainly  be  authorizing  an  essential 
change  in  the  terms  of  the  contract.  We  have  been  re- 
ferred to  no  decision  which  would  support  us  in  ruling 
that  the  corporation  possessed  such  power.  For  all  that 
appears  by  the  terms  of  the  contract,  or  the  averments  of 
the  complaint,  the  subscriptions  in  question  were  prelim- 
inary to  the  location  of  the  road ;  and  as  the  material  is  to 
be  delivered  along  the  line  of  the  road  nearest  to  the  sub- 
scriber, an  allegation  should  have  been  made  of  such  loca- 
tion. Nor  is  it  to  be  supposed  that  when  the  board  of 
directors  made  their  call  for  the  payment  of  the  first  ten 
per  cent,  upon  the  subscriptions,  for  the  expenses  to  be  in- 
curred in  surveying  the  line  of  the  proposed  railroad,  that 
they  intended  to  require  the  delivery  of  any  portion  of  the 
ties  and  material  along  such  line.  The  delivery  in  install- 
ments would  prove  useless  to  the  company,  and  the  mate- 
rials worthless,  by  the  time  the  corporation  was  prepared  to 
make  use  of  them.  The  call  for  labor  to  be  performed  at 
intervals  of  thirty  days  might  prove  at  once  of  little  value 
to  the  company  and  a  great  hardship  to  the  subscriber. 

The  place  of  payment  being  fixed  by  the  contract,  and 
the  time  of  payment  not  fixed,  a  demand  should  have 
been  made.  Frazee  v.  Mc  Chord,  1  Ind.  224.  The  reso- 
lution of  the  board  of  directors  calling  for  payment  by 
installments  was  not  a  sufficient  demand  in  this  case. 

The  demurrer  was  properly  sustained  in  each  of  the 
cases  before  us,  and  the  judgment  is  affirmed. 

W.  B.  Pierse  and  JET.  D.  Thompson,  for  appellant 

Asberry  Steele  and  B.  T.  St.  John,  for  appellees. 
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Judombht  bt  Confession — Praud. — Under  section  59,  2  G.  &  H.  692,  jadg-      ^     - 
ment  by  confession  may  be  impeached  for  fraud  by  creditors  of  the  judg- 
ment debtor,  and  no  distinction  is  made  between  subsequent  oreditors  and 
those  existing  at  the  time  of  the  rendition  of  the  judgment.    Page  496. 

Axswsk — Dxmuaeih. — A  demurrer  should  be  sustained  to  a  paragraph  of 
the  answer  which  professes  to  answer  the  whole  complaint,  while  in  fact 
it  only  answers  a  part    Page  496. 

Evidence. — The  terms  of  a  written  agreement  can  not  be  varied  by  parol 
evidence.    Page  496. 

Appointment  or  Judob. — Under  the  constitution  and  laws,  an  attorney  at 
law  may  be  appointed  judge,  under  certain  circumstances,  to  hold  a  term 
of  the  Common  Pleas  Court    Page  497. 

Same — Record. — The  special  appointment  of  a  judge  is  not  required  to  be 
certified  in  the  transcript  of  the  record,  and  in  the  absence  of  all  objection 
the  Supreme  Court  will  presume  the  appointment  was  properly  and 
regularly  made.  The  Board  of  Commissioners  of  Fountain  County  v.  Coats, 
17  Ind.  150,  overruled.    Page  497. 

APPEAL  from  the  Decatur  Common  Pleas. 

Gregory,  J. — Woodjitt  sued  Feaster  on  a  promissory  note 
for  $200,  dated  August  30, 1862,  at  eight  months,  payable 
to  George  M.  Collins,  and  by  Collins  assigned  to  the  plaintiff. 

The  defendant  offered  to  confess  judgment  for  $135.10, 
but  the  plaintiff  refused  to  accept  of  the  offer. 

The  defendant  answered:  1.  The  general  denial.  2. 
That  the  note  was  given  as  the  last  payment  of  the  pur- 
chase price  to  said  Collins  of  certain  real  estate  described, 
for  which  Collins  executed  his  warranty  deed,  by  which 
deed  Collins  warranted  to  defendant  that  the  title  to  said 
real  estate  was  free  and  unincumbered  in  every  way; 
that  at  the  time  of  the  execution  of  said  warranty  deed, 
CoUins  had  no  title  whatever  to  said  real  estate ;  that  on 
the  2l8t  day  of  February,  1861,  one  Erastus  L.  Floyd  filed 
a  transcript,  in  the  clerk's  office  of  the  Decatur  Common 
Pleas,  against  one  Aaron  H.  Broderick  for  the  sum  of  $38.75, 
together  with  costs,  and  said  Broderick  was  on  said  day,  and 
for  a  long  time  thereafter,  the  owner  and  possessor  of  said 
real  estate— to-wit :  until  the  17th  day  of  February,  1862 — 
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and  on  the  12th  of  July,  1862,  an  execution  issued  from  the 
clerk's  office  of  Decatur  Court  of  Common  Pleas,  duly 
attested,  which  execution  was  levied  on  said  real  estate, 
and  sold  by  the  sheriff  of  Decatur  county  to  said  Floyd  for 
the  sum  of  $64.44  on  the  5th  day  of  August,  1862,  and  said 
defendant  did,  on  the  28th  of  October,  1862,  pay  to  said 
Floyd  $68.30  for  said  real  estate,  and  received  from  said 
Floyd  a  warranty  deed  therefor;  that  defendant  was  com- 
pelled to  buy  said  real  estate  from  said  Floyd,  or  be  ejected 
therefrom  by  said  Floyd,  on  his  title  obtained  from  the 
sheriff  of  Decatur  county.  Wherefore  defendant  says  that 
the  consideration  of  said  note  has  wholly  failed,  and  de- 
fendant demands  judgment  for  costs,  etc. 

The  deeds  from  the  sheriff  to  Floyd,  from  Floyd  to 
defendant,  and  from  Collins  to  defendant,  are  made  part  of 
this  paragraph  of  answer. 

At  this  point  in  the  proceedings  in  the  court  below,  the 
following  entry  appears :  "  And  afterward — to-wit :  on  the 
8d  day  of  July,  A.  D.  1868,  being  the  fifth  judicial  day  of 
same  term  of  said  court  aforesaid — the  following  proceed- 
ings were  had  before  the  Hon.  James  Gavin,  acting  as  judge 
of  said  court,  to-wit,"  etc.  And  it  is  as  well  to  state,  in  this 
connection,  that  the  subsequent  proceedings  in  the  case  at 
bar  were  had  before  Gavin,  who  was  not  the  regular  judge 
of  said  court,  (the  Hon.  David  S.  Gooding  being  the  judge 
thereof  at  the  time,)  but  no  objection  was  made  at  the  time. 
A  jury  was  waived,  and  the  trial  was  had  before  Gavin 
without  objection,  and  he  signed  the  defendant's  bill  of 
exceptions,  on  *  which  the  case  is  now  submitted  to  this 
court.    His  appointment  is  not  set  out  in  the  record* 

The  plaintiff  demurred  to  the  second  paragraph  of  the 
defendant's  answer.  The  demurrer  was  sustained  and  the 
defendant  excepted. 

The  defendant  then  filed  four  additional  paragraphs  of 
answer,  to  each  of  which  the  plaintiff  demurred.  The 
court  sustained  the  demurrers  to  the  fourth  and  fifth,  and 
overruled  the  demurrers  to  the  third  and  sixth. 
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The  fourth  paragraph  is  as  follows:  "That  said  Collins, 
knowing  that  he  had  no  title  to  said  real  estate,  did  bargain 
with  said  Broderick  and  wife  tc\  convey  to  defendant  said 
real  estate  by  deed,  which  said  Broderick  and  wife  did  per- 
form on  the  80th  day  of  July,  1862,  with  this  condition 
between  the  said  Broderick  and  wife,  and  Collins  and  the 
defendant,  that  the  note  which  is  now  here  sued  on  by  the 
plaintiff  should  be  assigned,  set  over,  and  transferred  to  said 
Clarissa  M.  Broderick,  and  should  be  paid  by  the  defendant 
to  her  if  the  said  Collins  should  satisfy  and  pay  off  a  certain 
judgment  in  favor  of  Erastus  L.  Floyd,  which  was  a  lien 
against  said  real  estate;  and  that  he  has  been  ready  to  pay 
said  Clarissa  M.  Broderick  said  note,  and  says  that  said  note 
is  the  property  of  said  Clarissa  M.  Broderick,  and  not  the 
property  of  the  plaintiff." 

The  fifth  paragraph  is  as  follows:  "That  at  the  time 
said  real  estate  was  conveyed  by  Collins  to  the  defendant, 
there  was  a  lien  on  said  real  estate,  consisting  of  a  tran- 
script in  the  clerk's  office  of  the  Decatur  Common  Pleas 
Court,  against  Aaron  M.  Broderick  in  favor  of  Erastus  L. 
Floyd,  which  was  filed  on  the  21st  day  of  February,  1861, 
and  an  execution  issued  on  it  on  the  12th  of  July,  1862, 
and  a  sale  of  said  real  estate,  duly  made  by  the  sheriff  of 
said  county  to  said  Floyd,  on  the  5th  day  of  August,  1862 ; 
and  on  the  27th  day  of  October,  1862,  for  the  sum  of  #68.80, 
paid  by  defendant  to  Floyd,  said  Floyd  conveyed  said  real 
estate  to  the  defendant.  Wherefore  the  defendant  de- 
mands judgment  for  costs  and  for  other  proper  relief.  And 
the  deeds  of  the  sheriff  to  E.  L.  Floyd,  and  of  Floyd  to 
the  defendant,  are  herewith  filed,  marked  B  and  C,  and  are 
made  parts  hereof/' 

The  plaintiff  replied  to  the  third  and  sixth  paragraphs  of 
the  defendant's  answer,  which  lead  to  issues  of  fact.  A 
trial  by  the  court;  finding  for  the  plaintiff  the  amount  of 
the  note  and  interest;  motion  for  a  new  trial  overruled; 
and  the  defendant  filed  his  bill  of  exceptions.  The  evi- 
dence is  contained  in  the  record. 
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Collins  derived  title  to  the  real  estate  in  question  by  a 
sheriffs  sale,  on  a  judgment  in  favor  of  James  Gavin 
against  the  said  Aaron  H.  Broderick,  rendered  by  the  Com- 
mon Pleas  Court  of  Decatur  county,  in  April,  1860,  older 
than  the  filing  of  the  transcript  of  Floyd  against  Broderick; 
but  it  is  claimed  that  there  is  a  misdescription  of  the  land  in 
the  sheriffs  deed  to  Collins.  It  is  true  that,  in  giving  the 
metes  and  bounds,  there  is  an  evident  mistake  in  the  points 
of  the  compass,  but  the  land  has  other  and  sufficient 
description  given  it  to  distinguish  it  from  all  other. 

The  judgment  of  the  justice  of  the  peace,  in  favor  of 
Floyd  against  Broderick,  was  rendered  on  confession,  with- 
out the  affidavit  required  by  statute.  It  is  not  shown  by 
the  evidence  that  Gavin  was  a  creditor  of  Broderick  at  the 
time  the  judgment  was  confessed. 

The  statute  on  this  subject  is  as  follows:  " Judgments 
may  be  rendered  by  confession,  and  no  appeal  shall  lie 
therefrom;  but  the  same  may  be  collaterally  impeached 
for  fraud  by  creditors  of  the  judgment  debtor,  and  such 
judgment  shall  be  void  as  to  such  creditors,  unless,  at  the 
time  of  the  rendition  thereof,  the  defendant  makes  affi- 
davit that  he  justly  owes  the  debt."  2  G.  &  H.  592,  sec. 
59.  No  distinction  is  made  between  subsequent  creditors 
and  those  existing  at  the  time,  and  we  can  see  no  good 
reason  for  any  such  distinction. 

The  court  below  committed  no  error  in  sustaining  the 
demurrers  to  the  second,  fourth,  and  fifth  paragraphs  of 
the  defendant's  answer.  The  second  and  fifth  profess  to 
answer  the  whole  complaint,  when,  if  they  amount  to  any 
thing,  they  are  only  answers  to  a  part.  The  fourth  para- 
graph amounts  to  nothing.  The  arrangement  set  forth  was 
made  in  July,  1862;  in  August  following  the  defendant 
made  his  note  to  Collins.  The  defendant  can  not  contradict 
or  vary  the  terms  of  his  own  written  agreement.  The 
agreement  does  not  go  to  the  consideration  of  the  note. 

This  court,  in  the  case  of  Brown  v.  JBuzan,  at  this  term, 
held  that,  under  the  constitution  and  laws  of  this  stdte, 
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an  attorney  at  law  might  be  appointed  judge,  under  cer- 
tain circumstances,  to  hold  a  term  of  the  Common  Pleas 
Court. 

It  only  remains  to  inquire  whether  the  transcript  of  the 
record,  in  each  case  tried  by  such  judge,  must  set  forth  his 
appointment,  or  will  this  court,  in  the  absence  thereof, 
presume  that  such  appointment  was  regularly  and  properly 
made. 

The  statute  provides  what  shall  be  deemed  parts  of  the 
record,  and  what  the  clerk  shall  certify  in  cases  appealed 
to  this  court.  2  G.  &  H.  273,  section  559.  The  special 
appointment  of  a  judge  is  not  required  to  be  certified, 
and  in  the  absence  of  all  objection,  this  court  will  pre- 
sume that  the  appointment  was  properly  and  regularly 
made. 

We  should  not  think  it  necessary  to  go  further,  but  for 
the  ruling  of  this  court  in  the  case  of  The  Board  of  Com- 
missioners of  Fountain  County  v.  Coats9  17  Ind.  150.  As 
that  case  is  in  conflict  with  this  opinion  on  this  point,  it  is 
proper  to  give  more  fully  the  reasons  on  which  the  present 
decision  is*  founded. 

Whenever,  from  any  cause,  the  common  pleas  judge 
of  any  district  is  unable  or  fails  to  attend,  in  any  county 
of  his  district,  for  the  purpose  of  holding  his  court,  at  the 
regular  term  thereof,  the  judge  of  said  court  is  authorized 
to  appoint  some  suitable  person,  who  shall  be  a  regular 
practicing  attorney  of  the  state,  to  attend  and  hold  such 
court;  and  such  person  so  appointed  is  vested  with  all  the 
powers  of  the  regular  judge  of  6aid  court,  during  said  term 
in  said  county,  and  in  such  case,  if  the  judge  fail  to  appoint, 
the  clerk,  sheriff",  and  county  auditor,  or  any  two  of  them, 
may  make  such  appointment.    2  G.  &  H.  29. 

In  the  case  of  Case  v.  The  State,  5  Ind.  1,  this  court,  in 
considering  an  appointment  of  one  Ryman  as  judge  pro 
tern,  of  the  Franklin  Circuit  Court,  under  a  similar  statute, 
at  a  time  when  the  office  of  circuit  judge  of  that  court  was 
vacant,  after  holding  that  "the  enactment  was  simply 

voi»xmL 
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intended  to  provide  for  the  temporary  absence  of  a  judge/' 
proceeds  to  say:  "However,  the  view  just  taken  does  not 
dispose  of  this  case.  The  appointment  constitutes  a  part 
of  the  record.  It  appears  in  legal  form,  and  gave  to  the 
appointee  at  least  a  colorable  title  to  the  office.  He  was 
no  usurper,  but  supposed  himself  to  be  rightfully  invested, 
and  acted  in  good  faith.  A  court  defactoy  if  not  dejure, 
was  thus  constituted.  During  the  trial  no  attempt  was 
made  to  impeach  the  authority  of  that  court;  and  after 
conviction  it  was  too  late  to  question  the  validity  of  the 
title  under  which  its  duties  were  executed.  It  has  been 
decided  that  an  objection  to  the  commission  of  the  judge 
should  be  made  on  the  trial.  The  State  v.  Anone,  2  Nott 
&  McCord,  27 ;  Taylor  v.  Shrine,  2  Comst.  696 ;  The  State  v. 
Ailing,  12  Ohio,  16." 

In  the  case  of  Starry  v.  Winning,  7  Ind.  811,  Stuart,  J.,  in 
delivering  the  opinion  of  this  court,  says :  "  It  is  objected, 
thirdly,  that  the  court  had  no  jurisdiction.  The  record 
shows  that  S.  C.  Wilson  was  duly  appointed  judge  pro  tern. 
by  Judge  Bryant.  We  see  no  valid  constitutional  objection 
to  such  appointment.  Section  10  of  article  7  of  the  constitu- 
tion provides,  'that  in  case  of  the  temporary  inability  of  any 
judge  to  hold  courts  in  his  circuit,  provision  may  be  made 
by  law  for  holding  such  courts/  Chapter  4,  2  R.  S.  1852, 
p.  5,  is  framed  to  meet  the  exigency  contemplated  by  the 
constitution.  The  appointment  of  Mr.  Wilson  as  judge  is 
presumed  to  be  in  pursuance  of  that  act.  Its  provisions 
have  already  been  reviewed,  and  held  directory,  in  Murphy 
v.  Barlow,  5  Ind.  230.  A  substantial  compliance  with  what 
is  directed  seems  sufficient." 

In  the  case  of  Jones  v.  The  State,  11  Ind.  357,  Perkins,  J., 
in  delivering  the  opinion  of  this  court,  says :  "  The  regular 
term  of  the  Blackford  Circuit  Court  commenced  on  the  25th 
of  October,  on  which  day  the  judge  of  the  circuit  did  not 
appear,  nor  did  he  during  the  term,  and  the  proper  officers 
appointed  Mr.  Howell  as  judge  to  hold  the  court  in  his 
absence,  who,  says  the  record,  was  sworn,  and  assumed  to 
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act  under  the  appointment.    This  was  right.     Case  v.  The 
State,  5  Ind.  1." 

It  is  then  well  settled  that  such  an  appointment  may  be 
made,  and  when  made,  even  in  a  case  not  within  the  act, 
that  it  gives  a  color  of  right  to  the  office,  so  as  to  make  a 
court  de  facto,  if  not  de  jure;  that  in  a  case  when  the  ap- 
pointment is  regular  on  its  face,  the  objection  must  be 
made  at  the  trial,  or  all  objections  to  the  authority  of 
such  appointee  will  be  deemed  waived. 

In  the  case  of  Wilcox  v.  Smith,  5  "Wend.  231,  it  was 
held  that,  "  to  constitute  a  person  an  officer  de  facto,  a 
mere  claim  to  be  a  public  officer,  and  exercising  the  duties 
of  the  office,  are  not  sufficient ;  there  must  be  some  color 
of  right  to  the  office,  or  an  acquiescence  on  the  part  of 
the  public  for  such  a  length  of  time  as  will  authorize  the 
presumption  of,  at  least,  a  colorable  election  or  appoint- 
ment." 

Now,  as  the  presumption  of  an  appointment  may  be 
indulged  from  acquiescence,  we  can  not  conceive  a  stronger 
case  than  the  one  at  bar.  The  appointment  is  not  made 
until  the  term  commences ;  a  suitor  in  court  presumed  to 
know  the  contents  of  the  public  record  thereof,  without 
objection,  not  only  submits  to  a  trial,  but  expressly^j^§3*~^  s 
to  submit  the  issues  of  fact  in  his  case  to  such  an  aj^oicfleej  '  *■  •  V*  V 
and  after  the  trial  closes,  procures  him  to  sign  fis^foli  of  • 

exceptions,  upon  which  he  prosecutes  his  appeal ;  vjt  se^m^  1:     ' % '  \ 
to  me  that  such  a  suitor  ought  not  to  be  heard  foifm'e  first  v     ' 

time  in  this  court  to  make  such  an  objection.        \     klB^^/ 

But  by  what  rule  of  law  is  it  that  this  court  wiUpre- 
sume  that  one  who  assumes  to  act  as  judge  in  the  absence 
of  the  regular  judge  is  a  usurper,  acting  without  color  of 
title  ?  That  would  be  the  presumption  in  the  absence  of 
all  power  to  make  such  an  appointment ;  but  when  a  thing 
may  be  lawfully  done,  the  presumption  is  in  favor  of  inno- 
cence. 

The  case  of  The  Board  of  Commissioners  of  Fountain 
County  v.  Coats,  supra,  is  overruled. 


lies    9si 
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The  judgment  of  the  Common  Pleas  Court  is  affirmed, 
with  two  per  cent,  damages.    Costs  here. 

Irvin  Bobbins,  for  appellant. 

Samuel  A.  Bonner,  Oscar  2?.  Herd,  and  Cortez  Swing,  for 
appellee. 

Note  by  the  Coubt. — The  case  of  Brawn  v.  Bwan,  referred  to,  is  under 
consideration  on  a  petition  for  rehearing,  but  not  on  the  point  involving  the 
question  of  the  appointment  of  a  judge  pro  tern,  under  the  statute. 


Smith  and  Smith  v.  Lisher. 

Pleading. — Blatters  in  mitigation  only,  except  in  actions t  for  libel  and 
slander,  can  not  be  specially  pleaded,  or  set  up  by  way  of  answer,  but  may 
be  given  in  evidence  under  the  general  denial.    Page.  502. 

Replevin  Bonds — Mitigation  or  Damages. — Where  there  was  a  final  trial, 
in  a  replevin  suit,  and  a  judgment  against  the  defendant  for  the  return  of 
the  property,  he  can  not,  in  a  suit  upon  the  replevin  bond,  for  a  failure  to 
return  the  same,  avoid  a  recovery  of  its  value,  by  showing  that  it  was  the 
property  of  a  stranger.    Page  604.  • 

Evidence. — In  a  suit  upon  a  replevin  bond,  where  the  answer  was  a  general 
denial,  the  plaintiff  should  give  in  evidence  the  undertaking  sued  on  to 
entitle  him  to  recovery.    Page  604. 

Bill  oi  Exceptions. — The  undertaking  sued  on  is  not  copied  into  the  bill  of 
exceptions,  but  it  is  copied  into  that  part  of  the  record  containing  the  com- 
plaint, and  the  bill  of  exceptions  contains  the  statement,  "The  plaintiff,  to 
sustain  the  issue  on  his  part,  introduced  in  evidence  the  writing  and  judg- 
ment mentioned  in  the  complaint,"  and  no  other  writing  than  the  under- 
taking sued  on  is  mentioned  in  the  complaint. 

Held,  that  as  a  copy  of  the  undertaking  is  set  out  in  the  record  with  the  com- 
plaint, a  reference  to  it  in  the  bill  of  exceptions  is  sufficient,  and  dispenses 
with  the  necessity  of  again  copying  it  into  the  record. 

Held,  also,  that  the  bill  of  exceptions  is  defendants',  and  is  presumed  to  have 
been  prepared  by  them,  or  by  their  attorney ;  it  admits  the  writing  was 
given  in  evidence,  and  if  it  was  necessary  that  it  should  be  copied  into  the 
bill  of  exceptions,  it  was  the  duty  of  the  draftsman  to  do  it,  and  the 
defendants  can  not  be  heard  to  complain  of  the  neglect.    Page  605. 

APPEAL  from  the  Shelby  Circuit  Court. 
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Elliott,  J. — Lisher,  the  appellee,  sued  the  appellants  on 
the  following  undertaking : 

"  James  Smith  -\ 

v.  >  Shdby  county  Common  Pleas  Court. 

George  Lisher.  J 

"We  undertake  that  the  plaintiff,  James  Smithy  shall 
prosecute  this  action  with  effect  and  without  delay,  and 
return  the  property  in  controversy  to  the  defendant,  if  a 
return  be  adjudged  by  the  court,  and  pay  him  all  such 
sums  of  money  as  he  may  recover  against  the  plaintiff  in 
this  action  for  any  cause  whatever. 

(Signed)  "James  Smith, 

David  Smith. 
"Approved  by  me,  February  7, 1861. 

"  Henry  Doble,  S.  S.  C. 

It  is  averred  in  the  complaint,  that  the  said  James  Smith 
filed  his  complaint  in  the  clerk's  office  of  the  Common  Pleas 
Court  of  Shelby  county,  "alleging,  among  other  things, 
that  this  plaintiff,  who  was  made  defendant  in  said  com- 
plaint, had  the  unlawful  possession  of  one  brown  mare, 
about  three  years  old,  of  the  value  of  $110,  which  said 
defendant  alleged  to  be  his  property,  and  to  which  he  was 
entitled  to  the  possession,  and  then  and  there  procured 
from  the  clerk  of  said  court,  a  writ  of  replevin  to  replevy 
said  mare ;"  that  said  writ  was  placed  in  the  hands  of  the 
sheriff  of  said  county,  who  took  said  mare  from  the  pos- 
session of  the  plaintiff,  and  delivered  her  to  the  said  James 
Smithy  upon  his  executing  the  undertaking  above  set 
forth;  that  afterward,  at  the  July  term  of  said  court,  on 
the  final  hearing  of  said  cause,  "  it  was  ordered  and  ad- 
judged, among  other  things,  that  the  plaintiff  in  this 
action,  who  was  the  defendant  therein,  have  return  of 
said  property,  and  that  the  said  defendant,  James  Smithy 
pay  the  costs  of  said  suit.  It  also  avers  the  failure  and 
reftisal  of  Smith  to  return  the  mare.  A  copy  of  the  un- 
dertaking is  made  part  of  the  complaint. 
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The  defendants  answered  in  three  paragraphs,  to  all  of 
which  a  demurrer  was  sustained,  and  properly  excepted 
to.  The  defendants  then  answered  by  a  general  denial. 
Trial  by  the  court  by  agreement  of  parties;  finding  for 
the  plaintiff;  motion  for  a  new  trial  by  the  defendants 
overruled,  and  judgment  for  the  plaintiff. 

No  question  is  raised  here  upon  the  ruling  of  the  court 
below,  in  sustaining  the  demurrer  to  the  first  and  second 
paragraphs  of  the  answer.  But  it  is  insisted  that  the 
court  erred  in  sustaining  the  demurrer  to  the  third  para- 
graph.    That  paragraph  is  as  follows : 

"  3.  And  for  further  answer  in  mitigation  of  damages  as 
to  the  failure  to  return  said  mare,  they  say  that  the  plaintiff 
ought  not  to  recover  his  judgment  against  them,  because 
they  say  that  the  said  mare  which  plaintiff  charges  de- 
fendant," etc.,  "then  was,  and  now  is,  the  property  of  one 
Marion  Smithy  and  that  the  said  Marion  was  at  that  time, 
and  at  the  time  of  making  of  the  writing  sued  upon  in 
the  case,  entitled  to  the  possession  thereof,  and  not  the 
plaintiff,  and  that  the  title  and  ownership  of  said  prop- 
erty was  not  adjudicated  in  the  action,  trial,  and  judg- 
ment mentioned  in  the  complaint." 

This  is  not  an  answer  in  bar  of  the  action  or  any  part 
of  it ;  it  is  not  pleaded  as  such,  but  only  in  mitigation  of 
damages,  and  is  bad  for  that  reason.  Matter  in  mitiga- 
tion only,  can  not  be  specially  pleaded  or  set  up  by  way 
of  answer,  but  may  be  given  in  evidence  under  the  gen- 
eral denial. 

It  is  provided,  by  the  87th  section  of  the  code,  that  in 
all  actions  for  libel  or  slander,- "the  defendant  may  allege 
the  truth  of  the  matter  charged  as  defamatory,  and  miti- 
gating circumstances  to  reduce  the  damages,  and  give 
either  or  both  in  evidence;"  but  this  provision,  by  its 
terms,  is  confined  to  actions  for  libel  and  slander.  And 
we  know  of  no  authority,  either  at  common  law  or  by 
statute,  allowing  matters  in  mitigation  only,  except  in 
actions  for  libel  and  slander,  to  be  specially  pleaded,  or 
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set  up  in  the  answer,  and  for  that  reason  the  demurrer 
was  correctly  sustained. 

But  we  think  the  ruling  of  the  court  was  correct  for 
another  reason;  viz:  because  the  matter  stated  in  the 
paragraph  is  not  legitimate  to  be  shown  in  mitigation  of 
damages.  We  are  referred  to  the  case  of  Wallace  v.  Clark, 
7  Blackf.  298,  in  which  it  is  held  that  the  plaintiff,  in  a 
replevin  suit  in  which  he  was  non-suited,  may,  when  sued 
on  his  bond  given  in  such  suit,  prove  in  mitigation  of 
damages  that  the  property  mentioned  in  the  condition  of 
the  bond  was  his  property.  Mr.  Sullivan,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says:  "The  determination 
of  a  replevin  suit  may  or  may  not  be  conclusive  of  the 
right  of  property,  according  to  the  circumstances  of  the 
case.  When  the  right  of  property  is  put  in  issue  and 
decided  on,  it  is  then  res  adjudicata,  and  can  not,  on  gen- 
eral principles,  be  again  inquired  into,  in  a  suit  between 
the  same  parties.  If,  however,  the  right  has  not  been 
tried,  it  remains,  as  a  matter  of  course,  an  open  ques- 
tion." 

In  the  case  at  the  bar,  the  complaint  does  not  show  the 
nature  of  the  issue  in  the  replevin  suit,  but  avers  that,  on 
the  final  hearing  of  the  cause,  it  was  adjudged  that  the 
defendant  therein  have  return  of  said  property.  And  the 
answer  under  consideration  denies  that  the  right  of  prop- 
erty was  adjudicated  or  determined  in  that  trial.  In  the 
case  of  Wallace  v.  Clark,  supra,  the  plaintiff  in  the  replevin 
suit  claimed  the  right  of  property,  but  was  non-suited,  and 
hence  no  final  determination  of  the  question  was  made. 
His  failure  to  recover  in  the  suit  was  a  breach  of  his  bond, 
and  rendered  him  liable  to  return  the  property,  and  when 
sued  on  the  bond  for  failing  to  return  it,  he  offered  to  prove 
in  mitigation  of  damages  that  the  property  in  truth  was 
his.  The  question  had  not  been  determined  in  the  replevin 
suit,  and  there  would  seem  to  be  good  reason  for  holding 
that  he  should  be  allowed  to  show  that  fact  in  mitigation 
of  damages.    This  is  quite  a  different  case ;  here  there  was 
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a  final  trial,  and  finding  and  judgment  against  the  defend- 
ant, and  for  the  return  of  the  property,  which  is  prima  facie 
evidence,  at  least,  that  the  mare  did  not  belong  to  James 
Smith,  the  plaintiff  in  the  replevin  suit,  nor  does  the  answer 
assume  that  it  did;  but,  on  the  contrary,  avers  it  to  have 
been  the  property  of  a  stranger.  If  the  allegation  is  true, 
then  Lisher,  having  the  possession,  bad  a  good  title  as 
against  Smith,  and  his  suit  was  wrongful;  and  having 
thereby  procured  the  possession  of  the  mare,  and  then 
refused  to  return  her  in  obedience  to  the  judgment  of  the 
court,  and  the  condition  of  his  undertaking,  he  can  not  be 
allowed  to  avoid  a  recovery  for  her  value  by  showing  thai 
she  was  the  property  of  a  stranger. 

The  question  was  again  raised  on  the  trial  by  an  offer  to 
prove  the  same  facts  in  mitigation  of  damages  under  the 
general  denial,  but  the  court  refused  to  allow  the  evidence 
to  be  given.  An  additional  reason,  however,  then  appeared 
why  the  evidence  was  inadmissible,  in  the  fact  that,  before 
such  evidence  was  offered,  the  plaintiff  had  given  in  evi- 
dence the  finding  and  judgment  in  the  replevin  suit,  by 
which  it  appears  that  the  court  found  "the  property 
mentioned  in  said  complaint  and  writ  of  replevin  in  said 
defendant,  and  that  he  have  possession  thereof."  This  find- 
ing and  the  judgment  thereon  is  conclusive  between  these 
parties  as  to  the  right  of  property  in  the  mare. 

One  other  question  is  urged  by  the  appellants  for  the 
reversal  of  the  judgment.  They  insist  that,  under  the 
general  denial,  the  plaintiff  below  should  have  given  in 
evidence  the  undertaking  sued  on  to  entitle  him  to  a  re- 
covery. 

The  point  is  well  taken  if  the  facts  sustain  it,  but  we 
think  they  do  not.  True,  a  bill  of  exceptions  purports  to 
contain  all  the  evidence  given  in  the  cause,  and  the  under- 
taking is  not  copied  into  it;  it  is,  however,  copied  into 
that  part  of  the  record  containing  the  complaint;  and  the 
bill  of  exceptions  contains  this  statement:  "The  plaintiff, 
to  sustain  the  issue,  on  his  part  introduced  in  evidence  the 
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writing  and  judgment  mentioned  in  the  complaint/'  Ho 
other  writing  than  the  bond  or  undertaking  on  which  the 
action  is  founded,  is  mentioned  in  the  complaint,  and  as  a 
copy  of  it  is  set  out  in  the  record  with  the  complaint,  we 
think  the  reference  to  it  in  the  bill  of  exceptions  is  sufficient, 
and  dispenses  with  the  necessity  of  again  copying  it  into 
the  record.  Besides,  the  bill  of  exceptions  is  the  defend- 
ants', and  is  presumed  to  have  been  prepared  by  them  or 
their  attorney.  It  admits  that  the  writing  was  given  in 
evidence,  and  if  it  was  necessary  that  it  should  be  copied 
into  the  bill  of  exceptions,  it  was  the  duty  of  the  drafts- 
man to  do  it,  and  the  defendants  can  not  be  heard  to  com- 
plain of  the  neglect. 

The  judgment  is  affirmed  with  costs. 

Thomas  A.  Hendricks  and  Oscar  B.  Eord,  for  appellants. 
M.  M.  Ray j  for  appellee. 


NOBLETT  V.  BlLLINGBR. 

Distribution — Widow — Practice. — Suit  for  the  conversion  of  a  promissory 
note.  The  second  paragraph  of  the  complaint  avers  that  the  note  was  the 
property  of  the  husband  of  plaintiff  who  died  leaving  property  worth  less 
than  $800;  that  the  plaintiff  had  filed  her  petition  in  the  Court  of  Com- 
mon Pleas  alleging  that  fact;  that  appraisers  had  been  appointed,  etc., 
who  had  returned  an  inventory  and  appraisement  of  such  property,  in- 
cluding the  note,  amounting  to  $289;  and  that  the  proceedings  upon  her 
petition  were  yet  pending ;  that  the  note  was  obtained  by  the  defendant 
wrongfully,  etc. 

Held,  that  the  order  of  the  Court  of  Common  Pleas,  ordering  the  delivery  of 
the  property  to  her,  was  necessary  to  give  her  title  thereto. 

Held,  also,  that  the  suit  was  brought  prematurely,  and  a  demurrer  to  the 
paragraph  should  have  been  sustained. 

APPEAL  from  the  Orange  Common  Pleas. 
Fbazer,  J.— Suit  for  the  conversion  of  a  promissory 
note.    The  complaint  contained  two  paragraphs,  to  each 
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of  which  a  demurrer  was  filed  and  overruled.  A  motion 
by  the  defendant  for  a  continuance,  supported  by  an  affi- 
davit, was  also  overruled.  The  defendant,  having  been 
beaten  below,  appeals.  The  rulings  upon  the  demurrers, 
and  on  the  motion  for  a  continuance,  are  questioned  here. 
The  appellee  furnishes  no  argument. 

1.  The  first  paragraph  of  "the  complaint  contains  all  the 
usual  necessary  averments  of  a  count  in  trover,  and  we  are 
of  opinion  that  the  demurrer  to  it  was  properly  over- 
ruled. 

2.  The  second  paragraph  avers  that  the  note  was  the 
property  of  the  husband  of  the  plaintiff',  who  died,  etc., 
leaving  property  less  than  $300 ;  that  the  plaintiff  had 
filed  her  petition  in  the  Court  of  Common  Pleas  alleging 
that  fact ;  that  appraisers  had  been  appointed,  etc.,  who 
had  returned  an  inventory  and  appraisement  of  such  prop- 
erty, including  said  note,  amounting  to  $289,  and  that 
the  proceedings  on  her  petition  were  yet  pending;  that 
the  note  was  obtained  by  the  defendant  wrongfully,  and 
by  him  collected,  and  the  proceeds  converted  to  his  own 
use,  etc.  This  paragraph  is  bad.  The  plaintiff  could  not 
anticipate  the  order  of  the  court,  and  sustain  a  suit  based 
upon  her  title  to  the  property,  until  she  had  obtained  such 
title.  Her  proceedings  were  still  undetermined,  and  might 
be  decided  against  her.  The  order  of  the  Court  of  Com- 
mon Pleas,  ordering  the  delivery  of  the  property  to  her, 
was  necessary  to  give  her  title  thereto.  2  GL  &  H.  523, 
sec.  136.  She  brought  her  suit  prematurely,  and  the  de- 
murrer to  the  paragraph  should  have  been  sustained. 

3.  The  affidavit  showed  the  absence  of  material  evi- 
dence, and  every  other  fact  necessary  to  give  the  defend- 
ant a  continuance  under  the  statute,  and  it  was  therefore 
error  to  refuse  the. continuance. 

Judgment  reversed,  with  costs;  cause  remanded,  with 
directions  to  set  aside  all  proceedings  subsequent  to  the 
filing  of  the  demurrer  to  second  paragraph  of  the  com- 
plaint, to  sustain  that  demurrer. 
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James  Collins,  Thomas  L.  Collins,  and  A.  B.  Collins,  for 
appellant. 
A.  J.  Simpson,  for  appellee. 


Rodgers  v.  Lacby.  * 

Demurber. — The  action  of  the  court  below  in  overruling  a  demurrer  is 
properly  before  this  court  on  appeal,  without  haying  been  assigned  as  a 
cause  for  new  trial  in  the  court  below.    Page  608. 

Sams. — When  the  demurrer  is  to  the  entire  paragraph  in  a  complaint  for 
Blander,  it  should  be  overruled,  if  any  set  of  words  charged  in  the  para- 
graph are  actionable.    Page  608. 

Slander. — The  words,  "  Mrs.  L.  is  as  hard  a  whore  as  ever  was  in  Logan*- 
port,"  are  actionable  per  u.    Page  608. 

Sams. — The  words,  "  it  was  no  doubt  but  that  George  Howh  was  as  intimate 
with  Mrs.  L.  (the  plaintiff  meaning)  as  with  his  own  wife;"  "that  he 
(the  defendant  meaning)  could  prove  by  three  witnesses  that  George 
JBbwk  came  out  of  the  bed-room  where  Mrs.  L,  (meaning  plaintiff)  was 
with  his  trowsers  down,"  are  actionable  per  se. 

Sams. — Words  are  to  be  understood  in  their  plain  natural  import,  accord- 
ing to  the  ideas  they  are  calculated  to  convey  to  those  to  whom  they  are 
addressed.    Page  509. 

APPEAL  from  the  Cass  Circuit  Court. 

Gregory,  J. — Lacey  sued  Rodgers  in  the  court  below  for 
slander.  The  complaint  consists  of  two  paragraphs,  to 
each  of  which  the  defendant  demurred;  the  demurrers 
were  overruled,  and  defendant  excepted. 

He  answered  in  four  paragraphs;  demurrers  were  filed 
to  the  third  and  fourth,  but  before  any  action  was  had  by 
the  court  on  the  demurrers  the  plaintiff  replied.  Trial 
by  a  jury;  verdict  for  the  plaintiff  for  one  cent  damages; 
motion  for  a  new  trial  overruled;  motion  to  tax  costs 
against  the  plaintiff  below  overruled.  There  is  no  bill 
of  exceptions  in  the  transcript  of  the  record.  The  only 
questions  properly  before  this  court  arise  on  the  action  of 
the  court  below  in  overruling  the  demurrers  to  each  para- 
graph of  the  complaint. 
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It  is  insisted  that  this  court  can  not  review  the  action  of 
the  Circuit  Court  in  overruling  the  demurrers  to  the  com- 
plaint, because  the  defendant  below  did  not  assign  that  as 
a  cause  for  a  new  trial.  This  is  not  an  "  error  of  law  occur- 
ring at  the  trial/'  within  the  meaning  of  the  statute;  it 
is  the  ruling  of  the  court  on  a  question  preliminary  to  the 
trial,  and  is  properly  before  this  court  in  the  case  at  bar. 
Button  v.  fiurgerson,  11  Ind.  314. 

The  demurrers  being  to  each  entire  paragraph,  the  rule 
is  that  the  demurrers  ought  to  have  been  overruled,  if  any 
set  of  words  charged  in  the  paragraph  demurred  to  is 
actionable. 

The  statute  provides  that  "every  charge  of  incest, 
fornication,  adultery,  or  whoredom,  falsely  made  by  any 
person  against  a  female,  .  .  .  shall  be  actionable  in 
the  same  manner  as  in  the  case  of  slanderous  words  charg- 
ing a  crime,  the  commission  of  which  would  subject  the 
offender  to  death  or  other  degrading  penalties."  2  GL  &  H. 
833,  sec.  788. 

The  first  paragraph  of  the  complaint  charges  the  speak- 
ing and  publishing,  among  others,  these  words :  "  That  Mrs. 
Lacey  (meaning  the  plaintiff)  was  as  hard  a  whore  as  ever 
was  in  Logansport;"  and  it  is  averred  in  this  paragraph 
that  the  words,  "that  Mrs.  Lacey  was  as  hard  a  whore  as 
ever  lived  in  Logansport"  had,  at  the  time  and  place,  when 
and  where  the  said  words  used  by  the  defendant,  a  provin- 
cial meaning  to  have  carnal  intercourse,  and  the  plaintiff 
avers  that  the  defendant  used  said  words  in  a  criminal 
sense,  and  thereby  meant,  and  was  understood  by  those 
who  heard  him  to  mean,  the  act  of  having  carnal  inter- 
course, and  meant  to  charge,  and  was  so  understood  by 
those  who  heard  him,  that  the  plaintiff  was  guilty  of  such 
acts  with  divers  and  simdiy  persons,  and  was  a  public 
prostitute. 

The  words  used  are  actionable  per  se;  the  charge  is 
"whoredom"  within  the  meaning  of  the  statute.  The 
words,  " as  ever  was  in  Logansport"  are  used  as  a  degree 
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of  comparison,  making  the  charge  more  or  less  intense, 
according  to  the  understood  reputation  of  women  of  ill- 
fame  in  that  place.  The  demurrer  to  this  paragraph  was 
rightly  overruled. 

The  second  paragraph  charges  the  speaking  and  pub- 
lishing, among  others,  these  words:  "It  was  no  doubt 
but  that  George  Howk  was  as  intimate  with  Mrs.  Lacey 
(the  plaintiff  meaning)  as  with  his  own  wife."  "That 
he  (said  William  Rodgers  meaning)  could  prove  by  three 
witnesses  that  George  Howk  came  out  of  the  bed-room, 
where  Mrs.  Lacey  (this  plaintiff)  was,  with  his  trowsers 
down." 

Cohabitation  between  husband  and  wife  is  a  legal  pre- 
sumption, and  is  always  indulged  in  the  absence  of  extrin- 
sic circumstances. 

We  think  the  words  charged  in  the  second  paragraph, 
above  stated,  are  actionable  per  se.  The  cases  of  Guard 
v.  Risky  11  Ind.  156,  and  Shields  and  Wife  v.  Cunningham, 
1  Blackf.  86,  are  to  this  point,  in  our  opinion.  It  is  true 
that  a  different  form  of  expression  was  used  in  these  cases 
to  the  one  at  bar,  but  the  principle  is  the  same. 

The  doctrine  of  construing  words  in  mitiori  sensu  has 
been  exploded,  and  a  more  rational  rule  now  prevails; 
that  words  are  to  be  understood  according  to  their  plain 
and  natural  import,  according  to  the  ideas  they  are  cal- 
culated to  convey  to  those  to  whom  they  are  addressed. 
Mr.  Starkie,  in  his  valuable  Treatise  on  Slander,  states  the 
rule  as  follows:  "Both  judges  and  jurors  shall  understand 
words  in  that  sense  which  the  author  intended  to  convey 
to  the  minds  of  the  hearers,  as  evinced  by  the  whole  cir- 
cumstances of  the  case.  It  is  the  province  of  the  jury, 
where  doubts  arise,  to  decide  whether  the  words  were  used 
maliciously  and  with  a  view  to  defame;  such  being  matter 
of  fact,  to  be  collected  from  all  concomitant  circumstances, 
and  for  the  court  to  determine  whether  such  words,  taken 
in  the  malicious  sense  imputed  to  them,  can  alone,  or 
by  the  aid  of  the  circumstances  stated  upon  the  record, 
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form  the  legal  basis  of  an  action."    Demurest  v.  Having, 
6  Cowen,  76,  and  cases  there  cited. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  ten 
per  cent  damages.    Costs  here. 

L.  Chamberlain,  for  appellant. 

D.  D.  Pratt  and  D.  P.  Baldwin,  for  appellee. 


Mter  v.  Avery. 

Practice. — Objections  to  the  introduction  of  evidence  can  not  be  heard  for 
the  first  time  in  the  Supreme  Court. 

APPEAL  from  the  Ohio  Common  Pleas. 

Ray,  Ch.  J. — Suit  upon  a  lost  note,  and  finding  and 
judgment  for  plaintiff. 

The  defendant  appeals  to  this  court,  upon  his  motion  for 
new  trial  being  overruled  below,  and  assigns  for  error  the 
admission  of  proof  of  the  contents  of  the  note,  without 
sufficient  evidence,  as  he  insists,  of  its  loss.  No  objection 
was  made  to  the  introduction  of  the  evidence,  and  it  can 
not  be  heard  for  the  first  time  in  this  court.  It  is  insisted, 
however,  that  the  evidence  does  not  support  the  finding, 
because  the  proper  foundation  was  not  laid  for  the  intro- 
duction of  that  class  of  evidence.  The  evidence  was  suffi- 
cient, if  admissible,  and  the  objection  comes  too  late. 

Judgment  affirmed,  with  ten  per  cent  damages. 

John  D.  Haynes,  for  appellant. 
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Feisbbb  and  Others  v.  Lindley,  President  of  the  Bank  of 

Pftoli. 

Bills  or  Exc&uros. — Suit  on  a  bill  of  exchange;  answer  in  three  para- 
graphs. 1.  General  denial  2.  That,  after  said  bill  of  exchange  became 
due,  the  defendant  sold  and  delivered  to  plaintiff  two  bills  of  exchange, 
drawn  by  one  WUeoz  on  Puree;  that  said  bills  were  transferred  to  plain- 
tiff without  indorsement,  and  without  recourse  on  said  defendants,  and 
were  accepted  by  plaintiff  in  part  payment  of  said  bill,  and  that,  on  the 
same  day,  the  defendant  paid  to  plaintiff  in  money  the  balance  on  said  bill, 
who  thereupon  delivered  said  bill  to  defendant  to  be  canceled.  8.  Pay- 
ment before  the  commencement  of  the  suit  To  the  second  paragraph  of 
the  answer,  plaintiff  replied :  1.  That  the  bills  drawn  by  Wilcox  on  Pierce, 
though  presented  at  maturity,  were  never  paid,  and  that  said  WUeoz  and 
Pierce,  at  the  maturity  thereof,  were  both  wholly  insolvent.  2.  That  at  the 
time  of  the  delivery  of  said  bills  by  WUeoz  on  Pierce  to  the  plaintiff  the 
defendant  fraudulently  represented  to  the  plaintiff  that  said  Wilcox  and 
Pierce  were  solvent,  and  able  to  pay  the  same,  and  would  pay  them  at  ma- 
turity ;  and  that  said  bills  were  secured  by  mortgage,  etc.;  that,  relying  on 
said  representations,  plaintiff  received  said  bills,  "to  be  applied,  when 
paid/'  to  the  extinguishment  of  the  balance  due  on  the  note  sued  on. 
8.  General  denial.  To  the  third  paragraph  of  the  answer  plaintiff  replied 
by  a  general  denial  Cause  was  submitted  to  the  court,  and  finding  as 
follows:  On  the  issue  raised  by  the  first  paragraph  of  the  answer,  for  plain- 
tiff; on  the  first  paragraph  of  the  reply  to  the  second  paragraph  of  the 
answer,  for  the  defendants,  "  that  the  acceptance  therein  mentioned  was 
taken  as  payment  of  the  bill  of  exchange  in  the  complaint  mentioned ;" 
on  the  second  paragraph  of  the  reply  for  plaintiff;  on  the  third  para- 
graph of  the  reply  for  the  defendants ;  and  as  to  the  issue  joined  on  the 
reply  to  the  third  paragraph  of  the  answer  for  defendants.  And  the 
court  further  found  that  plaintiff  had  sustained  damages  to  the  amount 
of  $2,689,  by  reason  of  the  false  representations  set  forth  in  the  second 
paragraph  of  the  reply,  and  rendered  judgment  for  that  sum  against  the 
defendants. 

Held,  that  the  first  paragraph  of  the  reply  to  the  second  paragraph  of  the 
answer  tenders  an  immaterial  issue,  as  it  neither  denies  the  receipt  of  the 
bills  as  payment,  nor  confesses  and  avoids  it. 

Held,  also,  that  as  the  court  found  on  the  first  paragraph  of  the  reply  to  the 
second  paragraph  of  the  answer,  and  on  the  third  paragraph  of  the  answer, 
that  the  bill  of  exchange  sued  on  had  been  paid,  the  judgment  should  have 
been  for  the  defendants. 

Held,  also,  that  the  second  paragraph  of  the  reply  to  the  second  paragraph 
of  the  answer  amounts  only  to  an  argumentative  denial  of  the  answer,  and 
the  facts  set  up  do  not  constitute  a  departure  in  pleading. 


\ 
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Held,  also,  that  the  finding  of  the  court  on  the  second  paragraph  of  the  reply 
to  the  second  paragraph  of  the  answer,  and  the  judgment  thereon,  was  not 
for  an  unpaid  balance  due  on  the  bill  of  exchange  sued  on,  but  for  damages 
found  and  assessed  by  the  court  by  reason  of  the  false  representations 
aTerred  in  said  paragraph,  and  was  erroneous. 

APPEAL  from  the  Floyd  Circuit  Court. 

Elliott,  J. — This  was  an  action  by  Lindley,  president 
of  the  bank  of  Paoli,  against  Frisbee,  Sabin,  and  Owen. 
The  complaint  contained  four  paragraphs.  To  the  first 
a  demurrer  was  sustained,  and  no  question  is  presented 
on  it  by  the  record.  Issues  were  made  on  the  second 
and  fourth  paragraphs,  which  on  the  trial,  were  found  in 
favor  of  the  defendants.  No  question  is  made  here  upon 
either  of  these  paragraphs.  The  issues  and  trial  on  the 
third  paragraph  raise  the  only  questions  presented  in  this 
court. 

The  third  paragraph  avers  that  the  defendants,  as  part- 
ners by  their  firm  name  of  "E.  Sabin  $  Co.,"  on  the  3d 
.day  of  November y  1859,  drew  a  bill  of  exchange,  addressed 
to  themselves  in  said  firm  name,  in  favor  of  said  Owen, 
payable  one  hundred  and  seventeen  days  after  date,  for 
the  sum  of  $3,614.80,  which  said  Owen,  on  the  same  day, 
indorsed  to  the  plaintiff;  that  the  said  sum  of  money, 
except  the  sum  of  $1,293.38,  remains  unpaid;  that  the 
said  bill,  after  its  maturity,  was  delivered  to  the  defend- 
ants, and  still  remains  in  their  possession  wherefore  the 
plaintiff  can  not  produce  the  same  or  a  copy  thereof. 

The  defendants  answered  in  three  paragraphs:  1.  Gen- 
eral denial.  2.  That  on  the  19th  of  April,  1860,  and  after 
said  bill  of  exchange  became  due,  the  said  defendants  sold 
and  delivered  to  the  said  plaintiff  two  bills  of  exchange, 
drawn  by  one  Wilcox  on  James  Pierce,  and  accepted  by 
him — one  for  the  sum  of  $  1,126,  due  on  the  1st  day  of 
l  June,  1860,  which  they  sold  to  the  plaintiff  for  the  sum 

of  $1,112.49,  and  the  other  for  $1,243,  payable  on  the 
8th  day  of  July,  1860,  and  sold  to  the  plaintff  for  the  sum 
of  $1,218.13;  that  said   bills   were   transferred   to   the 
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plaintiff  without  indorsement,  and  without  recourse  on 
said  defendants,  which  the  said  plaintiff  accepted  and 
received  in  part  payment  of  the  bill  sued  on;  that  on 
the  same  day  the  defendants  paid  to  the  plaintiff,  in 
money,  etc.,  the  balance  due  on  said  bill,  who  thereupon 
delivered  said  bill  to  the  defendants  to  be  canceled.  3. 
Payment  before  the  commencement  of  the  suit. 

To  the  second  paragraph  of  the  answer,  the  plaintiff 
replied:  1.  That  the  bills  drawn  by  Wilcox  on  Pierce, 
though  presented  at  maturity,  were  never  paid,  and  that 
said  Pierce  and  Wilcox  at  the  maturity  thereof  were 
wholly  insolvent.  2.  That  at  the  time  of  the  delivery 
of  said  bills  on  Pierce  and  Wilcox  to  the  plaintiff,  the 
defendants  fraudulently  represented  to  the  plaintiff,  that 
said  Pierce  and  Wilcox  were  solvent  and  able  to  pay  the 
same,  and  would  pay  them  at  maturity,  and  that  the 
sums  of  money  therein  named  were  secured  by  mortgage 
on  the  real  and  personal  property  of  said  Pierce,  which 
would  make  said  bills  entirely  secure;  that,  relying  on 
said  representations,  the  said  plaintiff  received  said  bills 
of  exchange  of  said-  defendants,  "to  be  applied,  when 
paid,  to  the  extinguishment  of  the  balance"  due  on  the 
bill  sued  on ;  that  at  the  maturity  of  said  bills,  the  said 
Pierce  and  Wilcox  were  entirely  and  notoriously  insolvent ; 
and  that  they  were  in  no  respect  secured  by  mortgage 
on  the  property  of  said  Pierce,  and  that  no  part  thereof 
had  been  paid.     3.  General  denial  to  the  whole  answer. 

By  agreement  of  the  parties,  the  issues  were  submitted 
to  the  court  for  trial  without  a  jury.  The  court  found 
separately  on  the  several  issues  on  said  third  paragraph 
of  the  complaint  as  follows:  "On  the  issue  of  general 
denial  to  said  paragraph  of  the  complaint,  the  court 
finds  for  the  plaintiff;  and  as  to  the  issue  joined  on  the 
plaintiff's  reply,  number  one,  to  the  second  paragraph  of  k 

the  answer,  the  court  finds  for  the  defendants  that  the 
acceptances  therein  mentioned  were  taken  as  payment  of 
the  bill  of  exchange  in  the   complaint  mentioned;  and 
Vol.  XXIIL— 33 
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as  to  the  issue  joined  on  the  plaintiff's  second  reply  to  the 
defendants'  second  answer,  the  court  finds  for  the  plain- 
tiff; and  as  to  the  issue  joined  on  the  plaintiff's  third 
reply  to  the  second  paragraph  of  the  defendants'  answer, 
the  court  finds  for  the  defendants;  and  as  to  the  issue 
joined  on  the  plaintiff's  reply  in  denial  of  the  third  an- 
swer of  the  defendants,  the  court  finds  for  the  defend- 
ants; and  the  court  further  finds  that  the  plaintiff  had  sus- 
tained damages  by  reason  of  the  false  representations  set 
forth  in  the  plaintiff's  second  reply  to  the  defendants7 
second  answer  to  said  third  paragraph  of  the  complaint,  in 
the  sum  of  $2,689.95,  being  the  amount  of  the  bills  of 
exchange  taken  in  payment  of  the  original  bill  in  the 
third  paragraph  of  the  complaint  mentioned,  less  the  sum 
of  $100  paid  thereon ;  and  the  said  bills  of  exchange  so 
taken  in  payment,  having  been  tendered  to  said  defend- 
ants by  said  plaintiff  on  the  trial  of  this  cause.  The  court 
further  finds,  that  said  defendants  are  equitably  entitled  to 
the  judgments  rendered  upon  said  bills;  to-wit:  a  judg- 
ment and  decree  in  favor  of  said  bank  of  Padi  rendered 
in  and  by  the  Floyd  Circuit  Court,  and  against  said  Pierce, 
at  the  April  term  thereof,  1860,  in  a  proceeding  wherein 
the  New  Albany  Insurance  Company  was  plaintiff,  and 
Pierce,  and  the  bank,  and  others  were  defendants,  for  the 
sum  of  $2,369 ;  also,  a  judgment  of  said  court  in  favor  of 
the  said  bank,  and  against  Peleg  M.  Wilcox,  at  its  term 
for  October,  1860,  for  the  sum  of  $1,827.98;  and  also, 
another  judgment  rendered  by  the  Court  of  Common 
Pleas  of  Floyd  county,  at  its  July  term,  1860,  against 
said  Wilcox,  and  in  favor  of  said  bank,  for  the  sum  of 
$1,199.91." 

The  court  overruled  a  motion  for  a  new  trial  made  by 
the  defendants,  and  rendered  judgment  for  the  plaintiff  on 
said  finding ;  the  defendants  excepted,  and  appeal  to  this 
court. 

A  bill  of  exceptions  sets  out  all  the  evidence.  There  is 
no  brief  of  the  appellee  on  file.    The  only  questions  dis- 
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ctissed  in  the  appellants'  brief  relate  to  the  findings  of  the 
court,  and  the  overruling  of  the  defendants'  motion  for  a 
new  trial. 

The  second  paragraph  of  the  answer  sets  up  payment  in 
full  of  the  bill  of  exchange,  which  is  the  foundation  of  the 
third  paragraph  of  the  complaint,  part  in  money,  and  the 
residue  in  the  two  bills  of  exchange  drawn  by  Wilcox  on 
Pierce,  which,  it  is  averred,  were  received  by  the  plaintiff 
as  payment.  The  first  paragraph  of  the  reply  tenders  an 
immaterial  issue,  as  it  neither  denies  their  receipt  as  pay- 
ment, nor  confesses  and  avoids  it ;  it  simply  avers  their 
non-payment,  and  the  insolvency  of  Wilcox  and  Pierce  at 
their  maturity.  The  finding  of  the  court  for  the  plaintiff 
on  that  issue,  and  that  the  bills  were  received  ask  a  pay- 
ment, was  proper,  as  thereby  the  issue  tendered  by  that 
paragraph  of  the  reply  did  not  affect  the  merits  of  the 
other  issues.  It  will  be  observed  that  the  third  paragraph 
of  the  answer  is  payment  in  general  terms.  Replication  in 
denial.  It  was  a  good  answer  in  bar,  and  if  true  must 
defeat  the  plaintiff's  right  to  recover  on  the  cause  of  ac- 
tion set  forth  in  the  paragraph  of  the  complaint  to  which 
it  was  pleaded.  On  that  issue  the  court  found  for  the  de- 
fendants. It  is  therefore  insisted  by  the  appellants  that, 
under  that  finding,  without  regard  to  the  issue  on  the 
second  paragraph  of  the  answer,  the  final  judgment  should 
have  been  for  the  defendants,  and  that  the  court  erred  in 
rendering  a  judgment  for  the  plaintiff  on  the  issue  under 
the  second  paragraph  of  the  answer.  It  is  not  claimed  by 
the  appellants  that  there  was  any  proof  of  payment  in 
any  other  mode,  or  by  any  other  means,  than  in  the  man- 
ner set  up  in  the  second  paragraph  of  the  answer.  The 
proof  of  payment  in  the  manner  alleged  in  that  paragraph 
would  be  admissible  under,  and  applicable  to,  the  third 
paragraph;  and  as  the  court  found  under  the  issues  on 
the  first  replication  to  the  second  paragraph  of  the  answer, 
and  on  the  third  paragraph  of  the  answer,  that  the  bill  of 
exchange  sued  on  had  been  paid,  and  the  evidence  clearly 
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justified  the  finding,  it  would  seem  that  the  judgment 
should  have  been  for  the  defendants.  The  court,  how- 
ever, found  for  the  plaintiff  on  the  issue  made  by  the 
second  replication  to  the  second  paragraph  of  the  answer, 
and  that  the  plaintiff  had  sustained  damages  by  reason  of 
the  false  representations  set  forth  in  said  second  replication, 
in  the  sum  of  $2,689.95,  being  the  amount  of  the  bills  of 
exchange  taken  in  payment  of  the  bill  named  in  the 
complaint.  For  the  amount  so  found  the  court  rendered 
judgment  for  the  plaintiff  It  will  be  observed  that  this 
finding  and  judgment  are  not  for  an  unpaid  balance  due 
on  the  bill  of  exchange  sued  on,  but  for  damages  found 
and  assessed  by  the  court  by  reason  of  the  false  repre- 
sentations set  forth  in  the  plaintiff's  replication.  This 
finding  seems  to  be  based  on  the  idea  that  the  facts  set  up 
in  the  replication  constituted  a  departure  in  pleading,  and 
was,  in  effect,  an  abandonment  of  the  cause  of  action  pre- 
sented in  the  complaint,  and  the  setting  forth  of  a  new 
cause  of  action  based  on  the  fraudulent  representations 
stated  in  that  reply ;  and  not  being  objected  to  by  demur- 
rer or  otherwise,  the  plaintiff  was  entitled  to  recover 
thereon. 

We  do  not  find  it  necessary  to  examine  or  determine 
what  would  be  the  effect  of  a  departure  in  pleadings 
under  such  circumstances,  as  we  do  not  think  there  was 
a  departure. 

The  answer  sets  up  a  payment,  made  in  part  by  the  de- 
livery to  the  plaintiff  of  two  bills  of  exchange,  drawn  by 
Wilcox  on  Pierce.  Now,  assuming  that  the  replication,  in 
effect,  admits  the  receipt  of  the  bills  as  a  payment,  but 
then  attempts  to  avoid  it  by  alleging  the  fraudulent  repre- 
sentations by  which  the  plaintiff  was  induced  to  receive 
them  in  payment,  would  such  an  avoidance  constitute  a 
departure  ?  We  think  not.  We  do  not  here  discuss  the 
question  whether  sufficient  facts  are  averred  in  the  repli- 
cation to  vitiate  the  contract  or  avoid  the  payment ;  but 
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that,  if  they  are  sufficient  for  that  purpose,  it  is  not  a 
departure. 

The  receipt  of  the  bills  on  Pierce  by  the  plaintiff  did 
not  of  itself  constitute  a  payment  on  the  bill  sued  on ; 
but  to  have  that  effect,  they  must  have  been  accepted  as 
such  payment.  The  replication  under  consideration  ad- 
mits the  receipt  of  the  bills,  but  does  not  admit  that  they 
were  received  as  a  payment;  but,  on  the  contrary,  avers 
that  that  they  were  received  of  the  defendants  to  be  ap- 
plied, tvhen  paid,  to  the  extinguishment  of  the  bill  sued 
on.  If  they  were  only  received  for  the  purpose  alleged  in 
the  replication,  then  the  subsequent  averments  of  the 
fraudulent  representations  of  the  defendants  would  be  im- 
material. It  contains  no  averment  that  the  defendants 
knew  the  representations  to  be  false.  "We  think  the  rep- 
lication only  amounts  to  an  argumentative  denial  of  the 
answer,  and  that  the  departure,  if  any,  is  in  the  finding 
of  the  court. 

We  have  looked  over  the  evidence,  and  do  not  think  it 
sufficient  to  justify  a  finding  against  the  defendants,  even 
under  a  proper  issue,  on  the  alleged  ground  of  fraud.  But, 
under  the  state  of  the  issues  in  the  case,  we  do  not  deem  it 
necessary  to  examine  that  question  further  here.  For  the 
reasons  given,  the  judgment  of  the  Circuit  Court  must  be 
reversed. 

Judgment  reversed,  with  costs,  and  the  findings  of  the 
court  below  set  aside ;  cause  remanded,  with  leave  to  the 
plaintiff  to  amend  the  replications.  The  reversal  is  only 
to  effect  the  findings  and  judgment  on  the  issues  on  the 
third  paragraph  of  the  complaint. 

Thomas  L.  Smith,  and  M.  C.  Kerr,  for  appellants. 
James  Collins,  for  appellee. 
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Whbatlby  v.  Hanna. 

Practice. — An  appeal  from  an  order  of  a  board  of  commissioners  to  the 
Circuit  Court  is  properly  dismissed  when  no  papers  are  on  file. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Frazer,  J. — This  was  an  appeal  to  the  Circuit  Court, 
from  an  order  of  the  board  of  commissioners  dismissing 
a  petition  to  vacate  a'road.  The  Circuit  Court,  on  motion, 
dismissed  the  cause  because  there  were  no  papers  on  file. 
This  ruling  presents  the  only  question  before  us.  Nothing 
was  before  the  Circuit  Court  but  a  transcript  of  the  record 
of  the  commissioner's  court.    The  Circuit  Court  did  right. 

Judgment  affirmed,  with  costs. 
Earl  S.  Stone,  for  appellant. 


Thornberry  and  Another  v.  Prbsoott. 

Contract — Condition. — A  sued  B  upon  a  note  for  $100,  payable  "on  con- 
dition that  B  shall  be  accepted  as  a  substitute  for  A,  who  has  been  drafted 
to  serve  in  the  United  States  army  for  nine  months,  subjecting  himself  to 
all  the  duties  and  obligations  required  of  A."  The  defendant  answered 
that  plaintiff  was  not  accepted  as  a  substitute  as  set  forth  and  required  by 
the  conditions  of  said  note,  nor  did  he  offer  himself  as  such  substitute,  but 
refused  to  do  bo,  and  fraudulently  procured  one  C  to  be  presented  and 
accepted  as  a  substitute  for  B,  and  that  C  immediately  thereafter  deserted 
from  said  service,  without  Berring  one-tenth  part  of  said  term  of  nine 
months,  etc.,  and  that  B  fraudulently  aided  and  advised  said  C  to  deserL 

Held,  that  the  contract  Bued  on  in  this  case  is  one  of  substitution  merely, 
and  the  condition  was  complied  with  by  the  act  of  being  mustered  into  the 
service 

APPEAL  from  the  Morgan  Circuit  Court. 

Gregory,  J. — Prescott  sued  Thornberry  and  Watson  on  the 
following  note: 

"  On  and  before  the  25ih  day  of  December,  1863,  we,  or 
either  of  us,  promise  to  pay  to  David  Prescott  the  sum  of 
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$200,  without  relief  from  valuation  or  appraisement  laws. 
October  14, 1862. 

"  The  above  note  is  to  be  paid  only  on  condition  that  said 
David  Preseott  shall  be  accepted  as  a  substitnte  for  Franklin 
Thornberry^  undersigned,  who  has  been  drafted  to  serve  in 
the  United  States  army  for  nine  months,  subjecting  himself 
to  all  the  duties  and  obligations  required  of  said  Franklin 
Thornberry. 

(Signed,)  "B.  P.  Thobnbebry. 

C.  A.  Watson." 

The  plaintiff  averred  in  his  complaint  performance  of 
the  condition. 

The  appellants  answered:  1.  General  denial.  2.  That 
plaintiff  was  not  accepted  as  a  substitute  for  defendant, 
Thornberry  y  who  had  been  drafted  to  serve  nine  months  in 
the  United  States  army,  as  set  forth  and  required  by  the 
conditions  of  the  said  note,  nor  did  he  offer  himself  as 
such  substitute,  but  refused  so  to  do ;  but  that  plaintiff, 
after  so  refusing,  fraudulently  procured  one  Young  to  be 
presented  and  accepted  as  a  substitute  for  defendant, 
Thornberryj  and  that  Young  immediately  thereafter  de- 
serted from  said  service  without  serving  one-tenth  part 
of  said  term  of  nine  months,  and  refusing  to  subject  him- 
self to  all  or  any  part  of  the  duties  and  obligations  re- 
quired of  defendant,  Thornberry;  and  that  plaintiff  fraudu- 
lently aided  and  advised  said  Young  so  to  desert. 

The  plaintiff  demurred  to  the  second  paragraph  of 
the  answer;  the  demurrer  was  overruled,  and  he  ex- 
cepted. 

He  then  replied:  1.  General  denial.  2.  That,  subse- 
quent to  the  execution  of  said  note,  plaintiff  informed 
said  Thornberry  that,  in  pursuance  of  the  contract,  he  had 
procured  one  Young  as  his  substitute;  that  he  had  been 
duly  examined  and  mustered  into  the  military  service  of 
the  United  States  for  nine  months,  and  had  been  accepted 
as  his  (Thornberry' s)  substitute,  whereby  he  was  released 
and  discharged  from  said  draft;  that  Thornberry  then  and 
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there,  and  at  divers  other  times,  expressed  himself  per- 
fectly satisfied  with  the  substitution  of  Young  for  plaintiff 
as  his  substitute,  as  his  only  object  in  procuring  a  substi- 
tute was  to  release  him  from  said  military  service,  and 
then  and  there,  and  at  divers  other  times,  promised  to  pay 
said  plaintiff  the  amount  of  said  note,  and  further  denies 
the  allegation  that  plaintiff  procured  said  Young  to  desert 
the  army. 

The  appellants  moved  to  strike  out  the  second  paragraph 
of  the  reply,  on  the  alleged  ground  of  a  departnre.  The 
motion  was  overruled,  and  they  excepted. 

Trial  by  the  court;  finding  for  the  plaintiff  for  the 
amount  secured  by  the  note.  Motion  for  a  new  trial  over- 
ruled, and  a  bill  of  exceptions  taken  and  filed,  setting  out 
the  evidence. 

The  testimony  strongly  sustains  the  second  paragraph 
of  the  reply. 

In  our  opinion  the  contract  in  this  case  was  one  for  sub- 
stitution merely ;  the  latter  clause  of  the  condition,  "  sub- 
jecting himself  to  all  the  duties  and  obligations  required  of 
said  Franklin  Thornberry"  is  not  an  agreement  to  serve  the 
government  for  nine  months.  As  soon  as  the  substitute  was 
mustered  into  the  service  of  the  United  States,  he  subjected 
himself  to  all  the  duties  and  obligations  required  of  the 
drafted  man  for  whom  he  was  substituted.  The  conditioa 
was  complied  with  by  the  act  of  being  mustered  into  the 
service.  There  was  nothing  in  the  nature  of  the  thing 
to  be  done  which  forbade  the  performance  in  the  mode 
adopted  by  the  public. 

There  is  no  error  in  the  pleadings  of  which  the  appellants 
can  complain.  The  statute  expressly  provides,  that  "the 
court  must,  in  every  stage  of  the  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party,  and  no 
judgment  can  be  reversed  or  affected  by  reason  of  such 
error  or  defect."    2  G.  &  H.  122,  sec.  101. 

The  plaintiff  averred  performance  of  the  condition ;  the 
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defendants  by  the  general  denial  put  this  matter  in  issue, 
and  if  the  appellants  are  right,  that  the  second  paragraph 
of  the  reply  is  a  departure,  it  was  only  a  reply  to  the 
second  paragraph  of  the  answer,  which  was  itself  but  an 
argumentative  denial  of  the  matters  averred  in  the  com- 
plaint. The  defendants,  under  their  theory  of  the  case, 
should  have  objected  Mo  the  testimony  when  offered,  on  the 
ground  that  it  was  not  within  the  issues. 

In  looking  through  the  whole  case,  we  are  of  opinion 
that  substantial  justice  was  done  between  the  parties,  and 
for  that  reason,  if  for  no  other,  the  judgment  below  ought 
to  be  affirmed. 

Judgment  affirmed,  with  one  per  cent,  damages  and 
costs. 

W.  B.  Harrison  and  W.  S.  Shirley,  for  appellants. 
Glessner  $  Phelps,  for  appellee. 


Donohite  v.  Dyer. 

Trespass — Complaiitt. — The  complaint  avers  that  "  the  defendant,  with  force 
and  arms,  entered  the  plaintiff's  dwelling-house,  and  then  and  there,  with 
force  and  arms,  assaulted,  debauched,  and  carnally  knew  Mary  Jane  Dyer, 
then  and  there  being  the  daughter  and  servant  of  said  plaintiff,  and  her 
(the  said  Mary  Jane)  forcibly  ravished,  etc.,  against  her  consent,"  etc. 

Held,  that  the  gist  of  the  action  under  the  complaint  is  the  trespass  in  un- 
lawfully and  forcibly  entering  the  plaintiff's  dwelling-house,  and  the  alle- 
gations that  defendant  debauched  and  carnally  knew  plaintiff's  daughter, 
are  merely  consequential,  and  in  aggravation  of  damages.  In  such  cases 
it  is  not  necessary  to  allege  or  prove  the  loss  of  servioe. 

Verdict — Interrogatory. — The  third  interrogatory  to  the  jury  was  as  fol- 
lows: Were  any  seductive  acts  or  promises  used  by  defendant  in  order  to 
induce  the  plaintiff's  daughter  to  consent  to  a  criminal  connection  with 
him,  and  if  any,  what  were  they?  To  which  the  jury  returned  this 
answer:  "By  getting  the  family  out  of  the  way,  and  getting  his  hands 
upon  her  person,  and  by  so  doing  overcome  her."  It  is  objected  that  the 
evidence  does  not  support  the  finding. 
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Held,  that  the  judgment  oould  not  be  reversed  for  that  reason,  because  the 
complaint  does  not  charge  seduction,  and  the  interrogatory  and  answer 
were  irrelevant  and  immaterial. 


APPEAL  from  the  Putnam  Common  Pleas. 

Elliott,  J. — Dyer,  the  appellee,  sued  Donohue^  the  appel- 
lant, in  trespass.  A  demurrer  to  the  complaint  was  over- 
ruled. Answer  in  denial.  Trial  by  jury;  finding  and 
judgment  for  the  plaintiff.  Motion  for  a  new  trial  over- 
ruled, and  excepted  to.  The  evidence  is  in  the  record  by 
bill  of  exceptions.    The  defendant  appeals. 

Several  errors  are  assigned.  The  cause  was  submitted 
before  the  recent  revision  of  the  rules  of  this  court.  The 
appellant's  brief  is  short  and  meager,  and  presents  but  two 
points  for  our  consideration,  and  we  will  only  notice  the 
points  so  presented. 

It  is  claimed  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint.  The  complaint  avers  that  "  the 
defendant,  with  force  and  arms,  entered  the  plaintiff's 
dwelling-house,  and  then  and  there,  with  force  and  arms, 
assaulted,  debauched,  and  carnally  knew  one  Mary  Jane 
Dyer,  then  and  there  being  the  daughter  and  servant  of 
the  said  plaintiff,  and  her  (the  said  Mary  Jane  Dyer)  did 
forcibly  ravish  and  deflower  against  her  consent,  to  the 
damage  of  the  plaintiff,"  etc. 

It  is  urged  that  the  complaint  is  not  sufficient  to  main- 
tain the  action,  as  there  is  no  allegation  of  the  loss  of 
service,  or  any  special  damage  to  the  plaintiff,  shown. 

The  gist  of  the  action  under  the  complaint  is  the  tres- 
pass in  unlawfully  and  forcibly  entering  the  plaintiff's 
dwelling-house ;  the  allegations  that  he  debauched,  car- 
nally knew,  and  ravished  the  plaintiff's  daughter,  are 
merely  consequential,  and  in  aggravation  of  damages.  In 
such  cases  it  is  not  necessary  to  allege  or  prove  the  loss 
of  service.  2  Selwin's  K  292 ;  2  Chitty  on  PL  856,  note  i ; 
2  SauncL  PI.  783.  The  complaint  is  sufficient,  and  the  de- 
murrer was  therefore  correctly  overruled. 
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The  jury  returned  a  general  verdict  for  the  plaintiff,  and 
also  found  specially  in  answer  to  certain  interrogatories. 
The  third  interrogatory  is  as  follows :  "  Were  any  seduc- 
tive arts  or  promises  used  by  defendant  in  order  to  induce 
the  plaintiff's  daughter  to  consent  to  a  criminal  connection 
with  him,  and  if  any,  what  were  they?"  To  which  the 
jury  returned  this  answer :  "  By  getting  the  family  out  of 
the  way,  and  getting  his  hands  upon  her  person,  and  by  so 
doing  overcome  her."  It  is  insisted  that  the  evidence  did 
not  justify  this  finding.  We  have  examined  the  evidence, 
and  think  otherwise.  But  if  it  did  not,  we  could  not 
reverse  the  judgment  for  that  cause.  The  complaint  does 
not  charge  seduction,  and  the  interrogatory  and  answer 
were,  therefore,  irrelevant  and  immaterial. 

The  judgment  is  affirmed,  with  costs. 

D.  jR.  Eckles  and  S.  C.  Wilson,  for  appellant. 

Delana  IS.  Williamson  and  Addison  Daggy,  for  appellee. 


Neal  and  Another  v.  Wood  and  Another. 

Bill  of  Exchasgk — Waiter. — A  bill  of  exchange  contained  the  following 

waiver :  "  Notice,  demand,  protest,  and  due  diligence  waived  on  account 

of  the  war  and  insurrection." 
Held,  that  the  waiver  is  absolute,  and  the  fact  that  the  reasons,  on  account 

of  which  the  waiver  is  given,  are  stated,*  is  immaterial. 
Held,  also,  that  the  liability  of  the  indorsers  was  fixed  by  the  dishonor  of 

the  bill,  and  after  waiver  of  notice  they  can  not  complain  of  delay. 
Held,  also,  that  no  consideration  is  required  for  a  waiver  of  notice. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Ray,  Ch.  J. — Action  by  the  appellees  against  the  appel- 
lants as  indorsers  of  certain  bills  of  exchange.  The  com- 
plaint avers  that,  at  the  time  of  the  transfer  to  appellees, 
the  following  waiver  was  entered  on  each  bill : 
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"Notice,  demand,  protest,  and  due  diligence  waived  on 
account  of  the  war  and  insurrection. 

"  J.  S.  &  B,  E.  Neal." 

The  complaint  set  out  the  bills  of  exchange  by  copy, 
alleged  acceptance  by  the  drawees,  the  waiver  and  non- 
payment. Demurrers  were  filed  and  overruled  to  each 
paragraph  of  the  complaint.  It  is  insisted  that  the  waiver 
is  conditional  in  its  terms,  and  that  the  complaint  should 
aver  the  existence,  at  the  time  of  the  maturity  of  the  bills, 
of  the  cause  assigned  for  the  waiver. 

This,  in  our  opinion,  is  not  correct.  The  waiver  is  ab- 
solute, and  the  fact  that  the  reasons,  "on  account  of" 
which  the  waiver  was  given,  are  stated,  is  immaterial. 
The  demurrer  was  properly  overruled.  The  appellants 
answered  in  four  paragraphs;  upon  two  of  these,  issues 
were  formed.  To  the  other  paragraphs  demurrers  were 
sustained,  and  exceptions  taken,  and  the  rulings  assigned 
here  as  error. 

The  third  paragraph  avers  that  the  bills  were  trans- 
ferred to  the  appellees  as  collateral  security,  and  that 
since  April,  1862,  the  drawer  of  said  bills  has  resided 
within  the  federal  lines,  and  that  no  effort  has  been  made 
to  collect  the  same  from  the  drawer  or  acceptor ;  and  that 
the  appellants  were  not  notified  of  the  non-payment  of 
the  bills,  nor  were  the  same  tendered  back  by  appellees 
before  suit.  There  is  nothing  in  the  plea  to  constitute  a 
defense  to  the  action.  The  liability  of  the  indorsers  was 
fixed  by  the  dishonor  of  the  bills,  and  after  a  waiver  of 
the  notice,  they  can  not  complain  of  delay.  If  they  de- 
sired to  prosecute  their  action  against  the  drawer  and 
acceptor  of  the  bills,  they  could  by  payment  of  them, 
or  of  the  original  debt  for  which  they  were  assigned  as 
security,  have  acquired  that  right;  and  their  failure  to 
discharge  the  duty  resting  upon  them,  to  pay  the  bills 
upon  their  dishonor,  can  not  avail  them  as  a  defense. 

The  fourth  paragraph  avers  the  transfer  of  the  bills  as 
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collateral  security,  and  that  after  such  transfer  the  waiver 
was  indorsed  thereon  without  any  consideration.  The  de- 
murrer was  properly  sustained  to  this  paragraph.  No 
consideration  is  required  for  a  waiver  of  notice,  and  after 
the  appellants  had  acted  upon  such  waiver,  no  such  de- 
fense could  exist. 

The  judgment  below  is  affirmed,  with  three  per  cent, 
damages. 

C.  E.  Walker  and  It.  J.  Bright,  for  appellants. 
David  McDonald  and  A.  G.  Porter,  for  appellees. 


The  City  of  Evansvllb  v.  Page. 

Subvsts — Monuments. — It  is  a  rule,  subject  to  few  exceptions,  that  the 
monuments  of  a  survey  control  the  distances.    Page  527. 

Streets — Usee. — Where  a  street  has  been  dedicated  to  public  use  by  re- 
cording the  plat,  if  there  is  uncertainty  as  to  its  boundaries,  in  the  first 
instance,  the  subsequent  user  by  the  public  for  a  long  period  of  years 
would  of  itself  mature  into  a  right.    Page  627. 

Cities — Annexation. — Where  several  pieces  of  platted  territory  do  not  all 
adjoin  a  city,  but  adjoin  one  another,  and  one  of  them  adjoins  a  city, 
tfeey  may  all  be  annexed  at  the  same  time,  under  sec.  50, 1  G.  &  H.  680. 
Page  628. 

&TIE8 — Lots. — Subdivisions  marked  on  the  plat  with  the  view  to  impress 
upon  them  the  character  of  urban  as  contradistinguished  from  rural  use, 
are  to  be  regarded  as  "lots"  in  the  meaning  of  the  statute.     Page  528. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Frazer,  J. — This  was  an  action  to  enjoin  the  sale  of  cer- 
tain lots  for  taxes  assessed  by  the  city  of  Evansville,  and 
the  question  presented  by  the  record  is,  whether  the  lots 
are  within  the  corporate  limits  of  the  city.  The  question 
arose  below  upon  demurrers  to  two  paragraphs  of  the 
answer,  each  of  which  avers  a  state  of  facts  deemed  by 
the  pleader,  and  urged  to  be,  sufficient  to  show  that  the 
lots  were  within  the  city.    The  court  below  sustained  the 
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demurrer.  The  solution  of  the  question  in  each  case 
depends  upon  the  validity  of  certain  proceedings  of  the 
town  of  Lamasco,  designed  to  annex  Greeksville  to  it; 
and  those  proceedings  were  valid  if  Greeksville  adjoined 
Lamasco.  Lamasco  was  afterward  lawfully  annexed  to 
Evansville. 

The  first  paragraph  of  the  answer  avers  that  Greeksville, 
on  its  western  side,  abutted  upon  the  west  line  of  the 
south-east  quarter  of  section  19;  that,  in  laying  off  and 
platting  Lamasco,  it  was  intended  to  cover  the  whole  of 
the  south-west  quarter  section  19,  and  that,  when  located 
on  the  ground,  it  was  made  to  do  so,  and  the  east  line 
thereof  was  actually  staked  off,  on  the  ground  as  being  on 
the  line  dividing  the  two  quarter  sections;  but  the  para- 
graph admits  that,  by  an  exact  measurement  of  Lamasco, 
beginning  at  the  starting  point  fixed  by  the  plat  thereof, 
there  would  be  a  strip  of  land  about  twelve  feet  wide 
between  Lamasco  and  Greeksville.  In  other  words,  we 
understand  by  the  paragraph  that  when  Lamasco  was  sur- 
veyed and  laid  off  into  streets  and  lots  to  be  platted,  its 
eastern  boundary  was  marked  by  stakes  actually  placed 
upon  the  same  line  which  forms  the  western  boundary  of 
Greeksville;  but  that,  from  the  starting  point  fixed  by  the 
recorded  plat,  and  making  each  street,  alley,  and  block  of 
the  dimensions  mentioned  on  the  plat,  it  appears  by 
measurement  that  Lamasco  does  not  reach  to  the  line, 
actually  staked  on  the  ground  as  its  eastern  boundary. 
The  paragraph  alleges  that  a  street,  described  on  the  plat 
as  being  forty  feet  wide,  was  located  on  the  eastern  side  of 
Lamasco,  and  that  the  proprietors  staked  off  the  eastern 
line  of  that  street,  on  the  ground  as  being  on  the  line 
dividing  the  two  quarter  sections,  and  that  a  street  has 
ever  since  actually  existed  there,  and  been  worked  and 
improved  by  the  corporate  authorities;  and  that,  when 
Greeksville  was  laid  out  and  platted,  thirty  feet  on  the  east 
side  of  the  line  were  added  to  the  width  of  the  street,  and 
so  platted,  and  ever  sinco  used. 
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The  question  seems  to  us  a  very  plain  one.  It  is  a  rule, 
subject  to  few  exceptions,  that  the  monuments  of  a  survey 
control  the  distances.  The  street  was  dedicated  to  public 
use  by  recording  the  plat;  and  if  there  be  uncertainty  as 
to  the  boundaries  of  the  street  in  the  first  instance,  the 
subsequent  user  by  the  public  for  a  period  of  years,  as 
alleged  in  the  paragraph,  would  of  itself  have  matured 
into  a  right.  The  presumption  of  dedication  must  arise, 
under  such  circumstances,  and  make  the  rights  of  the 
public  as  complete  as  if  the  original  plat  had  called  for  a 
street  fifty-two  feet  wide. 

If  controversy  had  arisen  between  the  proprietors  and 
the  public  as  to  the  eastern  boundary  of  the  street,  in  the 
first  instance,  there  can  be  no  question,  however,  that  the 
monuments  fixed  on  the  ground  to  mark  its  boundary,  and 
with  reference  to  which  neighboring  lot-owners  made  their 
purchases  and  improvements,  would  have  controlled,  how- 
ever much  measurements  might  have  indicated  it  to  be 
elsewhere.  The  question  would  have  been,  and  is,  "Where 
was  the  street  actually  located  ? 

But  the  whole  street,  including  the  strip  of  twelve  feet, 
having  been  used  as  such  by  the  public  for  a  long  period, 
must  on  that  ground  be  regarded  as  a  street,  partly  in 
Lamasco  and  partly  in  GreeksviUe,  and  the  two  towns  must 
be  held  to  "adjoin."  It  was  therefore  within  the  power 
of  Lamasco  to  annex  Ghreeksville,  under  the  50th  section  of 
the  act  for  the  incorporation  of  towns,  etc.    1  G.  &  H.  680. 

The  second  paragraph  of  the  answer  shows  that  on,  etc., 
Lamasco  included  a  portion  of  StockweWs  enlargement; 
that  the  balance  of  StockweWs  enlargement  adjoined;  that 
Sharps*  enlargement  adjoined  StockweWs  at  a  point 
where  the  latter  was  laid  out  in  blocks  which  were  not 
subdivided  into  lots,  and  that  Sharpens  adjoined  Greeksville; 
that,  on  the  4th  of  February,  1854,  the  authorities  of  La- 
masco, by  resolution,  etc.,  annexed  to  Lamasco  all  the 
enlargements  named,  and  Greeksville  and  Lamasco  were 
afterward  annexed  to  EvansvilU,  etc. 
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These  several  pieces  of  platted  territory  did  not  all  adjoin 
Lamasco,  but  they  all  adjoined  one  another,  and  one  of 
them  adjoined  Lamasco.  If  all  this  territory  had  been  laid 
off  into  lots,  etc.,  we  have  no  doubt  the  whole  could  have 
been  annexed  by  one  resolution.  The  statute  must  receive 
a  reasonable  construction.  To  confine  the  power  given  to 
cases  where  all  the  lots  adjoined,  would  be  absurd.  It 
would  compel  the  annexing  town  to  act' upon  only  one  tier 
of  lots  at  a  time,  and  a  street  being  reached,  they  could  go 
no  further.  The  object  of  the  legislature  clearly  was  to 
enable  contiguous  territory  laid  off  into  lots  to  be  annexed, 
and  a  fair  construction  of  the  act  requires  that  effect  to  be 
given  to  it.  But  as  the  territory  annexed,  though  laid  out, 
platted,  and  recorded,  was  at  one  point  connected  together 
by  platted  blocks  not  subdivided  into  the  smaller  parcels 
commonly  called  lots,  it  is  claimed  that  the  power  of  an- 
nexation could  not  go  beyond  that  point,  and  that  hence 
Greeksville  is  out.  This  is  but  a  play  with  words,  in  disre- 
gard of  the  purpose  and  spirit  of  the  statute.  Looking  at 
the  various  plats  which  are  made  part  of  this  paragraph  of 
the  answer,  any  one  ignorant  of  the  arbitrary,  but  some- 
what common,  application  of  the  words  "lots"  and 
"  blocks,"  as  used  in  such  cases,  would  simply  suppose  that 
some  of  the  lots  were  larger  than  others.  We  think  that 
the  word  "lots,"  as  used  in  the  statute, .must  receive  a 
signification  less  restricted,  in  order  to  effectuate  the  inten- 
tion of  the  legislature ;  and  that  subdivisions  marked  on 
the  plat  with  an  evident  view  to  impress  upon  them  the 
character  of  urban  as  contradistinguished  from  rural  use, 
are  to  be  regarded  as  "  lots  "  in  the  sense  of  the  statute. 

Judgment  reversed,  with  costs;  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrers. 

Asa  Iglehart,  for  appellant. 

James  E.  Blythe,  for  appellee.        V 
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Bond  ov  Indemnity. — Suit  upon  a  bond  in  the  penal  sum  of  $8,000,  with 
the  following  condition  :  "  Whereas  A  and  B  have  this  day  dissolved 
partnership,  and  A  has  purchased  all  the  interest  of  B  in  the  said  busi- 
ness, and  is  to  collect  all  the  outstanding  claims  in  favor  of  said  firm, 
and  pay  all  debts  of  every  kind  against  said  firm;  now,  therefore,  if  A, 
or  his  representatives,  shall  pay  all  of  said  demands  against  the  said  firm 
of  A  and  B)  and  save  said  B  and  his  sureties  and  indorsers  on  account  of 
Baid  firm  harmless,  then  this  obligation  is  to  be  void,  else  to  remain  in 
full  force."     Held: 

1.  Tim  or  Payment. — Where  no  time  of  payment  is  provided  for,  the  law 
requires  payment  to  be  made  immediately,  or  as  soon  as  the  debts  become 
due.    Page  530. 

2.  Measure  or  Damages. — When  the  instrument  deviates  the  least  from  a 
simple  contract  to  indemnify  against  damage,  even  where  indemnity  is  the 
sole  object  of  the  contract,  and  where,  in  consequence  of  the  primary 
liability  of  other  persons,  actual  loss  may  be  sustained,  the  measure  of 
damages  is  actual  compensation  for  probable  loss.    Page  580. 

8.  Same — B  could  have  recovered  against  A  the  entire  unpaid  partnership 
debts  existing  at  the  date  of  the  execution  of  the  bond.    Page  530. 

4.  Parties— The  creditors  of  the  firm  are  entitled  to  the  benefit  of  the  cove- 
nant between  A  and  B.    Page  531. 

APPEAL  from  the  Floyd  Circuit  Court. 

Gregory,  J. — Devol  and  Fordyce  brought  an  action  in 
the  court  below  against  Mcintosh,  Beharrell,  Morris,  and 
Rodgers,  alleging  in  their  complaint  that  Mcintosh  and 
Beharrell  were  partners ;  that  they  agreed  to  dissolve  their 
copartnership;  that  Beharrell  assigned  his  interest  in  the 
assets  of  the  firm  to  Mcintosh,  in  consideration  of  which 
the  appellees  made  their  bond  in  the  penal  sum  of  $8,000, 
with  the  following  condition: 

"  The  condition  of  this  obligation  is,  that  whfereas  said 
Mcintosh  and  Beharrell,  having  dissolved  copartnership  in 
business,  and  said  Mcintosh  has  purchased  all  the  interest 
of  said  Beharrell  in  said  business,  and  is  to  collect  all  out- 
standing  claims  in  favor  of  said  firm,  and  pay  all  debts  of 
every  kind  against  said  firm ;  now,  therefore,  if  said  John 
Mcintosh,  or  his  representatives,  shall  pay  all  of  said 
demands  against  the  said  firm  of  Mcintosh  ft  Beharrell, 
Vol.  XXIIL— 34 


580  SUPREME  COURT  OF  INDIANA. 

Deyol  and  Another  v.  Mcintosh  Others. 

and  save  said  BeharreU  and  his  sureties  and  indorsers  on 
account  of  said  firm  harmless,  then  this  obligation  ia  to  bo 
void,  else  remain  in  full  force  and  virtue  in  law." 

It  is  further  averred  that  the  appellants  obtained  judg- 
ment, in  the  Floyd  Circuit  Court,  against  Mcintosh  and 
BeharreU  for  $963.75,  on  a  debt  due  from  the  firm  at  the 
time  of  execution  of  said  bond;  that  an  execution  thereon 
had  been  issued,  and  returned  "  no  property  found." 

A  demurrer  was  sustained  to  this  complaint,  which  pre- 
sents tho  only  question  in  the  case  at  bar. 

It  is  attempted  to  sustain  the  ruling  of  the  court  below, 
on  the  authority  of  the  cases  of  Schooley  v.  Stoops,  4  Ind. 
130,  and  Tate  v.  Booe,  9  Ind.  13.  These  cases  have  been 
overruled  by  this  court  in  the  case  of  Britton  v.  Johnson 
and  Another,  at  this  term. 

By  the  condition  of  the  bond  in  the  present  case,  Mc- 
intosh was  bound  to  pay  all  the  debts  of  the  firm  of 
Mcintosh  ft  Beharrel;  but  no  particular  time  of  payment 
was  specified.  No  certain  time  being  provided  for,  the 
law  required  payment  to  be  made  immediately,  or  at  least 
as  soon  as  the  debts  were  due.  Wright  v.  Whiting,  40 
Barb.  S.  C.  Rep.  235;  Churchill  v.  Hunt,  3  Denio,  324, 
and  the  authorities  cited. 

The  rule  laid  down  in  the  case  of  Gilbert  v.  Wiman  and 
Others,  1  Comst.  550,  seems  to  be  the  true  one.  Pratt,  J., 
in  his  opinion  in  that  case,  when  decided  in  the  Supreme 
Court,  said :  u  When  the  instrument  deviates  the  least  from 
a  simple  contract  to  indemnify  against  damage,  even 
where  the  indemnity  is  the  sole  object  of  the  contract, 
and  where,  in  consequence  of  the  primary  liability  of 
other  persons,  actual  loss  may  be  sustained,  the  decisions 
of  our  courts,  although  by  no  means  uniform,  have  grad- 
ually inclined  toward  fixing  the  rule  to  be  one  of  actual 
compensation  for  probable  loss;  so  that,  in  contracts  of 
that  character,  it  may  now  be  considered  a  general  rule, 
both  in  this  country  and  in  England." 

Beharrel  could  have  recovered  on  this  bond  against  the 
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appellees  the  entire  unpaid  partnership  debts  existing  at 
the  time  of  the  execution  thereof.  Wright  v.  Whiting, 
supra;  Wilson  v.  Stilwell,  9  Ohio  State  Rep.  467;  Loose- 
more  v.  Radford,  9  Meeson  &  Welsby,  657;  Weddk  v. 
Stone,  12  Ind.  625.  It  remains  to  inquire  whether  the 
creditors  of  the  firm  could  avail  themselves  of  the  benefit 
of  the  covenant  in  this  bond.  This  is  a  proceeding  in  the 
nature  of  a  suit  in  equity,  in  which  all  the  parties  in  in- 
terest are  before  the  court.  It  is  true  that  Devol  and  For- 
dyce  (the  creditors)  are  the  plamtiffe,  and  Beharrell  is  a 
defendant;  but  we  do  not  see  how  this  can  change  the 
substantial  rights  of  the  parties.  If  Beharrell  had  brought 
this  suit,  Devol  and  Fordyce  would  have  been  proper,  if 
not  necessary  parties,  (Britton  v.  Johnson  and  Another, 
supra,)  and  it  would  have  been  the  duty  of  the  court 
below  to  have  ordered  the  payment  to  them  of  the  money 
recovered.  Wilson  v.  StilweU,  supra.  Devol  and  Fordyce 
were  the  parties  ultimately  entitled  to  the  money,  and 
in  equity  they  have  the  right  to  assert  their  claim.  Wil- 
son v.  StilweU,  14  Ohio  St.  Rep.  464.  This  is  the  rule 
as  to  securities  given  by  a  debtor  to  his  surety,  (Curtis  v. 
Taylor,  9  Paige,  482,  and  the  authorities  cited,)  and  this, 
even  though  the  creditor  did  not  originally  contract  upon 
the  faith  of  the  security,  or  know  of  its  existence.  It  is 
true  that  Beharrell  was  not  a  surety,  he  was  a  co-debtor ; 
but  it  must  be  remembered  that  the  creditor  had  a  right 
in  extending  credit  to  the  firm,  to  look  to  the  business 
habits  of  each  member  thereof,  and  reasonably  to  expect 
that  each  of  the  partners  would  devote  his  skill  and 
energy  to  secure  success  in  the  joint  adventure,  upon  the 
success  of  which  the  creditor,  to  some  extent  at  least,  was 
dependent  for  the  ultimate  payment  of  his  debt.  One 
member  withdraws,  but  he  takes  the  precaution  to  take 
from  his  copartner,  who  assumes  the  entire  control  of 
the  business  of  the  firm,  the  security  in  question,  in  which 
there  is  not  only  a  covenant  of  indemnity,  but  an  agree- 
ment to  pay  the  debts  of  the  firm ;  in  such  a  case,  wc 
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think  equity  and  good  conscience  alike  concur  in  giving 
to  the  creditor  the  benefit  of  the  agreement.  Indeed,  it 
is  not  clear  that,  as  between  Mcintosh  and  Beharrell,  the 
latter  did  not,  after  the  execution  of  the  bond,  stand  in 
the  place  of  a  surety,  thereby  bringing  the  case  at  bar 
within  the  letter,  as  well  as  the  spirit,  of  the  rule  in  the 
case  of  Curtis  v.  Taylor,  supra. 

The  judgment  below  is  reversed;  cause  remanded  to 
said  court,  with  directions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings.    Costs  here. 

B.  $  IT.  Crawford,  for  appellants. 

John  H.  Stotsenberg,  Thomas  3f.  Brown,  John  &  Davis, 
Thomas  L.  Smith,  and  M.  C.  Kerr,  for  appellees. 

Counsel  for  appellants  argued:  1.  The  failure  of  the  principal  obligor 
to  discharge  the  partnership  liabilities,  and  his  suffering  a  judgment  to  be 
recovered  against  the  obligee,  were  a  breach  of  the  condition  of  the  instru- 
ment Thomas  v.  AUen,  1  Hill,  145;  In  the  matter  of  Negus,  7  Wend.  499; 
Wright  v.  Whiting,  40  Barb.  283;  Gilbert  r.  Winan,  1  Comet  660;  Mann  ▼. 
Bedford*  Executor,  16  Wend.  608;  Cutter  v.  Southern,  1  Sandf.  116,  note  1 ; 
Holmes  r.  Rhode*,  1  Bos.  &  Pull.  638;  Hodge  r.  Bell,  7  T.  R.  93;  Churchill  v. 
Hunt,  8  Denio,  824;  Lake  Ontario  Company  ▼.  Mason,  16  N.  Y.  451;  Ham  t. 
HxU,  29  Miss.  (8  Jones)  275;  Chase  v.  Hindman,  8  Wend.  452;  RoctfeUer  y. 
Donnelly,  8  Cowan,  689.  2.  The  bond  given  to  pay  firm  debts,  was  but 
additional  security  to  the  debt  of  plaintiffs.  The  debt  is  the  principal 
thing,  and  the  security  is  incident  to  and  always  follows  it  The  cred- 
itors, though  not  immediate  parties  to  the  security,  are  entitled  to  its  benefit; 
4  Kent,  6th  ed.,  807  ;  1  Story's  Equity,  sec.  502;  Homer  v.  Savings  Bank,  7 
Comet  478;  Mann  v.  Harrison,  1  Eq.  Ca.  Abr.  98;  Vail  v.  Foster,  4  Comst  412; 
Phelps  t.  Thompson,  2  Johns.  Ch.  418;  Moses  v.  Mergalroyd,  1  Johns.  Ch. 
119 ;  Kip  v.  Bank  of  New  York,  10  Johns.  65 ;  and  this,  even  though  the 
creditor  did  not  originally  contract  on  the  faith  the  security,  or  know  of 
its  existence.     Curtis  v.  Taylor,  9  Paige,  432. 

Counsel  for  appellee  argued :  The  benefits  of  the  bond  are  strictly  personal 
to  B.  Until  he  is  actually  damaged  by  the  non-performance  of  the  condi- 
tions of  the  bond,  he  can  maintain  no  action.  Schooley  v.  Stoops,  4  Ind.  80 : 
Tate  y.  Booe,  9  Ind.  13. 
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Vendor's  Lien. — A  vendor's  lien  is  not  waived  by  an  agreement  to  receive 
a  mortgage,  till  the  mortgage  is  executed  and  delivered. 

Pabttes. — It  is  the  duty  of  the  court,  when  it  becomes  apparent  that  heirs 
are  necessary  parties  to  the  final  disposition  of  a  case,  to  order  them  to 
be  brought  into  court 

APPEAL  from  the  Warren  Common  Pleas. 

Rat,  Ch.  J. — Complaint  upon  a  note,  and  averment  that 
the  consideration  of  the  same  was  the  purchase  money  of 
real  estate,  and  asking  to  have  the  vendor's  lien  declared. 
Finding  by  the  court  in  favor  of  the  plaintiff  for  the 
amount  of  the  note,  and  refusal  to  admit  the  vendor's  lien. 
The  evidence  clearly  shows  that  the  plaintiff  was  entitled 
to  have  his  lien  enforced. 

The  agreement  to  receive  a  mortgage  was  no  waiver  of 
the  lien  until  the  mortgage  was  executed  and  delivered. 
Dubois  v.  Hull,  43  Barb.  It  was  the  duty  of  the 
court,  however,  when  it  ebecame  apparent  that  the  heirs 
were  necessary  parties  to  a  final  disposition  «of  the  case, 
to  order  them  to  be  brought  into  court.  Section  22  of 
the  act  "  concerning  the  civil  procedure  of  courts,"  pro- 
vides that  "  when  a  complete  determination  of  the  con- 
troversy can  not  be  had  without  the  presence  of  other  par- 
ties, the  court  must  cause  them  to  be  joined  as  proper 
parties."  This  should  have  been  done  by  the  plaintiff 
when  he  commenced  his  action. 

The  case  is  reversed,  and  all  the  costs  in  the  case  ordered 
to  be  taxed  to  the  appellant,  and  the  heirs  made  parties 
defendant  to  the  action. 

J.  McCabe,  for  appellant. 
Joseph  E.  Brovm,  for  appellee. 
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Railroad  Companies — Injury  to  Animals. — Where  animals  are  killed  by 
the  train  of  another  corporation,  running  in  its  own  name  and  in  its 
own  behalf,  and  under  its  control,  over  a  part  of  the  track  of  the  de- 
fendant, the  owner  of  the  road,  under  a  contract  for  that  purpose  between 
the  two  corporations,  the  company  owning  the  road  is  liable  under  the 
statute. 

Jurisdiction. — In  local  actions,  where  the  court  was  competent  to  entertain 
the  questions  involved,  objection  to  the  jurisdiction  will  be  deemed  waived 
unless  taken  by  demurrer  or  answer. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazer,  J. — This  was  a  suit  to  recover  for  animals  killed 
by  cars  running  upon  the  railroad  of  the  appellant,  the 
same  not  being  securely  fenced.  The  principal  question 
arises  upon  the  evidence,  from  which  it  appears  that  the 
injury  was  done  by  a  train  of  another  corporation,  running 
in  its  own  name  and  behalf,  an^  controlled  by  it,  over  a 
part  of  the  appellant's  road,  in  pursuance  of  a  contract  for 
that  purpose  between  the  two  corporations. 

It  is  contended  that  the  act  (Sess.  Laws,  1863,  p.  24)  only 
makes  the  corporation  liable  for  such  injuries  occasioned 
by  the  trains  of  a  lessee,  when  Buch  lessee  uses  the  road  in 
the  corporate  name  of  the  company  which  owns  the  road. 
As  the  law  stood  before  the  passage  of  that  act,  the  com- 
pany owning  the  road  could  be  sued.  The  mischief  was 
that  the  roads  of  many  insolvent  corporations  were  in  the 
hands  of  receivers,  assignees,  lessees,  or  others,  who  were 
operating  the  same  in  the  corporate  name,  and  killing 
stock;  and  in  such  cases  a  judgment  against  the  corpora- 
tion could  never  be  collected.  To  remedy  this  mischief, 
the  first  section  of  the  act  of  1863  makes  the  party  so 
operating  the  road  in  the  corporate  name,  jointly  and 
severally  liable  with  the  company  which  owns  the  road. 
The  second  section  is  but  a  useless  re-enactment  of  the  old 
law,  as  to  the  liability  of  the  company  for  such  injuries,  in. 
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all  cases  where  they  are  caused  by  trains  used  on  the  road. 
It  employs  almost  the  exact  language  of  the  act  of  1859, 
and  such  changes  as  are  made  in  phraseology  do  not  im- 
prove it.  1  Gk  &  H.  522.  Indeed,  if  the  appellant  is 
correct  in  the  construction  to  be  placed  upon  the  second 
section,  it  would  inevitably  follow  that  the  act  of  1859  is 
etill  in  force ;  for  then  the  two  acts  would  not  be  inconsist- 
ent with  each  other,  and  the  latter  would  not  repeal  the 
former.  It  is  needless,  therefore,  for  us  to  construe  the 
section. 

The  court,  over  the  defendant's  objection,  admitted  evi- 
dence that  the  plaintiff  was  ignorant  of  the  terms  of  the 
contract  between  the  two  railroad  companies.  This  is 
assigned  for  error.  We  incline  to  the  opinion  that  the 
evidence  was  immaterial,  but  surely  it  could  not,  in  this 
instance,  prejudice  the  rights  of  the  defendant,  and  it  would 
be  therefore  improper  to  reverse  the  case  on  that  ground. 

Demurrers  were  overruled  to  several  paragraphs  of  the 
complaint.  They  do  not  allege  that  the  animals  were 
killed  in  Marion  county.  The  demurrers  make  no  objec- 
tion to  the  jurisdiction  of  the  court.  Can  this  objection, 
then,  be  taken  for  the  first  time  in  this  court,  and  made 
available?  Surely  not.  The  parties  submitted  to  the 
jurisdiction,  the  subject  of  the  action  was  within  the  juris- 
diction, and  the  statute  expressly  provides  that  the  objec- 
tion shall  be  deemed  waived,  (2  H.  &  G.  81,  sec.  54,)  and 
besides,  the  fact  was  proved,  as  appears  from  the  bill  of 
exceptions.  Language  is  used,  in  the  opinion  of  this  court, 
in  The  Indianapolis,  etc.  Railroad  Company  v.  Renner,  17 
Ind.  135,  which  conveys  an  erroneous  view  of  the  law,  and 
we  think,  upon  careful  consideration,  that  that  case,  and 
The  Indianapolis,  etc.  Railroad  Company  v.  Wisley,  20  Ind. 
229,  do  not  announce  a  principle  applicable  to  courts  of 
general  jurisdiction.  The  statute  makes  the  action  local, 
and  requires  suit  to  be  brought  in  the  county  where  the 
injury  was  committed.  But  the  want  of  jurisdiction 
because  the  action  is  local,  and  has  been  brought  in  the 
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wrong  county,  and  the  want  of  jurisdiction  because  the 
court  has  no  power  and  authority  to  adjudicate  upon  the 
subject  involved  in  the  action,  are  two  very  different  things. 
In  the  latter  case  it  was  always  and  necessarily  the  rule  of 
law  that  the  consent  of  parties  could  not  confer  jurisdic- 
tion, for  the  reason  that  in  any  event  the  court  was  not  by 
law  deemed  competent  to  be  intrusted  with  the  question, 
and  therefore  its  proceedings  would  be  coram  non  judice, 
and  utterly  void,  and  the  parties  could  not  by  agreement 
give  faculties  to  the  court  which  the  law  had  withheld. 
But  where  the  court  was  by  law  competent  to  entertain  the 
question  involved,  and  was  only  deprived  of  jurisdiction 
because  the  action  was  local,  and  required  to  be  brought 
in  another  county,  it  was  always  held  that  the  objection 
could  be  waived.  Tidd,  9th  ed.,  606 ;  Co.  Lit.  1256,  126a, 
note  1.  Our  code  (sec.  54)  providing  that  the  objection  to 
the  jurisdiction  shall  be  deemed  waived,  unless  taken  by 
demurrer  or  answer,  except  where  the  court  has  no  juris- 
diction over  the  subject,  was  adopted  in  view  of  the  common 
law,  and  changes  the  rule  previously  existing,  which  re- 
quired the  waiver  of  objection  to  the  jurisdiction,  on 
account  of  the  venue,  to  appear  of  record  affirmatively. 
1  Chit.  PI.  268. 
Judgment  affirmed,  with  three  per  cent,  damages  and  costs. 

Thomas  A.  Hendricks  and  Oscar  B.  Hord,  for  appellant. 
John  T.  Dye  and  A.  ft  Harris,  for  appellee. 

The  counsel  for  (be  appellant  argued:  First.  A  railroad  company  is  not 
responsible  for  the  negligence  of  another  railroad  company,  its  lessee. 
Schuler  y.  The  Hudson  River  Railroad  Cb.,  88  Barb.  653  ;  Fletcher  y.  Boston  ami 
Maine  Railroad  Co.,  1  Allen,  9;  Murch  v.  Concord  Railroad  6b.,  9  Foster,  9; 
Winterbottom  v.  Wright,  10  Meeson  &  Welsby,  109;  Weyant  v.  New  York,  etc. 
Railroad  Co.,  8  Duer,  860;  McKinneg  v.  The  Ohio  and  Mississippi  Railroad  Cbn 
22  Ind.  99. 

The  same  is  the  rule  as  to  the  assignor  of  a  ferry  license.  Felion  y.  DeaU, 
22  Verm.  170;  Biggs  y.  FerreU,  12  Ired.  1;  Ladd  v.  Chotard,  1  Ala.  866; 
BlackweU  v.  WiseweU,  24  Barb.  855. 

A  city  is  not  responsible  for  the  acts  of  negligence  of  a  contractor  or  his 
employees,  where  the  contractor  is  exercising  a  distinct  employment,  to  do 
work  by  a  special  contract,  for  a  stipulated  sum,  and  does  not  interfere  with 


NOVEMBER  TERM,  1864.  587 


Tne  Indianapolis  and  Madison  Railroad  Company  v.  Solomon. 


the  mode  of  performance.  Pack  y.  The  Mayor,  etc.  of  New  York,  4  Selden, 
222 ;  Blake  y.  Ferris,  1  Selden,  48;  Kelly  v.  The  Mayor,  etc.  of  New  York,  1 
Kernan,  422;  Clark  v.  Fry,  8  Ohio  St.  Rep.  688;  Fainter  y.  Tie  City  of 
Pittsburg,  12  Am.  L.  Reg.  850. 

Second.  The  statute  only  renders  the  lessor  liable  for  stock  killed  or  in- 
jured by  the  lessee,  where  the  lessee  is  running  or  controlling  the  road  in  the 
corporate  name  of  the  lessor. 

The  law  giving  compensation  for  stock  killed  or  injured  by  railroads 
"  without  regard  to  the  question  whether  such  killing  or  injury  was  the  re- 
sult of  willful  misconduct  or  negligence,  or  the  result  of  unavoidable  acci- 
dent," is  not  intended  for  the  protection  of  adjoining  proprietors  or  owners 
of  stock,  but  is  sustained  upon  the  ground  that  it  is  a  police  regulation,  de- 
signed for  the  protection  of  persons  and  property  passing  upon  the  road.  The 
Indianapolis,  etc.  Railroad  Co.  v.  Townsend,  10  Ind.  88;  The  Indianapolis,  etc.  Co. 
y.  Snelling,  16  Ind.  485;  The  New  Albany,  etc.  Company  y.  Tilton,  12  Ind.  8; 
The  New  Albany,  etc.  Co.  y.  Maiden,  Id.  11 ;  The  Toledo,  etc.  Railroad  Co.  r. 
Fowler,  22  Ind.  816;  The  Indianapolis,  etc.  Co.  y.  Kercheval,  16  Ind.  84. 

The  judgment  is  in  the  nature  of  a  penalty  imposed  upon  companies  for 
the  benefit  of  the  public,  and  not  to  compensate  the  owner  of  the  stock  for 
his  loss;  the  statute,  therefore,  does  not  apply  to  oases  not  clearly  within 
its  provisions.  The  IndianapoUs,  etc.  Railroad  Co.  v.  Kinney,  8  Ind.  402; 
The  Toledo,  etc.  Railroad  Co.  v.  Fowler,  22  Ind.  816,  and  the  cases  cited  supra. 

The  first  section  (Acts  1868,  p.  25)  provides:  "That  lessees,  assignees,  receiv- 
ers, and  other  persons,  running  or  controlling  any  railroad  m  the  corporate 
name  of  such  company,  shall  be  liable,  jointly  or  severally,  with  such  com- 
pany for  stock  killed  or  injured  by  the  locomotives,  oars,  or  other  carriages 
of  such  company,  to  the  extent  and  according  to  the  provisions  of  this  act" 

Who  are  to  be  liable  according  to  the  provisions  of  this  act,  and  how  ? 
The  lessees,  assignees,  receivers,  and  other  persons,  running  a  road  m  the  cor- 
porate name  of  the  company,  are  liable  with  the  company  for  stock  killed  by 
the  cars  of  the  company,  and  may  be  sued  with  the  company  or  alone. 

The  liability  is  only  upon  the  company,  and  those  running  the  road  in 
her  name;  no  construction  will  permit  it  to  be  extended  further. 

The  second  section  provides:  "That  whenever  animals  shall  be,  or  shall 
have  been  killed  or  injured  by  the  locomotives,  cars,  or  other  carriages  used* 
on  any  railroad  in,  or  running  into  or  through  this  state,  whether  the  same 
may  be  or  may  have  been  run  and  controlled  by  the  company  or  by  the  lessee, 
assignee,  receiver,  or  other  person,  the  owner  thereof  may  go,"  etc. 

It  provides  then  that  the  injured  party  may  file  a  complaint  before  the 
justice  of  the  oounty  where  the  injury  was  inflioted,  and  the  justice  shall  fix 
a  day  for  the  hearing,  and  "  cause  at  least  ten  days1  notice  to  be  served  on 
the  railroad  company,"  by  service  on  "  any  conductor  of  any  train  passing 
into  or  running  through  said  county." 

The  language  as  to  the  parties  liable  is  a  repetition  of  that  used  in  the  first 
section,  and  has  reference  to  the  same  class  of  cases;  but  the  is  prefixed  to 
the  persons  who  are  running  the  road  for  the  company. 
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The  first  provides  that  certain  parties  shall  be  liable  for  stock  killed  or 
injured;  the  second  provides  the  remedy  against  those  parties.  It  is  against 
the  company,  and  "the  lessee,  assignee,  receiver,  or  other  person." 

The  lessee,  assignee,  receiver,  or  other  person,  is  the  same  mentioned  in 
the  first  section;  in  other  words,  the  company  and  the  person,  whoever  he 
may  be,  running  the  road  in  the  name  of  the  corporation. 

Who  is  "  the  lessee,  assignee,  or  other  person  "  mentioned  in  the  second 
section?  It  is  not  a  reference  to  any  lessee,  assignee,  receiver,  or  other 
person  generally,  but  it  is  particular  and  definite;  evidently  it  is  the  lessee 
mentioned  in  the  first  section,  the  person  running  and  controlling  the  road 
in  the  name  of  the  corporation.  This  construction  is  still  farther  borne  out 
by  the  fourth  section. 

It  provides :  "  The  action  .  may,  in  all  cases  contemplated  by  this  act,  be 
brought  against  the  railroad  as  defendants,  whether  the  same  is  or  was  run 
by  the  company,  or  a  lessee,  assignee,  or  other  person  in  the  name  of  such  com* 
pony." 

Here  we  have  the  same  language  and  qualification  used  in  the  first  sec- 
tion, and  a  legislative  exposition  of  the  scope  of  the  act. 

In  all  cases  contemplated  by  the  act,  the  action  may  be  brought  against 
the  company  or  the  lessee,  etc.,  running  the  road  in  its  name. 

Third.  The  complaint  does  not  show  that  the  stock  was  killed  in  Marion 
county.  This  averment  was  necessary  to  give  the  court  jurisdiction.  The 
Indianapolis,  etc.  Company  v.  Rentier,  17  Ind.  186;  The  Indianapolis,  etc.  Co.  v. 
Wilsey,  20  Ind.  229.  Objections  to  the  sufficiency  of  the  complaint  may  be 
made  for  the  first  time  on  appeal.  Reveal  v.  Conner,  21  Ind.  289 ;  notes  a 
and  b,  2  G.  &  H.  82.  A  jurisdictional  question  may  be  raised  on  appeal 
The  Indianapolis,  etc.  Co.  v.  Brucey,  21  Ind.  216;  White  v.  Caiman,  19  Ind.  48. 
If  a  statute  create  a  new  offense  or  cause  of  action,  and  provide  that  a  par- 
ticular tribunal  shall  take  cognizance  of  it,  no  other  court  can  enforce  the 
law.  Aldrich  v.  Hawkins,  6  Blackf.  125;  The  Evansville,  etc.  Railroad  Company 
v.  Ross,  12  Ind.  446;  The  Toledo, ,  etc.  Railroad  Company  v.  Hibbert,  14  Ind. 
509 ;   The  Indianapolis,  etc.  Railroad  Company  v.  Kercheval,  16  Ind.  84. 

Similar  to  this  in  principle  is  the  rule  that  where  a  work  of  public  char- 
acter is  authorized  by  an  act  of  the  legislature,  and  the  act  specifically 
prescribes  a  mode  of  obtaining  compensation  for  private  property  to  be 
taken  for  its  construction,  such  compensation  must  be  sought  by  the  way 
pointed  out  by  the  act,  and  not  otherwise.  Kimble  v.  The  Whitewater  VaUey 
Canal  Company,  1  Ind.  285;  Null  v.  The  Whitewater,  etc.  Company,  4  Ind.  481; 
Conwell  v.  The  Hagerslown,  etc.  Company,  2  Ind.  588;  The  Lafayette,  etc.  Company 
v.  Smith,  6  Ind.  249;  The  New  Albany,  etc.  Company  v.  Connelly,  7  Ind.  82; 
The  Indiana,  etc.  Company  v.  Cakes,  20  Ind.  9;   Green  v.  Boody,  21  Ind.  10. 

Whenever  courts  of  general  jurisdiction  exercise  a  special  and  statutory 
authority,  their  proceedings  stand  on  the  same  footing  with  those  of  courts 
of  limited  and  inferior  jurisdiction.     McOarty  v.  The  Stale,  16  Ind.  810. 
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The  State  on  the  relation  of  Shoemaker  v.  Han's  Ad- 
ministrator. 

Bastardy — Evidence. — Where  proceedings  in  eases  of  bastardy  are  insti- 
tuted against  the  administrator  of  the  estate  of  the  putative  father,  the 
mother  is  a  competent  witness. 

APPEAL  from  the  Ripley  Common  Pleas. 

Ray,  Ch.  J. — This  was  a  proceeding  under  the  "Act 
regulating  prosecutions  in  cases  of  bastardy,  and  providing 
for  the  support  of  illegitimate  children."     2  G-.  &  H.  624. 

The  question  presented  for  decision  is  whether,  when 
the  putative  father  is  dead,  and  the  proceedings  are  insti- 
tuted against  the  administrator  of  the  estate,  the  mother 
is  still  a  competent  witness. 

The  third  section  of  the  act  cited  provides  that  "the 
prosecution  shall  be  in  the  name  of  the  state  of  Indiana, 
on  the  relation  of  the  prosecuting  witness,  but  the  rules  of 
evidence  shall  be  the  same  as  in  civil  cases,  and  the 
mother  of  the  child,  if  of  sound  mind,  shall  be  a  competent 
witness." 

The  state  of  Indiana  is  the  plaintiff  in  the  action,  and 
when. the  rules  of  evidence  in  civil  cases  were  applied  to 
the  proceedings,  the  statute  simply  declared,  what  would 
have  followed  as  an  inevitable  result,  that  the  mother  was 
a  competent  witness.  The  sum  recovered  is  declared  to 
be  for  securing  the  maintenance  and  education  of  the 
child,  and  it  may  or  may  not  be  paid  to  the  mother  for  that 
purpose.  Section  15, 2  G.  &  II.  624.  Has  the  act  of  1861, 
entitled  "An  act,  in  relation  to  witnesses,"  etc.,  changed 
the  rule  where  an  administrator  is  a  party  to  the  action? 
It  is  plainly  the  intent  of  that  act  to  enlarge  the  circle 
of  competent  witnesses  in  all  civil  cases,  where  adminis- 
trators, executors,  or  guardians  are  not  parties  to  the  ac- 
tion, and  we  do  not  think  the  restriction  in  such  cases 
could  be  held  to  repeal  the  provision  of  the  act  under 
which  these  proceedings  are  had,  authorizing  the  mother 
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to  testify.    The  court  below,  in  our  opinion,  properly  ad- 
mitted the  evidence  of  the  mother  over  the  objection  of 

the  defendant. 

Judgment  affirmed,  with  costs. 

Charles  N.  Shook,  for  appellant. 
John  Schwartz,  for  appellee. 


Williamson  v.  Foreman  and  Others. 

Pleading — Written  Instruments. — Where  a  pleading  is  founded  on  a 
written  instrument^  and  the  original  or  a  copy  is  not  filed,  the  defect  ma/ 
be  reached  by  demurrer. 

Same — Former  Adjudication. — An  answer  setting  up  a  former  adjudi- 
cation must  be  accompanied  by  a  complete  record  of  all  the  pleadings  and 
proceedings  of  the  case  in  which  it  is  founded. 

APPEAL  from  the  Knox  Common  Pleas. 

Elliott,  J. — Suit  by  Williamson  on  an  account  assigned 
to  him  by  one  Alfred  Elliott  against  George  Foreman, 
Gabriel  Foreman,  Columbus  Foreman,  and  Ferdinand  Fore- 
man, partners  trading,  etc.,  in  the  name  of  George  Fore- 
man  $  Co.  Elliott  was  also  made  a  party  defendant  to 
answer  as  to  his  interest  in  the  account  sued  on.  There 
were  issues  of  fact ;  jury  trial ;  verdict  and  judgment  for 
the  plaintiff  for  $1.    The  plaintiff  appeals. 

The  only  error  assigned,  is  the  overruling  of  a  demurrer 
to  the  fourth  paragraph  of  the  answer  by  the  court  below. 
That  paragraph  of  the  answer  is  pleaded  by  the  defend- 
ants, Foreman,  and  alleges  that  on  the  22nd  day  of  August, 
1860,  in  a  suit  then  pending  in  the  Knox  Circuit  Court,  and 
then  tried  and  determined,  in  which  Gabriel  Foreman,  as- 
signee of  G.  Foreman  and  G.  W.  Foreman  $  Co.,  was  plain- 
tiff, and  the  defendant  Elliott  and  George  W.  Foreman  were 
defendants,  the  matte*,  and  things  in  plaintiff's  complaint, 
and  the  several  items  of  the  plaintiff's  bill  of  particulars, 
now  by  the  plaintiff  pleaded,  by  way  of  set-off  to  the  plain- 
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tiffs  complaint,  were  then  and  there  fully  adjudicated,  heard, 
and  determined,  and  the  plaintiff  in  said  action  then  and 
there,  by  the  judgment  of  said  court,  recovered  against  said 
defendants,  which  said  judgment  remains  in  full  force,  etc., 
"  a  copy  of  which  is  filed  herewith;  wherefore,"  etc. 

The  copy  of  the  record  filed  with  the  answer  is  as  fol- 
lows: 

"Gabriel  Foreman  v.  Alfred  Elliott.  Now  came  the 
parties,  by  their  attorneys,  and  the  court,  being  sufficiently 
advised,  overruled  the  motion  for  a  new  trial ;  to  which 
ruling  of  the  court,  in  overruling  the  motion  of  a  new 
trial,  the  defendant  at  the  time  excepts.  And  thereupon 
the  defendant  moves  the  court  to  arrest  the  judgment  on 
the  verdict  of  the  jury,  which  motion  was  also  overruled 
by  the  court,  and  to  the  ruling  of  the  court,  in  overruling 
the  motion  in  arrest  of  judgment,  the  defendant  excepts. 
It  is,  therefore,  on  motion,  ordered,  adjudged,  and  decreed 
by  the  court  that  the  plaintiff  recover  of  the  defendant  the 
sum  of  $182,  as  also  the  costs  and  charges  herein,  amount- 
ing to  the  sum  of  $ " 

There  is  no  certificate  of  the  clerk  attested. 

The  answer  attempts  to  set  up  in  bar  of  the  action,  that 
the  subject-matter  thereof  had  been  fully  litigated  in  a 
prior  suit  in  the  Knox  Circuit  Court ;  it  is  founded  on  the 
record  of  that  suit,  and  therefore  a  copy  of  such  record 
should  be  made  part  of  the  answer.  Sec.  78,  2  G.  &  H. 
104 ;  Norris  v.  Amos,  15  Ind.  365 ;  Single  v.  Western,  at  this 
term 

The  defect  may  be  reached  by  demurrer.  The  Peoria 
Marine  and  Fire  Insurance  Company  v.  Walser,  22  Ind.  73, 
and  authorities  there  cited. 

The  paragraph  of  the  answer  under  consideration  is 
clearly  bad.  Aside  from  any  question  that  may  arise  as  to 
whether  the  suit  in  the  Circuit  Court  was  between  the  same 
parties  or  privies,  or  as  to  the  want  of  sufficient  identifi- 
cation in  the  complaint  of  the  paper  produced  as  a 
copy  of  the  record,  under  the  ruling  in  the  case  of  The 
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Peoria  Marine  Fire  Insurance  Company  v.  Waher,  supra,  it 
is  bad,  because  it  should  have  been  accompanied  with  a 
complete  record  of  all  the  pleadings  and  proceedings  in  the 
case  upon  which  it  is  founded,  and  especially  of  the  alleged 
set-off  or  defense  in  that  case,  which  is  claimed  to  have 
embraced  the  same  matters  now  sued  on.  Ashley  v.  Laird 
and  Another,  14  Ind.  222. 
The  demurrer  should  have  been  sustained. 

Judgment  reversed  with   costs;   cause   remanded  for 
further  proceedings  not  inconsistent  herewith. 

J.  G.  Denny,  for  appellant. 


Harrington  v.  Luddington. 

Practice. — A  party  who  takes  an  appeal  from  a  justice  of  the  peace,  and 
submits  to  a  trial  of  the  case  on  the  merits  in  the  Circuit  Court,  can  not, 
in  the  Supreme  Court,  rely  on  any  errors  that  may  have  been  committed 
in  the  trial  before  the  justice. 

APPEAL  from  the  Wayne  Circuit  Court. 

Rat,  Ch.  J. — Trial  before  justice  of  the  peace,  and  find- 
ing for  the  plaintiff.  New  trial  granted,  without  the 
required  notice  to  the  plaintiff  being  shown  by  the  record 
to  have  been  given.  On  the  day  set  for  the  new  trial, 
the  plaintiff*  by  his  counsel  appeared,  and  moved  to  set 
aside  the  order  granting  the  new  trial.  This  motion  was 
overruled,  and  the  plaintiff,  after  having  his  motion  en- 
tered upon  the  record,  withdrew  from  the  court  Judg- 
ment was  entered  for  the  defendant.  An  appeal  was 
taken  by  the  plaintiff  to  the  Circuit  Court,  and  without 
any  motion  for  relief  in  the  Circuit  Court  from  any  errors 
the  justice  may  have  committed,  and  without  asking  to 
have  proceedings  subsequent  to  the  first  trial  set  aside, 
he  proceeded  to  a  trial  upon  the  merits,  and  was  defeated. 
He  then  attempted  to  obtain  relief  from  the  action  of  the 
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justice,  and  upon  its  refusal  appeals  to  this  court.  What- 
ever errors  may  have  occurred  before  the  justice,  and  we 
do  not  decide  that  there  were  any,  were  waived  by  the 
appellant  when  he  submitted,  in  the  Circuit  Court,  to  a 
trial  de  novo.  He  took  the  case  by  appeal  to  the  Circuit 
Court,  and  sought  the  benefit  of  a  finding  and  judgment 
in  that  court.    He  must  rest  content  with  its  results. 

Judgment  affirmed,  with  ten  per  cent,  damages. 

George  A.  Johnson  and  Lafe  Develin,  for  appellant. 
William  S,  Ballenger,  for  appellee. 


Shelly  v.  Vanarsdoll.  iS_^ 

Couvteb-claih. — A  counter-claim  must  arise  out  of,  and  be  connected  with, 
the  cause  of  action. 

Sax*— Teesfabs.— Trespasses  can  not  be  made  to  compensate  each  other 
by  any  form  of  pleading;  and  the  fact  that  one  trespass  may  be  conse- 
quent upon  another,  does  not  so  connect  them  that  they  may  be  blended 
in  the  same  action. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Elliott,  J. — Suit  by  Shelly,  the  appellant,  before  a  jus- 
tice of  the  peace,  against  Vanarsdoll,  the  appellee,  to  re- 
cover the  value  of  a  cow  (the  property  of  the  former) 
which  the  latter  wrongfully  took  and  converted  to  his 
own  use.  Answer  in  denial,  and  a  counter-claim  as  fol- 
lows :  "  The  defendant,  for  a  further  answer  to  plaintiff's 
complaint,  says  that  the  identical  cow  sued  for  by  the 
plaintiff  was  a  breachy,  unruly  cow ;  that  she  came  to  his 
(defendant's)  farm,  and  being  'wont  to  push  with  her 
horns,'  did  throw  down  defendant's  fences,  the  same 
being  of  lawful  hight,  and  trespass  upon  his  grass  and 
growing  corn,  whereby  he  was  damaged  in  the  sum  of 
$50,  and  he  asks  that  the  said  damage  be  taken  into  con- 
sideration, and  allowed  as  a  counter-claim  against  plain- 
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tiff's  cause  of  action,  to  the  amount  thereof,  and  he  de- 
mands judgment  for  the  overplus." 

The  justice  allowed  the  counter-claim,  and  there  was 
a  finding  and  judgment  for  the  defendant.  The  plaintiff 
appealed  to  the  Court  of  Common  Pleas,  where  the  cause 
was  tried  by  a  jury.  During  the  progress  of  the  trial  in 
the  latter  court,  the  defendant,  over  the  plaintiff's  objec- 
tion, was  allowed  to  give  evidence  of  and  establish  his 
counter-claim,  to  which  the  plaintiff  excepted,  and  there 
was  a  finding  for  the  defendant.  A  motion  for  a  new 
trial  by  the  plaintiff  was  overruled,  and  judgment  for 
defendant,  and  the  plaintiff  appeals  to  this  court.  The 
evidence  is  in  the  record,  but  we  are  saved  the  labor  of 
a  reference  to  it,  as  the  facts  are  substantially  stated  by 
the  appellee's  counsel,  in  his  brief,  thus:  "There  is  no 
controversy  about  the  facts  in  the  case.  They  are,  that 
Shelly  had  a  cow  to  stray  away  from  his  farm  in  Boone 
county,  during  the  latter  part  of  the  summer  of  1863." 
Not  long  after  this,  she  went  to  the  farm  of  Vanarsdoll^ 
in  Hendricks  county ;  pushed  down  his  fences,  which  were 
good ;  jumped  into  his  fields,  and  destroyed  corn  in  value 
equal  to  her  own  price  in  the  market,  and  this  after  re- 
peated efforts  on  the  part  of  Vanarsdoll  to  drive  her  away, 
and  confine  her,  so  as  to  prevent  her  from  trespassing  on 
his  growing  crops.  Failing  in  his  efforts  to  either  drive 
her  away  or  confine  her,  he  attempted  to  treat  her  ac- 
cording to  an  act  concerning  trespassing  animals  etc. ;  but 
the  justice,  not  understanding  his  business,  failed  to  pursue 
the  directions  of  the  statute,  and  the  proceedings  turned 
out  to  be  a  nullity.  After  this  attempt  and  failure  to 
"post"  the  cow,  Vanarsdoll  sold  her  to  one  Lowry  for 
$23  and  some  cents,  and  converted  the  money  to  his  own 
use." 

The  question  then  is,  did  the  court  below  err  in  admit- 
ting evidence  of  the  facts  set  up  as  a  counter-claim?  The 
statute  provides :  "  Sec.  59.  A  counter-claim  is  any  matter 
arising  out  of  or  connected  with  the  cause  of  action,  which 
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might  be  the  subject  of  an  action  in  favor  of  the  defend- 
ant, or  which  would  tend  to  reduce  the  plaintiff's  claim  or 
demand  for  damages."  2  G.  &  H.  91.  We  are  not  aware 
of  any  case  under  our  statute  in  which  a  counter-claim 
can  arise  in  any  action  unconnected  with  contract.  But, 
however  that  may  be,  the  matter  of  a  counter-claim  must 
arise  out  of,  or  be  connected  with,  the  cause  of  action. 
Trespasses  can  not  be  made  to  compensate  each  other  by 
any  form  of  pleading ;  and  the  fact  that  one  trespass  may 
be  consequent  upon  another  does  not  so  connect  them 
that  they  may  be  blended  in  the  same  action.  Lovejoy  v. 
Mobinson,  8  Ind.  399.  In  the  case  at  bar,  we  can  not  see 
how  the  trespass  of  the  cow  arose  out  of  the  sale  and  con- 
version  of  her  by  the  defendant,  or  is  connected  therewith, 
within  the  meaning  of  the  statute.  The  appellee's  counsel, 
in  a  very  persuasive  brief,  thinks  the  difficulty  may  be 
avoided  by  holding  that  Shdly's  suit  does  not  "  sound  in 
tort,"  as  he  claims  no  special  damages,  and  only  sues  for 
the  value  of  the  cow,  and  he  may  therefore  be  deemed  to 
have  waived  the  tort,  and  sued  upon  the  implied  assump- 
sit. Without  admitting  the  correctness  of  the  conclusion, 
we  fail  to  see  how  the  dilemma  would  thereby  be  avoided, 
fifi  the  trespass  of  the  cow  would  still  fail  to  arise  out  of, 
or  be  connected  with,  the  implied  assumpsit  to  pay  for  her 
value.  But  the  counsel  further  suggests  that,  if  Shelly 
waived  the  tort  on  his  part,  and  sued  in  assumpsit,  that 
VanarsdoU  may  also  be  considered  as  waiving  the  trespass 
of  the  cow,  and  claiming,  as  a  set-off,  the  value  of  the 
corn  destroyed  by  her.  But  this  would  seem  to  be  carry- 
ing the  doctrine  of  implied  waiver  to  an  unreasonable 
length;  besides, "unfortunately  for  that  view  of  the  case, 
the  pleadings,  both  in  form  and  substance,  fail  to  indi- 
cate so  pacific  a  disposition.  "We  see  no  way,  within 
any  recognized  rule  of  decision,  to  avoid  the  conclusion 
that  the  court  below  erred  in  admitting  the  alleged 
counter-claim ;  and  for  that  error  the  judgment  must  be 
reversed. 

Vol.  XXTTL— 85 
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Judgment  reversed,  with  costs,  and  new  trial  awarded. 

C.  C.  Nave,  for  appellant. 
P.  S.  Kennedy,  for  appellee. 


Shores  v.  Shores. 

Divorce. — In  an  action  by  the  wife  for  divorce,  the  special  finding  of  the 
jury  showed  the  following  facts:  The  husband  had  thrown  the  wife  upon 
the  floor  and  choked  her,  and  she  had  reason  to  fear  farther  personal 
violence.  She  was  induced  to  abandon  him  by  his  ill-treatment  and  "by 
means  used  by  other  persons."  While  they  lived  together,  and  since  their 
separation,  he  has  endeavored  to  destroy  her  character  for  chastity;  he 
did  not  discharge  his  duty  as  a  husband  while  they  lived  together,  and 
the  wife  had  cause  to  abandon  her  husband.  During  the  existence  of 
the  marriage,  and  up  to  the  time  of  the  separation,  the  wife  had  not 
endeavored  to  discharge  the  duties  of  a  faithful  and  affectionate  wife, 
and  win  and  retain  the  affections  of  her  husband. 

Held,  that  the  special  finding  of  the  jury  entitled  the  wife  to  a  divorce. 

APBEAL  from  the  Fayette  Common  Pleas. 

Ray,  Ch.  J. — This  was  an  action  for.  divorce.  The 
causes  assigned  were,  that  appellant,  who  filed  the  petition, 
had  been  compelled  by  the  abuse  and  ill-treatment  of  the 
appellee  to  abandon  him;  that  said  appellee  has,  during  the 
existence  of  the  marriage  relation,  endeavored  to  destroy 
her  character  for  chastity  with  her  neighbors,  by  falsely 
charging  her  with  improper  intimacy  with  other  men, 
when  he  well  knew  the  charges  to  be  false. 

The  issues  raised  by  the  pleadings  were  submitted  to  a 
jury,  and  the  special  findings  show  the  following  facts: 
the  appellee  had  thrown  the  appellant  upon  the  floor  and 
choked  her,  and  she  had  reason  to  fear  further  personal 
violence.  She  was  induced  to  abandon  him  by  his  abuse 
and  ill-treatment,  and  "  by  means  used  by  other  persons." 
While  they  lived  together,  and  since  their  separation,  he 
has  endeavored  to  destroy  her  character  for  chastity.    The 
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appellee  did  not  discharge  his  duty  as  a  hushand  while 
they  resided  together,  and  the  jury  find  that  the  wife  had 
cause  to  abandon  her  husband.  The  jury  fbund  also 
"  that  during  the  existence  of  the  marriage  relation,  and 
up  to  the  time  of  the  separation,  the  appellant  had  not 
endeavored  to  discharge  the  duties  of  a  faithful  and  affec- 
tionate wife,  and  win  and  retain  the  affection  of  her 
husband."  "Upon  this  finding  of  the  jury,  the  court 
refused  to  grant  the  divorce,  and  dismissed  the  bill.  This 
ruling  of  the  court  is  assigned  as  error. 

While  we  do  not  regard  our  statute  as  intended  to  destroy 
the  permanency  of  the  marriage  relation,  and  permit  every 
restless  spirit  to  obtain  legal  release  from  its  solemn  obliga- 
tions, still  the  wrongs  in  the  case  in  judgment  are  too 
outrageous  to  be  answered  by  any  sin  of  mere  omission. 

That  a  wife  should  be  so  unwomanly  as  to  fail  to  use 
due  endeavor  "to  win  and  retain"  the  love  of  a  husband 
who  has  stricken  her  to  the  earth  and  cruelly  abused  her 
person;  that  she  should  not  have  "discharged  the  duties 
of  a  faithful  and  affectionate  wife "  to  the  husband  who 
has  libeled  her  chaste  name  among  her  neighbors,  may  be 
a  sin  in  the  opinion  of  those  who  require  of  a  mortal  that 
perfection  rarely  attained.  The  statute  law  of  Indiana  is 
not  so  stern.  The  wife  may  be  in  fault,  but  the  fault 
must  be  deadly,  a  crime,  which  shall  close  her  lips  in 
our  courts  to  the  recital  of  such  grievous  wrongs,  and 
bid  her  return  again  to  her  husband's  protection. 

In  our  opinion,  the  court,  having  submitted  the  issues  to 
a  jury,  and  the  findings  being  within  these  issues,  they  can 
not  be  disregarded  by  the  court,  and  those  findings  entitle 
the  appellant  to  a  decree  of  divorce. 

The  judgment  of  the  court  below  dismissing  the  peti- 
tion is  reversed  at  the  costs  of  the  appellee,  and  the  cause 
remanded;  and  it  is  directed  that  a  decree  of  divorce  be 
entered  upon  the  special  findings  of  the  jury. 

B.  F.  Claypool  and  J.  C.  Mcintosh,  for  appellant. 

Nelson  Truster,  for  appellee. ' 
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Butt  v.  Clark,  Administrator 

Administrator— Rial  Estate. — Where  there  is  an  aYerment  that  an  ad- 
ministrator had  taken  possession  of  the  real  estate  of  the  decedent^  the 
presumption  is  that  H  was  a  legal  possession  under  the.  statute. 

APPEAL  from  the  Warren  Common  Pleas. 

Ray,  Ch.  J. — A  claim  was  filed  against  the  estate  of 
Bomaine,  deceased,  "  for  damages  sustained  by  said  Butt 
on  a  contract  of  lease  entered  into  by  said  decedent  in  her 
lifetime  with  said  Butt,  in  that  said  administrator  rented 
the  premises  described  in  the  article  of  agreement  to  Peter 
Lee,  and  put  him  in  possession  of  the  same,  against  the 
wish  and  will  of  said  Butt,  whereby  he  was  hindered  and 
prevented  from  obtaining  possession  of  the  premises  reuted 
to  him  by  said  decedent,  to  his  damage,"  etc.  A  demurrer 
was  sustained  to  this  claim. 

The  statute  authorizes  the  administrator  to  take  posses- 
sion of  the  real  estate  under  certain  circumstances,  and 
as  the  averment  is  that  such  possession  had  been  taken, 
we  think  the  presumption  is  that  it  was  a  legal  possession. 
See  also  Guynn  v.  Jones,  12  Ind.  486. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  overrule  the  demurrer,  and  for  further  proceedings. 
Costs  against  the  appellee. 

B.  F.  Gregory  and  J.  Harper,  for  appellant. 
J.  H.  Brown,  for  appellee. 


Hedeick  v.  Judy. 

Award. — A  statutory  award  is  where  the  agreement  of  submission  to  ar- 
bitrators requires  suoh  submission  to  be  made  a  rule  of  a  designated 
court. 

Tbial  bt  Bsr SBBES. — In  a  proceeding  under  see.  849  of  the  code,  2  G.  i  H. 
210,  the  report  of  the  referees  stands  as  a  special  yerdict,  and  need  not 
be  attested  by  a  subscribing  witness. 
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APPEAL  from  the  Warren  Circuit  Court 

Gregory,  J. — Hedriek  sued  Judy  for  an  amount  alleged 
to*  be  due  from  the  latter  to  the  former,  on  account  of 
certain  partnership  transactions  between  them. 

Judy  answered  by  the  general  denial,  and  set-off  and 
counter-claim.  The  case  was  put  to  issue  by  reply  in 
denial. 

After  the  case  was  at  issue,  the  parties  filed  in  court 
their  written  agreement  as  follows : 

"We,  Jesse  Hedriek  and  Benjamin  Judy,  agree  to  refer 
all  matters  involved  in  the  action  pending  in  the  Warren 
Circuit  Court,  Indiana,  wherein  Jesse  Hedriek  is  plaintiff, 
and  Benjamin  Judy  is  defendant,  to  James  H.  Keys,  William 
Cissna,  and  Walter  B.  Miller,  and  that  the  court  shall  ap- 
point said  parties  as  referees  in  said  action. 

(Signed)  "  J.  E.  Hedrick, 

"  October  21, 1863.  Benjamin  Judy." 

The  court  made  the  order  accordingly.  The  referees 
heard  the  case,  and  made  their  report,  finding  for  the 
defendant  against  the  plaintiff  the  sum  of  (1,388;  where- 
upon a  judgment  was  rendered  without  objection. 

There  was  no  motion  for  a  new  trial,  nor  in  arrest  of 
judgment,  and  no  exceptions  taken  to  the  action  of  the 
court  in  any  manner. 

We  are  asked  to  reverse  the  judgment,  on  the  ground 
that  there  was  no  subscribing  witness  to  the  report  of  the 
referees.  It  is  claimed  that  the  report  of  the  referees  is 
a  statutory  award,  and  must  be  attested  by  a  subscribing 
witness.  2  G.  &  H.  844,  sec.  9.  But  this  position  can  not 
be  sustained. 

A  statutory  award  is,  where  the  agreement  of  submis- 
sion to  arbitrators  requires  such  submission  to  be  made  a 
rule  of  a  designated  court  JEstep  v.  Larsh,  16  Ind.  82; 
Carson  v.  Earlywiney  14  Ind.  256.  The  case  at  bar,  was 
a  proceeding  authorized  by  the  code,  when  all  or  any  of 
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the  issues  in  a  pending  action,  whether  of  fact  or  of  law, 
or  both,  are  by  the  agreement  of  the  parties  referred  to 
referees.    2  G.  &  H.  210,  211,  sees.  349,  350,  351. 

The  report  of  the  referees  stands  as  a  special  verdict, 
and  need  not  be  attested  by  a  subscribing  witness. 

Judgment  affirmed,  with  two  per  cent,  damages  and 
costs. 

B.  F.  Gregory  and  J.  Harper,  for  appellant. 
Joseph  H.  Brown,  for  appellee. 


Potter  and  Another  v.  The  State  on  the  relation  of 

Thompson. 

Guardian — Bond. — It  is  the  duty  of  the  Court  of  Common  Pleas  to  require 
a  guardian  to  execute  an  additional  bond,  if  the  first  bond  given  by  him 
was  in  a  sum  too  small  to  cover  the  assets  in  his  hands,  or  to  remove 
him.    Page  568. 

Same. — The  guardian,  having  voluntarily  executed  such  additional  bond, 
can  not  be  discharged  from  its  obligations,  because  he  was  not  compelled 
to  execute  it  by  the  order  of  the  court.    Page  558. 

Bond — Execution  of. — Where  the  name  of  the  surety  was  not  in  the  body 
of  the  bond,  his  signature  thereto  was  sufficient 

Judgment  against  Guardian. — In  a  suit  against  a  guardian  on  his  bond, 
the  court  in  its  judgment  added  ten  per  cent,  damages  on  the  amount 
found  against  the  guardian,  and  ordered  the  judgment  to  be  collected 
without  relief  from  valuation  laws. 

Htld,  that  this  was  right.    Page  554. 

APPEAL  from  the  Knox  Circuit  Court. 

Elliott,  J. — This  is  a  suit  in  the  name  of  the  state 
on  the  relation  of  Thompson,  against  the  appellants  on  a 
bond  executed  by  Potter,  who  was  the  guardian  of  Hiram 
Thompson,  with  Smith  as  his  surety. 

The  defendants  demurred  to  the  complaint,  because  it 
"does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  but  the  court  overruled  the  demurrer,  to  which 
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the  defendants  excepted.  Answer  in  denial.  The  court 
to  which  the  cause  was  submitted  for  trial,  by  agreement 
of  the  parties,  found  for  the  plaintiff;  motion  for  a  new 
trial  by  the  defendants  overruled,  and  judgment  on  the 
finding.    The  defendants  appeal. 

The  appellants  insist  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint.  The  material  facts  stated 
in  the  complaint  are,  that  on  the  15th  of  September,  1851, 
said  Potter  was  appointed  guardian  of  said  Hiram  Thomp- 
son and  others,  by  the  Probate  Court  of  Knox  county, 
and  as  such  gave  a  bond,  with  surety,,  in  the  penalty  of 
$500;  that  in  the  year  1858,  one  James  Thome,  a  com- 
missioner appointed  by  the  Common  Pleas  Court  of  said 
county,  in  a  suit  for  partition  therein  pending,  wherein 
Heben  and  Hodgcn  were  plaintiffs,  and  said  Hiram  Thomp- 
son and  others  were  defendants,  sold,  under  the  order  of 
said  court,  certain  real  estate,  in  said  suit  sought  to  be 
partitioned,  and  received  for  said  Hiram  Thompson,  from 
such  sale,  a  large  amount  of  money;  that  afterward,  on 
the  26th  of  March,  1858,  the  said  Potter  and  Smith  exe- 
cuted the  bond  in  suit,  which  was  approved  by  the  clerk 
of  said  Common  Pleas  Court,  and  filed  with  the  papers 
of  said  guardianship,  and  that  thereupon  the  said  Potter, 
as  such  guardian,  received  from  said  Thome  the  sum  of 
$826.82,  money  arising  from  said  sale,  and  belonging  to 
said  Hiram;  that  said  bond  was  intended  to  secure  the 
faithful  application  and  payment  of  said  money  by  the 
guardian  to  said  Hiram,  and  for  the  faithful  discharge  of 
the  duties  of  said  Potter  as  such  guardian ;  that  by  mistake 
the  name  of  said  Smith  was  omitted  in  the  body  of  said 
bond. 

The  complaint  further  avers  that  on  the  18th  of  Jan- 
uary, 1862,  the  said  Hiram,  then  being  over  the  age  of 
twenty-one  years,  the  said  guardian  accounted  to  the 
Common  Pleas  Court  of  said  county  for  the  money  re- 
ceived by  him  as  such  guardian  for  said  Hiram ;  and  was 
then  found  indebted  to  said  Hiram  in  the  sum  of  $994.95, 
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$800  whereof  were  on  account  of  the  money  so  received 
from  said  Thome ;  and  that  the  court  thereupon  ordered 
said  Potter  to  pay  said  sum  so  due  to  said  Hiram.  It  avers 
a  special  request  and  refusal  to  pay,  etc.,  and  demands 
judgment  for  the  amount  due  from  the  guardian,  less  the 
sum  of  $500,  the  amount  of  the  penalty  of  his  original 
bond.  A  copy  of  the  bond  is  made  a  part  of  the  com- 
plaint. It  is  in  the  penaMy  of  $1,600,  and  conditioned 
that  Potter  shall  faithfully  discharge  the  duties  of  his  trust 
according  to  law. 

The  objections  urged  to  the  complaint  are :  1.  That  the 
bond  in  suit  is  an  additional  or  second  bond,  given  by  the 
defendants  without  an  order  of  the  Court  of  Common 
Pleas  requiring  it,  and  that  it  was  not  approved  by  the 
court.  2.  That  it  is  void  because  the  name  of  Smithy  the 
surety,  is  not  in  the  body  of  the  bond.  The  same  objec- 
tions were  urged  on  the  trial,  when  the  plaintiff  offered 
the  bond  in  evidence. 

It  is  not  denied  by  the  appellants'  counsel  that  the 
Court  of  Common  Pleas  might  have  compelled  the  guardian 
to  execute  an  additional  bond,  upon  its  being  shown  that 
his  original  bond  was  in  a  sum  too  small  to  cover  or 
secure  all  the  money  and  assets  that  were  in  his  hands 
belonging  to  his  ward,  or  in  default  thereof  to  dismiss 
him  from  the  trust.  The  power  of  the  court  in  that 
respect  we  think  is  ample,  not  Only  in  the  exercise  of  its 
chancery  jurisdiction  over  the  subject,  but  is  also  fully 
conferred  by  statute.  The  rights  and  interests  of  minors, 
during  their  minority,  is  under  the  peculiar  guardianship 
of  the  Court  of  Common  Pleas ;  and  it  was  not  only  in 
the  power  of  that  court,  but  its  duty,  to  require  that  Potter 
should  execute  an  additional  bond,  if  the  first  bond  given 
by  him  was  in  a  sum  too  small  to  cover  the  assets  in  his 
hands,  or  to  remove  him  from  the  trust.  It  was  also  the 
duty  of  Potter  to  execute  such  additional  bond  when  so 
required  by  the  court.  The  object  of  the  law  is  to  keep 
the  interests  of  the  ward  constantly  secure.    And  if  Potter 
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voluntarily  discharged  his  duty  in  anticipation  of  a  proper 
requirement  of  the  court,  by  the  prompt  execution  of  a 
proper  bond,  and  "thereby  avoided  the  necessity  of  such 
order,  we  are  at  a  loss  to  see  upon  what  principle  he 
should  be  discharged  from  its  obligation,  simply  because 
he  had  not  been  compelled  by  the  order  of  the  court  to 
execute  it.  See  also  2  G.  &  H.  pec.  5,  p.  566.  We  think 
the  court  below  did  not  err  in  overruling  the  demurrer  to 
the  complaint.  The  name  of  Smith,  the  surety,  was  not 
in  the  body  of  the  bond,  but  this  did  not  render  it 
void  as  to  him;  his  signature  to  the  bond  was  suffi- 
cient. Pequankett  v.  Mathes,  7  N.  H.  230 ;  Smith  v.  Orooker, 
5  Mass.  538.  If  it  were  otherwise  at  common  law,  it 
would  be  cured  by  sec.  5,  2  GL  &  H.  566. 

The  court  added,  in  the  final  judgment,  ten  per  cent, 
damages  on  the  amount  found  against  the  guardian,  and 
also  ordered  that  the  judgment  be  collected  without  relief 
from  valuation  laws.  This  was  right.  See  Potter  and 
Others  v.  The  State  ex  rel.  of  Thompson,  decided  at  this  term, 
in  which  those  questions  are  discussed. 

Judgment  affirmed,  with  five  per  cent,  damages  and  costs. 

J.  C.  Denny,  for  appellant. 
F.  W.  Viehe,  for  appellee. 


The  Ohio  and  Mississippi  Railroad  Company  t>.  Davis. 

Railroad  Company — Reciivke — Damages. — Suit  againBt  the  railroad  com- 
pany to  recover  damages  for  injuries  resulting  from  a  collision  with  the 
rolling  stock  of  the  company,  under  the  management  of  her  hands.  On 
the  trial  the  defendant  offered  evidence  for  the  purpose  of  showing,  under 
the  general  denial,  that  at  the  time  of  the  committing  of  the  alleged  griev- 
ances the  railroad  was  not  in  her  possession,  or  in  any  manner  under 
her  control;  that  she  did  not  employ,  pay,  or  in  any  manner  oontrol  the 
hands,  servants,  or  agents  engaged  on  the  road  In  the  running  of  trains, 
or  in  any  other  capacity,  and  that  the  servants  who  are  charged  with 
haying  committed  said  injury  were  not  the  servants  of  the  company,  or 
under  her  control,  but  that  the  railroad,  with  all  its  appurtenances,  was 
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in  the  exclusive  possession,  use,  and  control  of  a  receiver  appointed  by 

the  United  State*  District  Court)  who  had  the  employment  and  control  of 

all  the  hands  used  upon  the  road.  9 

Held,  that  the  evidence  was  material  and  relevant  to  the  issue,  and  should 

have  been  admitted. 
Held,  also,  that  the  possession  of  a  receiver  appointed  by  the  court  can  not 

be  regarded  as  the  possession  of  the  railroad  company. 
Held,  also,  that  a  railroad  company  can  not  be  held  liable  for  the  act  of  any 

servant  of  a  receiver  appointed  by  the  court. 
Complaint. — The  averment  that  defendant  ran  the  train  with  carelessness 

and  gross  negligence,  wherefore,  etc.,  is  good  upon  demurrer. 

APPEAL  from  the  Orange  Circuit  Court. 

Ray,  Ch.  J. — This  action  was  originally  brought  by  the 
appellee  in  the  Lawrence  Circuit  Court  to  recover  damages 
for  injuries  sustained  by  him,  resulting,  it  is  alleged,  from 
a  collision  with  rolling  stock  of  the  appellant,  under  the 
management  of  her  hands.  The  complaint  avers  "  that  he 
(appellee)  was  passing  the  track  of  said  road  with  neces- 
sary care,  at  the  usual  and  known  place  of  crossing,  and 
while  he  was  passing  said  track,  the  said  defendant,  with 
carelessness  and  with  gross  negligence,  and  without  giving 
any  warning  whatever,  caused  one  of  her  engines  to  run 
upon  said  track  with  great  speed,  and  without  any  signal 
whatever,  and  the  said  appellee  being  on  such  track,  cross- 
ing the  same  with  his  cattle  and  carriage,  and  said  engine, 
60  carelessly  and  without  signal  run  as  aforesaid,  was  caused 
to  come  into  collision,  etc.,  and  without  any  fault  on  his 
part;  whereby,"  etc. 

The  action  was  subsequently  transferred,  upon  the 
affidavit  and  motion  of  appellant,  to  the  Orange  Circuit 
Court.  To  the  complaint  a  demurrer  was  filed,  which  was 
overruled  by  the  court,  and  an  exception  reserved. 

It  is  insisted  that  negligence  is  not  sufficiently  charged 
against  the  appellant.  In  our  opinion,  the  ruling  of  the 
court  upon  the  demurrer  was  right.  The  charge  is,  that 
the  appellant  ran  the  train  with  carelessness  and  with 
gross  negligence.  Answers  were  filed  in  several  para- 
graphs, among  which  was  the  general  denial.    The  bill  of 
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exceptions  shows  that,  on  the  trial  of  the  cause,  the  appel- 
lant offered  in  evidence  a  transcript  of  a  record  of  the 
United  States  Circuit  Court  for  the  district  of  Indiana, 
and  the  depositions  of  Theodore  Gazlay  and  Alexander  H. 
Lewis,  all  of  which  were  so  offered  for  the  purpose  of  show- 
ing, under  the  general  denial,  that  at  the  time  of  the  com- 
mitting of  the  alleged  grievances,  the  appellant's  railroad 
was  not  in  her  possession,  or  in  any  manner  under  her  con- 
trol; that  she  did  not  employ,  pay,  or  in  any  manner  con- 
trol the  hands,  servants,  or  agents  engaged  upon  the  road 
in  the  running  of  trains,  or  in  any  other  capacity,  and  that 
the  servants  who  are  charged  with  having  committed  said 
injury  were  not  the  servants  of  the  company,  or  in  any 
manner  under  her  control;  but  the  railroad  and  all  its 
appurtenances  and  dependencies  were  in  the  exclusive 
possession,  use,  and  control  of  one  Joseph  W.  Alsop,  a 
receiver  appointed  by  the  United  States  Circuit  Court  for 
the  district  of  Indiana,  and  that  he  had  the  employment 
and  control  of  all  the  hands,  agents,  and  servants  engaged 
upon  the  railroad  or  about  the  business  thereof. 

The  appellee  objected  to  the  introduction  of  this  evidence, 
on  the  ground  that  it  was  irrelevant  and  immaterial,  and 
the  court  sustained  the  objection. 

The  complaint  charges  that  the  injury  to  the  appellee 
resulted  from  the  gross  negligence  of  the  appellant,  in  the 
management  of  the  train.  This  was  a  material  averment, 
and,  unless  sustained  by  proof,  the  plaintiff  below  can  not 
recover  in  this  cause. 

The  action  is  for  damages  resulting  from  the  negligent 
act  of  a  corporation ;  but  the  corporation  could  do  no  act 
save  by  its  agents  and  servants,  and  proof  which  tended  to 
show  that  the  persons  who  committed  the  wrong  were  not 
the  agents  or  employees  of  the  corporation,  would  seem  to 
be  relevant  and  material. 

This  court*  held,  in  the  case  of  Crockett  v.  Calvert,  8  Ind. 
127,  where  A  hired  his  wagoji,  team,  and  teamster  to  J5, 
and  during  the  bailment  the  team  ran  away,  and  ran  against 


566  SUPREME  COURT  OF  INDIANA. 

The  Ohio  and  Mlasiasippi  Railroad  Company  v.  Dayis. 

(75  horse,  injuring  him  so  that  he  died,  that  the  teamster 
was  the  servant  of  the  bailor  and  not  of  the  bailee,  and  the 
bailor  was  the  party  liable  for  the  injury.  The  decision 
rested  upon  the  authority  of  Quarman  v.  Burnett  et  at, 

6  M.  &  W.  497,  in  which  case  Baron  Parke,  in  delivering  the 
opinion  of  the  court,  makes  use  of  the  following  language : 
"Upon  the  principle  that  qui  facit  per  aliumfacit  per  se, 
the  master  is  responsible  for  the  acts  of  his  servant;  and 
that  person  is  undoubtedly  liable  who  stands  in  the  rela- 
tion of  master  to  the  wrong-doer ;  he  who  selected  him  as 
his  servant,  from  the  knowledge  or  belief  in  his  skill  and 
care,  and  who  could  remove  him  for  misconduct,  and 
whose  orders  he  was  bound  to  receive  and  obey.  And  no 
other  person  than  the  master  of  such  servant  can  be  liable, 
on  the  simple  ground  that  the  servant  is  the  servant  of,  and 
his  act  the  act  of,  another."  This  case  overruled  Bush  v. 
Steinman,  1  Bos.  ft  Pull.  404,  which  has  never  been  recog- 
nized as  authority  in  this  state. 

The  above  decision  was  fully  approved  and  the  same  prin- 
ciples recognized  in  the  cases  of  Bapson  v.  Cvbitt,  9  M.  ft  "W. 
710;  Bobbitt  v.  North-western  B.  B.  Co.,  4  W.  H.  ft  Gh  254; 
Reedie  v.  Same,  Id.  244 ;  Knight  v.  Fox,  5  Exch.  721 ;  Overton 
v.  Freeman,  11  C.  B.  867 ;  Peachy  v.  Rowland,  13  C.  B.  182 ; 
Sadler  v.  Herdock,  80  Eng.  L.  ft  E.  167;  Steel  v.  S.  E.  B.  B. 
Co.,  82  Id.  866 ;  Scott  v.  Mayor,  etc.,  88  E.  L.  ft  E.  477. 

The  rule,,  so  well  considered  and  clearly  established  in 
England,  has  been  followed  very  generally  in  this  country. 
The  case  of  Blake  v.  Ferris,  1  Seld.  48,  applies  the  rule,  where 
certain  persons  were  permitted  to  construct  a  public  sewer 
at  their  own  expense,  and  employed  another  person  to  do 
it  at  an  agreed  price  for  the  whole  work,  they  were  held 
not  liable  for  injury  resulting  from  the  negligence  of  the 
contractors.  The  same  court  have  again  recognized  the 
rule  in  Stevens  v.  Armstrong,  2  Seld.  435 ;  City  of  Buffalo  v. 
Hottoway,  3  Id.  493 ;  Pack  v.  Mayor,  etc*  of  New  York,  4  Id. 
222 ;  KeUy  v.  Mayor,  etc.,  1  Kern.  432 ;  CTRourke  v.  Hart, 

7  Bosw.  611.    The  Supreme  Court  of  Massachusetts,  in  the 
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case  of  Milliard  v.  Richardson,  8  Grey  Rep.  349,  after  a 
careful  review  of  the  decisions,  announce  the  law  as  thus 
settled  by  the  weight  of  authority. 

The  decision  in  Be  Forrest  v.  Wright,  2  Mich.  868,  is  to 
the  same  effect.  This  is  also  the  case  of  City  of  Cincinnati 
v.  Stone,  5  Ohio  (N.  8.)  88 ;  the  same  ruling  was  had  in 
the  case  of  Painter  v.  The  City  of  Pittsburg,  reported  in 
Am.  Law  Beg.,  1864,  p.  360. 

In  the  case  of  AUhorf,  Adminstrator,  et  al.  v.  Wolfe,  22 
N .  T.  856,  it  was  held  that  while  the  owner  of  fixed  prop- 
erty is  in  general  responsible,  that  it  be  so  used  as  that 
others  receive  no  injury,  still  he  may  absolve  himself  under 
some  exception,  as  that  the  offender  was  there  despite  of  due 
care  to  exclude  negligent  persons,  by  superior  force,  or  in 
the  employment  of  a  third  person  having  temporary  control. 
That  the  same  rule  holds  in  regard  to  real  and  personal 
property,  was  decided  in  Reedie  v.  London  and  North-western 
Railway,  4  Exch.  244,  and  Simons  v.  Mortier,  29  Barb.  419, 
except  perhaps  in  the  single  instance  where  the  act  com- 
plained of  in  regard  to  real  estate  amounts  to  a  nuisance. 

In  Weyant  v.  The  New  York  and  Harlem  Railroad  Com- 
pany, 8  Duer,  360,  the  rule  was  applied  to  a  case  some- 
what analagous  to  the  one  now  under  consideration. 
"  Weyant  was  thrown  out  of  his  wagon  and  injured  in  Canal 
street  by  a  car  which  belonged  to  the  New  Haven  Railroad 
Company,  but  the  horses  which  drew  it,  and  the  driver 
who  was  driving  it,  were  in  the  employ  of  the  defendants, 
the  Harlem  Railroad  Company.  The  sole  question  which 
arose  was,  whether  the  Harlem  Railroad  Company  or  the 
New  Haven  Railroad  Company  was  liable."  It  was  held 
that  the  Harlem  Railroad  Company  was  liable.  In  Fletcher 
v.  Boston  and  Maine  Railroad,  1  Allen,  9,  the  court  held 
the  railroad  company  responsible  for  an  injury  occasioned 
by  a  want  of  proper  care  and  prudence  on  the  part  of  its 
servants  in  the  management  of  a  train  which  was  under 
their  exclusive  care  and  control,  although  the  trains  be- 
longed to  another  company,  and  decided  that  it  was  imma- 
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terial  who  in  fact  were  the  owners  of  the  engine  and  cars 
constituting  the  train.  "  This  most  be  so,  for  if  a  wrong 
was  done,  it  was  by  those  who  had  the  exclusive  direction 
and  control  of  the  train  at  the  time,  and  no  others."  It 
was  also  decided  in  that  case, "  that  if  such  injury  results 
from  the  negligence  of  another  railroad  company  which 
has  a  joint  right  with  the  defendants  to  use  the  defendant's 
track,  under  a  lease  from  the  defendants,  and  which  is  ac- 
cordingly running  trains  over  the  defendant's  road  on  its 
own  account,  the  defendants  are  not  responsible  in  this 
action."  This  decision  of  a  court  of  eminent  judicial  learn- 
ing is  entitled  to  grave  consideration. 

The  ruling  of  the  Supreme  Court  of  Vermont,  in  Felton 
v.  Dealt,  22  Vt.  Rep.  170,  has  been  repeatedly  relied  upon 
in  later  cases  in  other  states.  There  the  defendant,  being 
the  owner  of  a  farm  and  ferry,  leased  them  by  parol  to 
one  jET,  for  the  term  of  one  year,  upon  certain  conditions, 
among  which  it  was  provided  that  the  profits  and  pro- 
ceeds of  the  farm  should  be  divided  equally  between  the 
defendant  and  the  lessee ;  that  the  lessee  should  keep  and 
manage  the  ferry  at  his  own  expense  and  labor,  the  de- 
fendant to  put  the  boat  in  good  order  at  the  commence- 
ment of  navigation,  and  the  expense  of  subsequent  repairs 
to  be  borne  one-half  by  the  defendant  and  one-half  by 
the  lessee;  that  the  lessee  should  pay  to  the  defendant, 
one-half  of  the  receipts  of  the  ferry  weekly,  during  the 
continuance  of  the  lease ;  that  the  lessee  was  to  conduct 
all  his  business  as  such  tenant,  and  to  manage  the  said 
"farm  and  premises"  so  leased  to  him,  in  a  careful, 
prudent,  and  husbandlike  manner,  and  was  to  allow  no 
one  but  a  suitable  man  to  attend  the  ferry,  and  was 
to  be  responsible  to  the  defendant  for  "damages  occa- 
sioned by  willful  misconduct  or  neglect  in  the  manage- 
ment of  the  said  farm  and  premises,  and  in  the  man- 
agement of  the  said  ferry,  and  the  said  scow  and  boat ;" 
that  court  held  "that  by  this  agreement  JEL  became 
tenant  of  the  defendant,  both  of  the  farm  and  ferry,  and 
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that  the  defendant  was  not  responsible  for  the  negligence 
of  H  in  so  managing  the  ferry  that  damage  had  accrued 
to  the  person  and  property  of  a  passenger  in  the  boat." 

In  Alabama,  an  action  was  brought  against  the  licensee 
of  a  ferry.  He  had  given  the  bond  required  by  law.  The 
suit  was  brought  to  recover  the  value  of  a  wagon  and 
horses  which  had  been  lost  in  crossing  the  ferry.  It  was 
proved,  on  the  part  of  the  defendant,  that  at  the  time  of 
the  loss  the  ferry  was  in  the  possession  of  a  lessee,  to  whom 
it  had  been  rented  by  the  defendant,  and  who  was  entitled 
to  the  ferriage.  By  a  statute  of  Alabama,  it  was  declared 
that  no  person  should  open  or  establish  a  public  ferry  with- 
out  license,  and  a  bond  and  security  as  prescribed.  Yet 
it  was  held,  that  the  action  would  not  lie  against  the  lessor 
of  the  ferry,  for  the  reason  that  the  tenant  of  the  ferry  was 
not  his  servant.    Ladd  v.  Chotard,  1  Ala.  Rep.  866. 

The  Supreme  Court  of  New  York  approve  and  apply 
the  law  as  stated  in  this  last  case,  in  Blackwell,  Adm'r  v. 
Wiswatt,  24  Barb.  Rep.  355 ;  and  they  held  also  "  that, 
although,  as  between  the  defendant  and  the  government, 
the  defendant  might  have  been  guilty  of  a  breach  of 
duty  when  he  made  the  contract  to  lease  the  ferry  to 
another,  yet  that  such  breach  was  not  per  se  a  wrongful 
act,  for  which  an  action  would  lie  in  favor  of  a  stranger; 
that  it  would  still  be  necessary  to  show,  in  order  to 
maintain  an  action  founded  upon  the  mere  fact  that  the 
defendant  had  thus  leased  the  ferry,  that  by  this  very 
act  he  had  been  guilty  of  a  wrong  which  had  resulted 
in  injury  to  the  plaintiff."  The  same  court  held  "that 
the  lessor  of  a  ferry  is  not  liable  for  the  torts  of  the  lessee 
or  his  servants.  The  doctrine  of  respondeat  superior  can 
not  apply,  as  the  relation  between  lessor  and  lessee  is  not 
that  of  partners,  nor  master  and  servant,  nor  agency." 
Norton  v.  Wiswatt)  26  Barb.  Rep.  618. 

In  a  recent  case,  an  application  of  the  law  theretofore 
announced  in  that  court,  has  been  made,  which,  unless 
disregarded  by  us,  must  be  decisive  of  the  question  under 
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consideration:  •*  Where  .D  and  if  had  an  absolute  contract 
with  a  railroad  company  to  draw  its  cars  oyer  a  certain 
portion  of  the  road,  to  furnish  the  horses  and  drivers  for 
that  purpose,  and  to  assume  the  entire  control  of  the 
work,"  it  was  held  *'  that,  while  D  and  M  were  in  the 
performance  of  this  contract,  the  railroad  company  could 
not  be  made  liable  for  the  negligent  acts  of  D  and  HTs 
employees."  Schular  v.  Hudson  Miner  Railroad  Company, 
88  Barb.  S.  C.  653. 

We  are  satisfied,  from  the  consideration  of  the  author- 
ities cited,  that  the  evidence  offered  by  the  defendant  in 
this  case  was  material,  and  xelevant  to  the  issue.  While 
we  are  not  required  to  determine  that  a  corporation 
which  has  received  special  powers  and  privileges  from 
the  legislature,  and  assumed  certain  duties  and  liabilities 
to  the  public,  may,  while  retaining  her  charter  franchise, 
relieve  herself  from  her  liabilities  by  a  lease  of  her  road 
to  other  parties,  we  regard  it  as  very  clear,  upon  principle, 
that  she  can  not  be  held  liable  for  the  act  of  any  servant 
of  a  receiver  appointed  by  the  court. 

It  may  be  argued  that  the  possession  of  the  lessee  is  but 
to  the  public,  that  of  the  lessor.  The  possession  of  the 
receiver  can  not,  however,  be  regarded  as  the  possession  of 
the  railroad  company,  but  is  in  every  view  antagonistic 
thereto.  "The  receiver  is  under  the  control  of  the  court 
that  appointed  him,  and  his  possession  is  the  possession  of 
the  court."  Angel  v.  Smith,  9  Ves.  835;'  Wiswall  v.  Samp- 
son,  14  How.  S.  C.  52.  The  acts  of  the  receiver  are  not 
the  acts  of  the  corporation,  nor  can  she  control  either  the 
receiver  or  his  employees.  An  attempt  to  exercise  such 
authority  would  be  resisted  by  the  courts.  It  would  be  a 
severe  rule  which  would  render  the  railroad  company 
responsible  for  the  negligence  of  the  agent  of  the  court 
that  had  deprived  her  of  the  possession  and  enjoyment  of 
her  road — bed,  track,  $nd  equipments.  We  have  been  re- 
ferred to  no  decision,  and  are  aware  of  no  principle  of  law 
which  would  impose  such  a  liability.    The  case  of  The 
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Ohio  and  Mississippi  Railroad  Company  v.  Fitch,  20  Ind. 
498,  while  doubtless  regarded  as  controlling  the  ruling 
of  the  court  below  in  this  case,  has  since  then  been  fully- 
explained,  upon  all  points  in  which  the  opinion  therein 
rendered  can  be  regarded  as  authority,  by  the  later  decision 
of  this  court,  in  McKinney  v.  The  Ohio  and  Mississippi 
Railroad  Company,  22  Ind.  99.  The  liability  imposed  in 
the  cases  cited  from  our  reports  was  statutory,  and  did 
not  arise  from  the  negligent  act  of  the  servants  of  the 
corporation,  and  the  rule  respondeat  superior  could  have 
no  application. 

It  can  not  be  insisted  that  any  special  hardship  results 
to  the  appellee  from  this  ruling,  for  it  must  not  be  assumed 
that  a  party  who  suffers  from  the  negligent  act  of  the 
servants  of  a  receiver  is  without  remedy.  The  court  can 
not  permit  her  possession  to  result  in  wrong  to  one  without 
fault,  but,  upon  sufficient  proof,  will  grant  the  relief  to 
which  the  sufferer  may  be  entitled.  To  that  forum  his 
petition  should  be  addressed. 

As  the  application  of  the  principle  we  have  considered, 
to  the  case  of  a  corporation  whose  property  is  in  the 
possession  of  a  receiver,  involves  important  consequences, 
and  the  question  is  before  the  court  for  the  first  time,  we 
have  felt  it  proper  to  press  the  examination  of  authorities 
beyond  the  limits  of  the  decisions  with  which  counsel  have 
favored  us,  and  have  therefore  reviewed  at  some  length  the 
application  of  the  rule  to  the  various  cases  presented  in 
other  courts. 

The  evidence  offered  in  the  case  now  in  judgment  being 
relevant,  was  clearly  admissible  under  the  general  denial, 
as  it  tended  to  controvert  a  material  allegation  of  the 
complaint.  2  G.  &  II.  113,  sec.  91.  Schularv.  The  Hudson 
River  Railroad  Company,  supra;  Hart  v.  New  Orleans  and 
Carrolton  Railroad  Company,  4  Lou.  261. 

For  the  error  in  excluding  the  evidence  offered  by 
appellant,  and  in  overruling  the  motion  for  a  new  trial, 
this  cause  is  reversed  at  the  costs  of  the  appellee,  and 
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remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 

Theodore  Gazlay,  Carter  Gazlay,  and  Malott  $  Cobb,  for 

appellant. 
James  Collins  and  Gideon  Putnam,  for  appellee. 


Yater  and  Another  v.  Mullen. 

• 

Evidence — Discretion  of  the  Covet. — Suit  to  recover  the  value  of  a  steam- 
engine  and  the  machinery  of  a  saw-mill,  which  had  been  converted  by  the 
defendants.  The  court  below  suppressed  so  much  of  a  deposition  as  con- 
tained the  testimony  of  a  witness  as  to  the  value  of  the  property  when  he 
saw  it,  about  a  year  after  the  conversion. 

Eddy  that  the  ruling  was  proper.    Page  663. 

Eildy  also,  that  in  the  absence  of  more  direct  methods  of  reaching  the  truth, 
and  upon  the  statement  of  counsel  for  the  party  that  he  expected  to  pro- 
duce other  evidence  requisite  to  connect  it  with  the  case,  it  might  hare  been 
error  to  have  suppressed  this  part  of  the  deposition.  But,  the  record  being 
silent,  the  presumption  is  that  no  such  professional  assurance  was  given, 
and  that  the  court  below  exercised  properly  thd  discretion  with  which  it  is 
vested  as  to  such  matters  in  trials. at  nisi  prim.    Page  564. 

Evidence — Fixtures. — The  plaintiff  claimed  the  property  by  virtue  of  a 
purchase  from  a  third  person  who  had  erected  a  mill  on  the  land  of  B,  in 
pursuance  of  a  parol  contract  with  him,  to  the  effect  that  he  was  to  erect 
the  mill,  and  B  was  to  convey  to  him  an  undivided  half  of  ih»  land,  and 
become  the  owner  of  half  of  the  mill;  but  this  contract  was  not  to  go  into 
effect  unless  B  discharged  a  judgment  against  him,  which  was  a  lien  on 
the  land.  If  he  did  not  do  so,  the  mill  was  to  remain  the  property  of 
plaintiff's  vendor.  The  judgment  was  not  paid;  the  land  was  sold  on 
execution  to  satisfy  it,  and  purchased  by  the  vendor  of  the  defendants. 
The  mill  was  not  estimated  in  appraising  the  land,  and  at  the  sale  the 
sheriff  publicly  stated  that  the  mill  was  not  being  sold. 

Held,  that  a  motion  to  suppress  so  much  of  the  deposition  of  B  as  gave  the 
parol  contract  was  correctly  overruled. 

Hold,  also,  that  such  a  parol  contract  would,  if  followed  by  the  possession, 
create  the  relation  of  landlord  and  tenant,  and  give  the  tenant  all  the 
rights  attaching  to  that  character,  concerning  fixtures  erected  by  him  for 
the  purposes  of  manufacture,  even  in  the  absence  of  a  special  contract 
looking  to  their  removal.    Page  565. 

Excessive  Damages.— The  Supreme  Court  will  not  interfere  with  a  verdict 
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on  the  ground  of  excessive  damages,  unless  it  appears  from  the  evidence 
that  the  damages  assessed  are  outrageous  at  the  first  blush.    Page  565. 

Parties — Testimony — Diligence. — The  defendants  made  application  for  a 
new  trial,  supported  by  affidavit,  showing  that,  owing  to  the  illness  of  the 
judge,  it  was  apprehended  he  would  not  be  present  at  the  term  of  the  court 
at  which  the  cause  was  set  for  trial,  and  a  groundless  rumor  prevailed  that 
one  of  defendants'  counsel  would  hold  the  court;  one  of  the  defendants 
inferring,  hence,  that  the  case  would  not  be  tried  at  that  term,  started  to 
Indianapolis  on  the  morning  tof  the  first  day  of  the  term,  expecting  to  return 
in  time  to  testify  in  the  cause,  but  was  delayed  by  an  accident,  which  pre- 
vented his  making  connections  on  the  railroad,  so  that  he  did  not  reach 
court  in  time  to  testify. 

Held,  that  a  witness  subpoenaed,  not  a  party,  who  would  deprive  a  party  of  his 
testimony  under  such  circumstances,  would  be  liable  to  damages  to  the 
party  injured  by  his  non-attendance,  and  would  besides  be  at  the  mercy  of 
the  court  for  his  contempt  of  its  process. 

Held,  also,  that  a  party  wishing  his  own  testimony  must  be  held  to  all  the 
diligence  which  the  law  requires  of  an  indifferent  witness.    Page  566. 

APPEAL  from  the  Ripley  Circuit  Court. 

Frazeh,  J. — Suit  to  recover  the  value  of  personal  property 
of  the  plaintiff  alleged  to  have  been  converted  by  the  de- 
fendants.   Judgment  for  the  plaintiff. 

The  property  alleged  to  have  been  converted,  was  a 
steam-engine,  boiler,  and  machinery  of  a  saw-mill. 

The  deposition  of  a  witness  for  the  defendants  was 
taken,  who  saw  the  property  about  one  year  after  the  suit 
was  brought,  and  who  states  its  value  when  he  saw  it,  and 
gives  a  description  of  it,  and  its  value  when  new.  So 
much  of  it  as  gives  the  value  of  the  property  when  the 
witness  saw  it  was  suppressed,  on  motion,  and  this  is 
assigned  for  error. 

It  is  claimed  that  this  was  proper  evidence  to  go  to 
the  jury,  because  it  might  appear  by  other  evidence  that 
the  property  had  undergone  no  change  in  condition  or 
value  during  the  intervening  period.  "We  know,  however, 
that  such  property,  whether  used  or  not,  must*  during  the 
lapse  of  a  year,  be  somewhat  deteriorated.  The  laws  of 
physics  render  this  inevitable.  The  fact  to  be  ascertained 
was  the  value  of  the  property  when  the  suit  was  brought* 
In  the  very  nature  of  things  this  could  be  shown  by  more 
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in  the  exclusive  possession,  use,  and  control  of  a  receiver  appointed  by 

the  United  State*  District  Court,  who  had  the  employment  and  control  of 

all  the  hands  used  upon  the  road. 
Held,  that  the  evidence  was  material  and  relevant  to  the  issue,  and  should 

have  been  admitted. 
Held,  also,  that  the  possession  of  a  receiver  appointed  by  the  court  can  not 

be  regarded  as  the  possession  of  the  railroad  company. 
Held,  also,  that  a  railroad  company  can  not  be  held  liable  for  the  act  of  any 

servant  of  a  receiver  appointed  by  the  court 
Complaint. — The  averment  that  defendant  ran  the  train  with  carelessness 

and  gross  negligence,  wherefore,  etc.,  is  good  upon  demurrer. 

APPEAL  from  the  Orange  Circuit  Court. 

Ra.y,  Ch.  J. — This  action  was  originally  brought  by  the 
appellee  in  the  Lawrence  Circuit  Court  to  recover  damages 
for  injuries  sustained  by  him,  resulting,  it  is  alleged,  from 
a  collision  with  rolling  stock  of  the  appellant,  under  the 
management  of  her  hands.  The  complaint  avers  "  that  he 
(appellee)  was  passing  the  track  of  said  road  with  neces- 
sary care,  at  the  usual  and  known  place  of  crossing,  and 
while  he  was  passing  said  track,  the  said  defendant,  with 
carelessness  and  with  gross  negligence,  and  without  giving 
any  warning  whatever,  caused  one  of  her  engines  to  run 
upon  said  track  with  great  speed,  and  without  any  signal 
whatever,  and  the  said  appellee  being  on  such  track,  cross- 
ing the  same  with  his  cattle  and  carriage,  and  said  engine, 
60  carelessly  and  without  signal  run  as  aforesaid,  was  caused 
to  come  into  collision,  etc.,  and  without  any  fault  on  his 
part;  whereby,"  etc. 

The  action  was  subsequently  transferred,  upon  the 
affidavit  and  motion  of  appellant,  to  the  Orange  Circuit 
Court.  To  the  complaint  a  demurrer  was  filed,  which  was 
overruled  by  the  court,  and  an  exception  reserved. 

It  is  insisted  that  negligence  is  not  sufficiently  charged 
against  the  appellant.  In  our  opinion,  the  ruling  of  the 
court  upon  the  demurrer  was  right.  The  charge  is,  that 
the  appellant  ran  the  train  with  carelessness  and  with 
gross  negligence.  Answers  were  filed  in  several  para- 
graphs, among  which  was  the  general  denial.    The  bill  of 
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exceptions  shows  that,  on  the  trial  of  the  cause,  the  appel- 
lant offered  in  evidence  a  transcript  of  a  record  of  the 
United  States  Circuit  Court  for  the  district  of  Indiana, 
and  the  depositions  of  Theodore  Gazlay  and  Alexander  H. 
Lewis,  all  of  which  were  so  offered  for  the  purpose  of  show- 
ing, under  the  general  denial,  that  at  the  time  of  the  com- 
mitting of  the  alleged  grievances,  the  appellant's  railroad 
was  not  in  her  possession,  or  in  any  manner  under  her  con- 
trol; that  she  did  not  employ,  pay,  or  in  any  manner  con- 
trol the  hands,  servants,  or  agents  engaged  upon  the  road 
in  the  running  of  trains,  or  in  any  other  capacity,  and  that 
the  servants  who  are  charged  with  having  committed  said 
injury  were  not  the  servants  of  the  company,  or  in  any 
manner  under  her  control;  but  the  railroad  and  all  its 
appurtenances  and  dependencies  were  in  the  exclusive 
possession,  use,  and  control  of  one  Joseph  W.  Alsop,  a 
receiver  appointed  by  the  United  States  Circuit  Court  for 
the  district  of  Indiana,  and  that  he  had  the  employment 
and  control  of  all  the  hands,  agents,  and  servants  engaged 
upon  the  railroad  or  about  the  business  thereof. 

The  appellee  objected  to  the  introduction  of  this  evidence, 
on  the  ground  that  it  was  irrelevant  and  immaterial,  and 
the  court  sustained  the  objection. 

The  complaint  charges  that  the  injury  to  the  appellee 
resulted  from  the  gross  negligence  of  the  appellant,  in  the 
management  of  the  train.  This  was  a  material  averment, 
and,  unless  sustained  by  proof,  the  plaintiff  below  can  not 
recover  in  this  cause. 

The  action  is  for  damages  resulting  from  the  negligent 
act  of  a  corporation ;  but  the  corporation  could  do  no  act 
save  by  its  agents  and  servants,  and  proof  which  tended  to 
show  that  the  persons  who  committed  the  wrong  were  not 
the  agents  or  employees  of  the  corporation,  would  seem  to 
be  relevant  and  material. 

This  court  held,  in  the  case  of  Crockett  v.  Calvert,  8  Ind. 
127,  where  A  hired  his  wagop,  team,  and  teamster  to  B, 
and  during  the  bailment  the  team  ran  away,  and  ran  against 


566  SUPREME  COURT  OF  MMANA. 


Yatcr  and  Another  v.  Mullen. 


property  in  controversy  was  put  by  witnesses  at  various 
sums,  from  $2,600  down  to  $800.  In  this  condition  of  the 
evidence  we  could  not  say  that  the  damages  assessed  appear 
outrageous  at  first  blush.    Piquet  v.  McKay,  2  Blackf.  465* 

Another  reason  assigned  below  for  a  new  trial  is  in- 
sisted upon  as  sufficient  to  justify  a  reversal  of  the  case. 
The  facts  were  established  by  affidavits  supporting  the 
motion.  It  was  thus  shown  that  owing  to  a  recent  illness 
of  Hon.  Joseph  W.  Chapman,  judge  of  the  Ripley  Circuit 
Court,  it  was  apprehended  that  he  could  not  be  present  at 
that  term ;  that  on  the  first  day  of  the  term,  and  for  some 
days  prior,  a  groundless  rumor  prevailed  that  Hon.  A.  C. 
Downey,  one  of  the  defendants'  counsel,  would  hold  the 
Court;  that  one  of  the  defendants,  informed  of  Judge 
Chapman's  illness,  and  that  he  could  not  hold  the  Court, 
and  inferring  that  Mr.  Downey  would  do  so,  from  the  feet 
that  he  had  held  the  Court  in  Ohio  county,  and  that  hence 
the  case  would  not  be  tried  at  that  term,  started  to  Indian- 
apolis on  the  morning  of  the  first  day  of  the  term,  expect- 
ing to  return  by  railroad  in  time  to  testify  as  a  witness  in 
the  cause ;  that  an  accident  to  a  freight  train  so  delayed 
his  return,  by  preventing  the  passing  of  the  passenger 
train,  that  he  did  not  reach  Court  in  time  to  testify  ;  that 
he  would  have  testified  that  the  property  was  not  worth 
over  $800,  and  that  no  demand  had  been  made  therefor 
before  the  commencement  of  the  suit,  as  a  witness  for  the 
plaintiff  had  testified;  that  by  his  absence  his  interests 
were  greatly  prejudiced,  in  consequence  of  the  recent  em- 
ployment of  counsel  to  take  the  place  of  those  first  em- 
ployed, who  were  absent.  The  affidavit  of  one  of  his  at- 
torneys shows  that  he  consented  to  enter  upon  the  trial,  in 
the  confident  expectation  that  the  defendant  would  return 
from  Indianapolis  in  time  to  testify. 

Parties  by  statute  may  be  witnesses  for  themselves ;  but 
the  witness  subpoenaed,  not  a  party,  who  would  deprive  a 
party  of  his  evidence,  by  such  circumstances  as  the  defend- 
ant in  this  case  shows  to  excuse  bis  own  absence,  would 
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be  liable  in  damages  to  the  party  injured  by  his  non-at- 
tendance, and  would,  besides,  bo  at  the  mercy  of  the 
court  for  his  contempt  of  its  process..  Surely  a  party  wish- 
ing his  own  testimony  must  be  held  to  all  the  diligence 
which  the  law  requires  of  an  indifferent  witness.  He  went 
to  a  distant  point,  knowing  that  he  could  not  return  in 
time  to  testify,  unless  every  railroad  connection  should  be 
made  on  time.  He  allowed  no  room  for  such  accidents 
and  detentions  as  he  must  have  known  are  not  uncom- 
mon. He  voluntarily,  and,  so  far  as  is  disclosed,  without 
any  urgent  necessity  for  it,  took  the  needless  risk.  If  the 
consequences  have  proved  to  be  unfortunate,  it  is  solely 
because  he  failed  to  be  guided  by  that  prudence  and  fore- 
thought, which  the  law  requires  of  every  suitor  in  court, 
in  preparing  to  try  his  cause.  Diligence  is  required  of 
the  party  that  justice  may  be  administered  without  delay, 
and  the  court  could  not  properly  relieve  him  from  the 
consequences  of  his  own  neglect  of  his  interests. 

Judgment  affirmed,  with  one-fourth  of  one  per  cent, 
damages  and  costs.1 

A.  C.  Downey,  for  appellant. 

1  Note  by  the  Court. — There  was  no  argument  for  the  appellee. 
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Straight  Line  Railroad  Company. 

Waiver. — a  condition  precedent  in  a  subscription  of  land  to  a  corporation 
is  waived,  when  the  subscriber,  before  any  act  of  the  corporation  indi- 
cative of  an  intention  to  comply  with  the  condition,  executes  his  deed 
absolute  in  form,  and  receives  the  stock  of  the  corporation  therefor. 

Rescission — Tender. — Where  a  corporation  has,  by  the  false  representations 
of  its  agent,  induced  a  subscriber  to  convey  his  land,  and  receive  his 
stock  certificates,  before  the  condition  of  his  subscription  has  been  per- 
formed by  the  company,  and  the  land  has  afterward  been  conveyed  by 
the  corporation  to  purchasers,  with  full  knowledge  of  the  condition,  and 
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its  non-performance,  no  action  for  rescission  can  be  maintained  against 
the  company  and  their  assignees,  until  a  tender  of  the  stock  certificates 
has  been  made  to  the  corporation,  conditional  upon  their  procuring  a 
deed  of  reconveyance  of  the  land  to  the  subscriber. 
Laches. — Where  prompt  action  has  not  been  taken  by  a  party  asking  re- 
scission of  a  contract,  he  must  not  only  aver  ignorance  of  the  fraud,  or 
of  the  failure  to  comply  with  the  terms  of  the  agreement^  but  must  show, 
by  the  facts  averred  in  his  plea,  that  such  want  of  knowledge  was  not  the 
result  of  his  negleot  to  use  the  means  of  information  within  his  reach. 

APPEAL  from  the  Putnam  Circuit  Court. 

Ray,  Ch.  J. — Parks  avers  in  his  complaint  that  he  made 
a  subscription  in  1853,  payable  in  lands,  to  the  capital 
stock  of  The  Evansville,  Indianapolis,  and  Cleveland  Straight 
Line  Railroad  Company,  on  the  condition  that  the  railroad 
should  be  permanently  located  on  the  east  side  of  White 
river,  from  Indianapolis  to  Spencer,  within  one  mile  of 
a  line  theretofore  run  by  said  company;  that  such  location 
would  have  passed  through  and  near  other  lands  of  the 
plaintiff,  enhancing  their  value;  that,  in  pursuance  of  said 
contract  he,  in  1854,  conveyed  said  lands  to  said  company, 
and  received  certificates  of  stock,  which  he  now  brings 
into  court  ready  for  cancellation ;  that  the  company  have 
not  so  permanently  located  said  road,  but  have  incapaci- 
tated themselves  from  complying  with  said  condition,  by 
permanently  locating  said  road  on  the  west  side  of  White 
river  from  Martinsville  down,  and  subsequently — to- wit: 
in  1856 — said  company  conveyed  said  land  to  defendants, 
Love  and  Carpenter;  that  in  1857  said  Love  and  Carpenter 
conveyed  said  land  to  defendant,  Maxwell,  who  now  holds 
possession  and  claims  title;  that  the  price  stipulated  to 
be  paid  by  said  Maxicell  is  $5,480,  of  which  $1,000  was 
paid,  and  the  balance  remains  unpaid;  that  each  of  said 
grantees  had  full  notice  of  the  condition  upon  which  the 
subscription  was  made  and  the  land  conveyed,  and  the 
failure  of  said  company  to  comply  therewith,  and  its 
action  in  the  premises;  that  plaintiff  was  ignorant  of 
the  violation  of  the  contract  by  the  company,  and  the 
location  on  the  west  side  of  White  river,  until  in  the  year 
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1858,  when,  after  consulting  counsel,  he,  in  July,  1858,  in- 
stituted this  suit;  that,  before  the  commencement  thereof, 
he  demanded  of  said  Maxwell  the  possession  of  said  land, 
stating,  as  herein,  the  grounds  of  such  claim,  which  was 
refused. 

There  is  a  second  paragraph  reciting  the  same  facts, 
and  averring  that  the  execution  of  the  deed  by  plaintiff 
was  obtained  by  the  false  representations  of  the  agents 
of  the  company,  that  the  condition  had  been  complied 
with,  when  in  fact  it  had  not  then,  nor  has  it  since,  been 
performed. 

There  is  a  prayer  for  a  reconveyance  of  the  land,  or  if 
this  relief  be  refused,  that  the  balance  of  the  purchase 
money  due  from  Maxwell  be  paid  over  to  the  plaintiff. 

There  was  a  demurrer  to  each  paragraph  of  the  com- 
plaint sustained,  the  exceptions  to  which  rulings  present 
the  questions  to  be  decided  in  this  court. 

The  appellee  insists  that  the  conveyance  of  the  land  to 
the  company,  by  a  deed  absolute  on  its  face,  was  a  waiver 
of  the  condition  in  the  subscription,  and  an  election  to 
make  the  same  absolute.  This  can  only  be  urged  of  the 
averments  in  the  first  paragraph  of  the  complaint.  It 
has  been  held  by  this  court,  that  a  subscription  in  this 
form  does  not  become  absolute,  and  can  not  be  enforced 
(no  question  of  waiver  by  the  stockholder  of  the  con- 
dition arising)  until  the  company  have  complied  with 
tbe  condition.  The  Evansville,  etc.  Railroad  Company  v. 
Shearer,  10  Ind.  244.  The  condition  is  therefore  to 
be  construed  as  a  precedent  one.  This  subscription  was 
made  August  11,  1853.  The  conveyance  of  the  land  sub- 
scribed was  made,  by  deed  absolute  on  its  face,  March  22, 
1854.  The  first  resolution  of  the  board  of  directors  of 
the  railroad  company  locating  the  road,  was  passed  No- 
vember 9,  1854.  It  appears  by  these  dates,  that  before 
any  action  was  had  by  the  company  indicative  of  a  pur- 
pose to  comply  with  the  condition  required,  and  by  such 
action  on  their  part  to  render  the  subscription  absolute, 


570  SUPREME  COTJKT  OP  INDIANA. 

Parks  v.  The  Evansrille,  Ind'poliB,  and  Cleveland  Straight  Line  K.  R.  Go. 

the  appellant  came  forward  and  made  the  conveyance  of 
land,  inserting  no  condition  in  his  deed,  and  thereupon 
received  his  stock  certificates,  acquiring  thereby  all  the 
rights  of  a  stockholder  in  the  company.  Thereafter  the 
company  could  not,  by  any  act  of  hers,  deprive  him  of 
these  rights.  And  yet,  if  his  subscription  was  to  become 
absolute  and  obligatory  upon  him  only  when  the  road  was 
thus  located,  he  could,  prior  to  that  event,  have  no  right 
to  thus  exercise  the  privileges  of  a  stockholder.  The 
rights  of  the  parties  to  a  contract  must  be  mutual.  The 
right  of  release  from  a  contract  must  not  depend  upon  the 
choice  of  oue  of  the  parties,  but  upon  some  violation  of  its 
obligations  by  the  other.  The  appellant  having  volun- 
tarily assumed  a  position  inconsistent  with  the  relation  he 
occupied  toward  the  company  as  a  conditional  subscriber, 
and  without  any  official  action  on  their  part  accepting 
his  offer,  having  executed  his  deed,  and  received  his 
stock,  must  be  held  to  have  waived  the  condition.  The 
decision  in  the  case  of  Jeicett  v.  The  Laicrenceburg>  etc. 
Railroad  Company,  10  Ind.  539,  we  do  not  regard  as  in 
conflict  with  this  ruling.  The  subscription  made  by 
Jewett  was  "  on  condition  that  the  road  should  be  located 
within  twenty  rods  of  St.  OmerP  The  company  did  so 
locate  the  road,  and  commenced  working  on  such  loca- 
tion, and  afteward  Jetoett  paid  for  his  stock.  Subsequently 
the  company  abandoned  that  route,  aud  located  and  con- 
structed their  road  on  another  route.  When  Jewett  made 
his  conveyance,  the  railroad  company  had  clearly  indi- 
cated their  intent  to  accept  the  terms  of  his  subscription, 
and  no  waiver  on  his  part  could  be  implied.  The  subse- 
quent change  of  location  was  a  fraud  upon  his  rights. 
We  approve  the  result  reached  in  that  case,  without  being 
committed  to  the  line  of  argument  pursued.  The  de- 
cision of  The  Evansville,  etc.  Railroad  Company  v.  Dunn, 
17  Ind.  608,  seems  to  accord  with  the  view  adopted 
in  this  case.  There  a  conditional  subscription  was  made 
to  the  railroad  company,  and  eighteen  months  afterward 
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a  note  was  executed  in  payment  of  the  subscription,  with- 
out reciting  the  condition.  The  court  held  the  condition 
was  waived  by  the  giving  of  the  note. 

Another  objection  urged,  and  which  applies  to  each 
paragraph  of  the  complaint,  is  that  no  tender  of  the  stock 
certificates  is  averred  before  the  bringing  of  this  suit.  The 
appellant  attempts  to  avoid  the  force  of  this  objection  by 
insisting  that,  as  the  land  had  passed  into  other  hands,  he 
could  not  demand  his  deed  from  the  company,  and  so  need 
not  tender  the  stock  to  them.  The  ground  of  his  action 
asserted  against  the  assignees  of  the  compauy  was,  that 
they  were  purchasers  with  full  knowledge  of  his  rights, 
and  were  therefore  in  no  different  position  from  the  rail- 
road company.  This  is  true,  and  it  therefore  follows  that, 
unless  he  could  maintain  his  action  against  the  company, 
he  can  not  against  their  assignees.  It  devolved  no  special 
hardship  upon  him  to  require  an  offer  on  his  part  to  deliver 
the  stock  certificates  upon  their  procuring  a  deed  to  be 
executed  to  him  by  their  assignees.  The  conveyance  to 
purchasers,  with  knowledge  of  his  rights,  relieves  him 
from  no  duty  resting  upon  him  before  such  conveyance. 

The  rule  of  law  is  not  denied  by  appellant,  that  where 
the  consideration  received  is  of  any  value  to  either  party, 
its  return  must  be  tendered  before  the  plaintiff  can  sustain 
his  action  for  rescission ;  but  it  is  insisted,  on  the  authority 
of  Thurston  et  al.  v.  JBlanchard,  22  Pick.  Rep.  18,  and  Arm* 
strong  et  al.  v.  Tuffs  et  al,  6  Barb.  Rep.  432,  that  no  tender 
was  required  in  this  case.  The  authorities  cited  hold  that 
where  suit  was  brought  upon  a  consideration,  for  which 
the  defendant's  promissory  notes  have  been  subsequently 
taken,  it  was  sufficient  for  the  plaintiff  to  offer  to  surrender 
the  notes  on  the  trial,  to  be  canceled.  The  rule  assumes 
that  the  note  is  no  longer  of  value  to  the  plaintiff  upon  his 
election  to  rescind,  but  thereby  becomes  void  in  his  hands, 
and  can  have  occasioned  no  injury  to  the  defendant  while 
so  held  as  a  void  instrument.  This  is  not  true  of  the 
stock  certificates.     They  entitle  the  plaintiff  to  the  rights 
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of  a  stockholder,  and  he  remains  a  stockholder  until  he 
tenders,  and  continues  to  tender,  their  return  to  the  com- 
pany. He  can  not  by  virtue  of  the  certificates  remain  a 
stockholder,  and  yet  have  his  right  to  a  rescission  of  the 
contract. 

But  the  complaint  is  fatally  defective  in  not  showing 
that  prompt  action  by  the  appellant  which  the  law  requires, 
where  a  party  asks  its  aid  to  rescind  his  contract.  The 
conveyance  to  its  assignees,  by  the  company,  was  made  the 
23d  day  of  July,  1856,  and  the  complaint  avers,  that  before 
that  time  the  railroad  company  had  permanently  located 
its  road  on  the  west  side  of  the  river,  and  were  thereby 
disabled  from  complying  with  the  condition  of  the  sub- 
scription. The  complaint  does  not  aver  when  such  loca- 
tion was  made.  It  should  give  the  date,  as  the  plaintiff 
must  show  affirmatively  that  he  has  acted  promptly.  The 
presumptions  are  to  be  indulged  most  strongly  against  the 
pleader ;  but,  giving  the  appellant  the  advantage  of  his 
uncertain  pleading,  he  admits  that  two  years  passed  after 
such  location  before  he  asked  the  aid  of  the  court.  He 
pleads  ignorance,  but  does  not  aver  any  facts  to  prove  that 
his  want  of  knowledge  is  other  than  the  result  of  willful 
neglect  of  the  means  of  acquiring  knowledge.  The  igno- 
rance that  the  law  will  overlook,  when  much  time  has 
passed,  is  only  of  such  facts  "  as  the  party  by  the  use  of  a 
reasonably  active  diligence  could  not  have  known/'  Jen- 
kins v.  Freivitt,  7  Blackf.  329.  The  appellant  was  a  stock- 
holder in  the  company,  and  as  such  had  access  to  the 
records  of  the  corporation.  He  conveyed  his  land  before 
any  official  action  had  been  taken  to  comply  with  his 
conditional  subscription,  and  although  he  excuses  his  act 
by  an  averment  in  the  second  paragraph  of  his  complaint 
that  the  misrepresentations  of  appellee's  agent  induced  the 
conveyance,  he  fails  to  show  that  for  two  years  his  want 
of  knowledge  was  chargeable  to  aught  but  his  neglect  of 
the  means  within  his  reach  for  information. 

Judgment  affirmed. 
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J.  E.  McDonald  and  A.  L.  Boache,  for  appellee. 


Wynn  and  Wife  v.  Sharer. 

T&ust. — The  complaint  avers,  in  substance,  that  in  the  year  1868  the  plaintiff 
employed  -4,  as  his  agent,  to  purchase  a  lot  of  ground  of  about  one  acre,  upon 
which  plaintiff  designed  to  erect  a  house  suitable  for  himself  and  wife  to 
live  in ;  that  said  A  did  so  purchase  for  plaintiff  said  lot  of  ground,  which 
is  fully  described  in  the  complaint ;  that  the  plaintiff  paid  as  the  consider- 
ation therefor  the  sum  of  $100  to  one  B,  the  owner  of  the  same  at  that 
time ;  that  J9,  instead  of  conveying  the  lot  to  plaintiff,  as  he  should  have 
done,  conveyed  it  to  C,  as  a  trustee  for  and  for  the  use  of  D;  that  said  deed 
was  so  made  without  the  knowledge  or  consent  of  plaintiff;  that  since 
the  making  of  said  deed  D  has  died.  Prayer,  that  the  court  decree  that 
plaintiff  is  entitled  to  a  conveyance  of  the  premises,  and  that  defendants 
be  compelled  to  convey  to  him,  etc. 

Held,  that  the  facts  stated  in  the  complaint  are  sufficient  to  establish  a  trust 
in  favor  of  the  plaintiff. 

JBeldj  also,  that  the  words  "  absolute  conveyance  in  his  own  name,"  used  in 
the  8th  section  of  "  An  Act  concerning  Trusts  and  Powers,"  1  0.  &  H.  651, 
as  applied  to  the  facts  stated  in  the  complaint,  mean  an  absolute  convey- 
ance as  against  the  plaintiff,  in  contradistinction  to  a  conveyance  to  a 
trustee  for  the  use  of  the  plaintiff.    Page  675. 

APPEAL  from  the  Warren  Circuit  Conrt. 

Elliott,  J. — Sharer,  the  appellee,  sued  Wynn  and  toifc 
and  Benjamin  F.  Gregory  to  enforce  an  implied  or  resulting 
trust.  Wynn  and  wife  demurred  to  the  complaint,  but  the 
court  overruled  the  demurrer,  to  which  they  excepted. 

They  then  filed  an  answer  of  two  paragraphs:  1.  General 
denial.  2.  That  the  deed  mentioned  in  the  complaint  was 
made,  with  and  by  the  advice  and  consent  of  the  plaintiff, 
to  said  Gregory,  as  trustee  of  Catharine  Hughes,  the  plain- 
tiff's step-daughter,  in  consideration  of  services  in  work 
and  labor  performed  by  her  for  the  plaintiff.  They  also 
placed  on  file  their  written  agreement  and  consent,  that  the 
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plaintiff  and  his  wife  should  use  and  occupy  the  premises 
in  controversy,  free  of  rent,  as  long  as  they  should  live. 

Reply  in  denial  of  the  second  paragraph  of  the  answer. 
Gregory  answered,  disclaiming  any  interest,  legal  or  equi- 
table, in  the  subject-matter  of  the  suit ;  but  admitting  that 
the  premises  in  dispute  were  conveyed  to  him  in  trust  for 
Catharine  Hughes,  who  deceased  before  the  commencement 
of  the  suit.  The  issues  of  fact  were  tried  by  a  jury,  who 
found  for  the  plaintiff. 

Motion  for  a  new  trial  by  the  defendants,  Wynn  and  wife, 
was  overruled,  and  a  decree  for  the  plaintiff  on  the  finding 
of  the  jury. 

Wynn  and  wife  appeal.  The  questions  raised  in  this 
court,  and  urged  as  grounds  for  reversing  the  decree  are: 
1.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 2.  The  court  erred  in  overruling  the  motion  for  a 
new  trial,  for  the  reason  that  the  finding  of  the  jury  is  not 
sustained  by  the  evidence.  The  evidence  is  all  in  the 
record. 

The  facts  stated  in  the  complaint  are,  that  in  the  year 
1858  the  plaintiff  employed  Boliver  Bobb,  as  his  agent,  to 
purchase  a  lot  of  ground  of  about  one  acre,  at  or  near 
Williamsport,  in  Warren  county,  in  this  state,  for  said 
plaintiff,  upon  which  the  plaintiff  designed  to  erect  a  house 
suitable  for  himself  and  wife  to  live  in ;  that  said  Robb 
did  so  purchase  for  the  plaintiff  said  lot  of  ground,  which 
is  fully  described  in  the  complaint;  that  the  plaintiff  paid, 
as  the  consideration  therefor,  the  sum  of  $100  to  one 
Robert  D.  Purviance,  the  then  owner  of  the  same;  that 
the  said  Purviance,  instead  of  conveying  said  lot  to  the 
plaintiff  as  he  should  have  done,  conveyed  it  to  the  defend- 
ant, Benjamin  F.  Gregory,  as  a  trustee  for  and  for  the  use 
of  one  Catharine  Hughes;  that  the  deed  was  so  made  to 
Gregory,  without  the  knowledge  or  s  consent  of  the  plain- 
tiff'; that  since  the  making  of  said  deed,  the  said  Catharine 
Hughes  departed  this  life,  leaving  as  her  only  surviving 
child  and  heir  at  law,  the  defendant,  Jane  Wynn9  who 
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-M  *r  is  the  wife  of  Cunningham  Wynn.    Prayer,  that  the  court 

)■£ ':.  decree  that  the  plaintiff  is  entitled  to  a  conveyance  of  the 

i--  premises,  and  that  the  defendants  be  compelled  to  convey 

::,  •  the  same  to  him,  or  for  the  appointment  of  a  commissioner 

^  to  make  such  conveyance,  and  for  general  relief.    In  view 

;L  -.  of  the  facts  of  the  case,  as  subsequently  developed  by  the 

^  evidence,  the  complaint  is  not  very  artfully  drawn,  but  we 

..  -r  think  the  facts  stated  sufficient  to  establish  a  trust  in 

favor  of  the  plaintiff. 

^  The  6th  section  of  "An  Act  concerning  Trusts  and 

,t.;  Powers/'  1  G-.  &  H.  651,  enacts  that  "when  a  conveyance 

for  a  valuable  consideration  is  made  to  one  person,  and 

.  i  the  consideration  therefor  paid  by  another,  no  trust  shall 

*  ^  result  in  favor  of  the  latter ;  but  the  title  shall  vest  in  the 
\.i  former,  subject  to  the  provisions  of  the  next  two  sections." 
',*.  The  eighth  section  of  the  same  act,  being  one  of  the  two 

m.V  to  which  the  sixth  is  subject,  provides  that  "the  provi- 

e*?  sions  of  the  section  next  before  the  last  (the  sixth)  shall 

5  % '  not  extend  to  cases  where  the  alienee  shall  have  taken  an 
absolute  conveyance  in  his  own  name,  without  the  consent 

111 '  of  the  person  with  whose  money  the  consideration  was 

l-\  paid,  or  where  such  alienee,  in  violation  of  some  trust, 

• a:,  shall  have  purchased  the  land  with  moneys  not  his  own," 

*  etc.    But  it  is  argued  by  the  appellants'  counsel,  that  the 
'e':  case  at  bar  is  not  brought  within  the  exceptions  of  the 

eighth   section,  for  the  reason  that  the  conveyance  to 
Gregory  is  not  an  absolute  conveyance  to  him,  but  is  only 
&"  in  trust  for  Catharine  Hughes.    The  complaint  avers  that 

'1'-h1:  Boliver  Bobb,  as  the  agent  of  the  plaintiff,  and  with  his 

s£-  money,  purchased  the  land  of  Purvianee  for  the  plaintiff, 

1  '*■'  and  that  Purviance,  without  the  knowledge  or  consent  of 

i  of  the  plaintiff,  conveyed  it  to  Gregory  in  trust ;  not  for  the 

i*'  plaintiff,  who  paid  the  purchase  money,  but  for  Catharine 

;0  >  Hughes,  a  stranger  to  the  transaction.    Gregory v  the  alienee, 

f  :t:  received  the  conveyance  in  trust;  he  did  not  pay  the  pur- 

chase money,  nor  did  Catharine  Hughes,  for  whose  use  it 
was  so  conveyed. 


i 
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The  conveyance,  as  to  the  plaintiff,  is  absolute,  and  de- 
prives him  of  the  title ;  indeed,  under  the  provisions  of 
the  13th  section  of  the  above-recited  act,  1  G.  &  H.  652, 
the  conveyance,  as  described  in  the  complaint,  would  seem 
to  be  void  as  to  the  trustee,  and  operates  as  a  direct  and 
absolute  conveyance  to  Catharine  Hughes.  That  section 
reads  thus:  "A  conveyance  or  devise  of  land  to  a  trustee, 
whose  title  is  nominal  only,  and  who  has  no  power  of  dis- 
position or  management  of  such  lands,  is  void  as  to  the 
trustee,  and  shall  be  deemed  a  direct  conveyance  or  devise 
to  the  beneficiary."  The  conveyance  to  Gregory  is  not 
made  a  part  of  the  complaint,  and  whether  it  does  or  does 
not  come  within  the  provisions  of  this  section,  we  do  not 
deem  material  to  the  decision  of  the  question  raised  on 
demurrer;  as,  in  our  opinion',  the  words  "absolute  convey- 
ance  in  his  own  name"  used  in  the  8th  section  of  the  act, 
as  applied  to  the  facts  stated  in  the  complaint  in  this  case, 
mean  absolute  as  against  the  plaintiff,  in  contradistinction 
to  a  conveyance  to  the  trustee  for  the  use  of  the  plaintiff. 

It  is  also  urged  that  the  complaint  is  defective  in  not 
sufficiently  showing  that  the  consideration  of  the  convey- 
ance to  Gregory  was  the  $100  paid  by  the  plaintiff.  We 
think  otherwise. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  remaining  question  to  be  considered  is,  does  the 
evidence  sustain  the  finding  of  the  jury? 

The  only  point  presented  in  the  case  by  the  evidence, 
in  reference  to  which  there  is  any  controversy  or  conflict, 
is  as  to  whether  the  conveyance  was  made  to  Gregory 
in  trust  for  Catharine  Hughes,  with  the  knowledge  and  by 
the  direction  of  the  plaintiff,  or  whether  it  was  so  made 
without  his  knowledge  or  consent. 

The  uncontroverted  facts  of  the  case,  as  they  appear  in 
evidence,  are  in  substance  these:  Sharer ,  the  plaintiff,  in 
the  year  1858,  was  the  owner  of  thirty-nine  acres  of  land 
in  Warren  county,  which  he  sold  and  conveyed  to  BoUver 
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Robb.  In  consideration  of  which,  Robb  agreed  to  purchase 
the  lot  in  controversy  in  this  suit,  and  build  a  house  on  it 
suitable  for  Sharer  to  live  in,  and  pay  the  residue  of  the 
purchase  money  to  Sharer  in  annual  payments  of  $100. 
The  lot  was  owned  by  Purviance,  and  William  Robb,  the 
father  of  Boliver,  and  as  his  agent,  contracted  for  the  lot 
with  one  Cissna,  the  agent  of  Purviance,  and  paid  him  the 
purchase  money.  Boliver  Robb  built  the  house  on  the  lot 
according  to  contract,  and  Sharer  took  possession  of  it, 
and  so  continued  in  possession  at  the  time  of  the  com* 
mencement  of  the  suit.  Purviance  conveyed  the  lot  to 
Gregory  in  trust  for  Catharine  Hughes.  The  deed  contains 
this  statement :  "  Which  conveyance  I  do  hereby  make  in 
consideration  of  $100  paid  me  by  John  Sharer  for  the  said 
Catharine  Hughes,  on  account  of  services,  work,  and  labor 
performed  by  said  Catharine  Hughes  for  the  said  John 
Sharer,  as  is  stated  by  the  said  Sharer  and  the  said  trustee, 
and  this  conveyance  is  made  to  Gregory,  as  said  trustee, 
for  said  Catharine  Hughes,  for  the  reason,  as  is  stated,  that 
said  Catharine  is  not  competent  to  trade  or  transact 
business  for  herself." 

Sharer,  at  the  time  of  the  transaction,  was  a  very  old 
man,  being  about  ninety  years  of  age.     Catharine  Hughes 
was  his  step-daughter,  was  not  considered  to  be  of  soup^JL 
mind,  but  she  was  a  good  girl  to  work,  and  hadJ^ySI'wit^i  " 
and  worked  for  Sharer  and  his  wife  for  man^yfidfrs*  after 
she  became  of  age,  and  taken  care  of  the  "  «d<$olks,"  and ^\ 
continued  to  do  so  until  the  time  of  her^ea^hr  v&rich 
occurred  some  time  after  the  execution  of  thfeVdWl,  and-fy^ 
before  the  commencement  of  this  6uit.    Jan\  Wj/7Kj$  She 
wife  of  the  defendant,  Cunningham  Wynn,  is  the  Qnr 
and  heir  of  Catharine  Hughes. 

The  circumstances  under  which  the  conveyance  was 
made  seem  to  be  shrouded  in  obscurity,  and  as  they  involve 
the  controverted  point  in  the  case,  we  will  refer  to  the 
evidence. 

Boliver  Robb  testified,  in  reference  to  the  deed :  "  I  know 
Vol.  XXIIL— 37 
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nothing  how  the  deed  came  to  be  made  as  it  was;  was 
not  present  when  it  was  made  that  I  recollect.  Don't 
know  who  received  the  deed;  don't  know  who  got  it 
recorded  or  who  paid  the  recorder's  fee.  Never  heard  any 
conversation  by  the  plaintiff,  or  in  his  presence,  that  I 
recollect  of,  concerning  the  deed.  Last  fall  he  came  to  me 
and  said  that  I  had  not  made  the  deed  right.  I  told  him 
I  knew  nothing  about  the  making  of  the  deed.  He  then 
said  it  was  not  the  intention  to  have  the  deed  made  as  it 
now  stands." 

William  Robb  at  first  testified,  that  he  had  no  recollection 
of  being  present  when  the  deed  was  made,  or  knowledge 
as  to  how  it  came  to  be  made  to  Gregory. 

Gregory  then  testified,  that  he  wrote  the  deed;  that 
some  time  in  the  fall  of  1858  William  Robb  came  to  him, 
and  related  the  circumstances  of  the  trade  between  his  son 
Boliver  and  the  old  man  Sharer;  that  it  was  desired  by  the 
old  folks  to  secure  to  Catharine  Hughes  a  living;  that  she 
had  been  a  very  dutiful  and  faithful  servant  in  taking 
care  of  the  old  folks  in  their  old  age,  and  remained  and 
continued  to  do  so  after  she  was  twenty-one  years  of  age; 
that  she  was  not  of  sound  mind,  and  that  Sharer  and  wife 
did  not  want  Jesse  Sharery  the  old  man's  son,  to  come  in 
at  their  death  and  deprive  her  of  the  means  of  living,  and 
that  he  drew  up  the  deed  accordingly ;  but  had  no  recollec- 
tion of  ever  having  any  conversation  with  Sharer  until 
last  fall,  a  short  time  before  this  suit  was  commenced.  He 
then  called  on  the  witness  for  the  deed ;  he  got  it,  and  then 
told  Sharer  it  was  not  made  to  him,  but  to  the  witness,  as 
trustee  for  Catharine  Hughes.  Sharer  seemed  excited;  said 
he  thought  the  deed  was  all  right,  and  that  he  wanted  a 
deed  for  the  lot.  Gregory  further  testified  that  the  deed 
had  been  all  the  time  in  his  possession,  and  he  did  not  think 
that  Sharer  had  ever  seen  it  before. 

William  Robb  was  then  recalled,  and  testified,  that  he 
then  recollected  being  present  when  the  deed  was  made, 
but  still  had  no  recollection  of  giving  Gregory  the  direc- 
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tions  testified  to  by  him,  as  to  how  the  deed  should  be 
made,  or  of  having  received  such  directions  from  Sharer; 
rather  thought  he  might  have  given  Ghregory  the  directions, 
and  if  so,  that  it  was  done  with  full  authority  from  Sharer ', 
as  he  was  never  in  the  habit  of  attending  to  the  affairs  of 
others  without  authority  to  do  so. 

John  Sharer,  the  plaintiff,  testified,  and  denied  giving 
any  authority  to  have  the  deed  made  to  Gregory  in  trust 
for  Catharine  Hughes,  or  having  any  knowledge  that  it  was 
so  made,  but  always  supposed  that  it  was  a  good  deed  to 
himself,  until  he  called  on  Gregory  for  it  at  the  time  testified 
to  by  him. 

On  cross  examination,  he  said  that  he  had  the  deed 
transferred  and  recorded,  and  paid  the  fees. 

Isaiah  Tharp  testified,  that  about  three  years  prior  to  the 
trial  he  was  at  the  plaintiff's  house,  and  that  the  plaintiff 
and  his  wife  were  talking  to  him  about  the  deed  made 
to  Mr.  Gregory,  trustee  for  Catharine  Hughes,  and  they 
both  stated  distinctly  that  they  had  the  deed  made  as 
it  was,  for  the  purpose  of  securing  to  Catharine  Hughes 
a  living,  and  compensating  her  for  services  in  working 
for  them  in  their  old  age;  that  she  had  been  a  faithful 
servant  to  them. 

The  evidence  shows  that  Sharer's  memory,  from  his 
extreme  age,  is  very  frail. 

It  is  thus  manifest  that  the  evidence  is  conflicting  upon 
the  material  and  controverted  point,  as  to  whether  the  deed 
to  Ghregory  in  trust  was  made  with  the  knowledge  and  con- 
sent of  Sharer.  In  a  careful  review  of  the  evidence  in  the 
case,  and  judging  of  it  from  the  stand-point  afforded  by 
the  record,  we  are  not  prepared  to  say  that,  if  occupying 
the  position  of  the  jury  trying  the  questions  of  fact,  we 
should  find  the  facts  as  they  were  found  by  the  jury,  nor  is  it 
necessarjf  that  we  should.  The  issues  of  fact  were  properly 
submitted  to  the  jury,  and  the  evidence  in  the  case  is  too 
conflicting,  and  the  material  facts  involved  in  too  much 
uncertainty,  to  justify  this  court  in  reversing  the  case,  on 
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the  ground  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

J.  McCabe,  for  appellants. 

J".  H.  Brown,  for  appellee.  ^/ 
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154  241  Devise. — Hunter  died,  leaving  a  widow,  a  daughter,  and  an  adopted  son. 

He  devised  the  land  to  the  son  on  the  following  conditions :  1.  That  he 
should  live  with  the  widow,  and  be  obedient  and  kind  to  her,  until  he 
was  twenty  years  of  age.  2.  That  the  expenses  of  his  education,  from 
the  time  he  should  become  eighteen  till  he  reached  the  age  of  twenty 
years,  should  be  defrayed  without  expense  to  the  widow,  or  out  of  the 
land  devised  to  him.  8.  Should  he  die  childless,  the  land  should  belong 
to  the  daughter  or  her  heirs.  The  control  of  the  land  was  given  to  the 
widow  till  the  son  should  reaoh  the  age  of  twenty  years.  The  land  was 
sold  by  the  son's  guardian,  in  due  form  of  law,  to  defray  his  mainte- 
nance and  education,  he  being  at  the  time  about  sixteen  years  old.  The 
son  died  childless  in  October^  1861. 

Meld,  that  during  his  lifetime,  the  son  held  a  fee-simple  conditional  in 
the  land,  and  dying  childless  there  was  a  failure  of  the  condition,  and 
by  the  will  the  estate  went  to  the  heirs  of  the  daughter  by  executory 
devise. 

EelcL,  also,  that  the  charge  upon  the  estate  for  the  maintenance  and  sup- 
port of  the  son,  was  simply  a  lien  on  the  land,  to  be  enforced  by  the 
executor,  in  order  to  raise  funds  for  the  specific  purpose,  or  in  case  of 
his  neglect,  by  a  proper  suit  on  behalf  of  the  beneficiary.  But  to  any 
such  suit  the  heirs  of  the  daughter  must  have  been  parties,  or  their 
title  would  not  have  been  effected  thereby. 

APPEAL  from  the  Putnam  Circuit  Court. 

Frazer,  J. — This  was  an  action  of  ejectment.  The  ap- 
pellees, who  were  the  plaintiffs  below,  claimed  title  as  the 
heirs  at  law  of  Icophena  Hunter,  deceased,  and  the  defend- 
ant claimed  by  purchase  from  the  guardian  of  David  S. 
Meriter. 

Samuel  D.  Hunter  died  testate,  seized  of  the  lands,  leav- 
ing a  widow,  a  daughter,  Icophena,  and  an  adopted  son. 
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David  S.  Meriter,  surviving  him.  By  his  last  will,  he 
devised  the  land  in  controversy  to  Meriter,  on  the  follow- 
ing conditions:  1.  That  he  should  live  with  the  widow, 
and  be  obedient  and  kind  to  her,  until  he  should  be  twenty 
years  of  age.  2.  That  the  expenses  of  his  education,  from 
the  time  he  should  become  eighteen  until  he  reached  the 
age  of  twenty  years,  should  be  defrayed  without  expense 
to  the  widow,  or  out  of  the  land  devised  to  him.  3. 
Should  he  die  childless,  the  land  should  belong  to  Ico- 
phena  or  her  heirs.  The  control  of  the  land  was  given 
to  the  widow  until  David  should  become  twenty  years  of 
age,  except  as  afterward  specified  in  the  will.  The  sub- 
sequent part  of  the  will  having  relation  to  the  subject, 
directs  the  executor  to  have  David  educated  as  well  as 
school  teachers  generally  are,  and  to  defray  the  expenses 
thereof,  from,  the  time  he  should  reach  the  age  of  eigh- 
teen years,  until  he  should  be  twenty,  as  far  as  might  be 
necessary,  out  of  the  land.  Another  tract  of  land  was 
devised  to  Icophena  in  fee,  and  another  to  the  widow  for 
life,  remainder  in  fee  to  Icophena.  The  personal  property, 
after  paying  debts,  went  to  the  widow.  There  is  no  ques- 
tion made  as  to  the  boy's  having  faithfully  discharged 
every  duty  incumbent  upon  him  by  the  will. 

The  widow  and  Icophena  died  in  1853.  The  estate  of 
Samuel  D.  Hunter  was  settled  in  1856,  and  in  1857  David's 
guardian  sold  the  land  in  due  form  of  law  to  the  defend- 
ant, for  the  purposes  ot  David's  maintenance  and  educa- 
tion, and  for  reinvestment  in  other  lands,  David  being 
then  about  sixteen  years  of  age.  He  died  childless  in 
October,  1861.    He  had  no  other  estate. 

That  the  purchaser  at  the  guardian's  sale  could  take  no 
greater  estate  in  the  land  than  the  ward  had,  is  a  propo- 
sition so  clear  that  it  would  be  scarcely  pardonable  to 
dwell  upon  it.  The  pertinent  inquiry  then  is,  what  was 
the  nature  of  the  estate  of  David  S.  Meriter  in  the  land 
in  controversy?  Apart  from  that  clause  in  the  will  which 
provides  for  defraying  a  portion  of  the  expenses  of  the 


582  SUPREME  COURT  OP  INDIANA. 


Smith  v.  Hunter  and  Others, 


boy's  education  out  of  the  land,  it  is  quite  evident  that 
during  his  lifetime  he  held  a  fee-simple  conditional,  and 
dying  childless,  there  was  a  failure  of  the  condition;  and 
by  the  will  the  estate  went  to  the  heirs  of  Icophena,  by 
executory  devise,  a  fee  being  thus  limited  to  take  effect 
after  a  fee.  It  would  follow,  in  this  state  of  the  case,  that 
the  plaintiffs  must  recover.    Jones  v.  Miller,  13  Ind.  337. 

The  effect  of  the  provision  for  defraying  the  expenses  of 
young  Meriter^s  education  out  of  the  land  remains  to  be 
considered.  It  will  be  observed  that  this  is  a  charge,  not 
upon  the  estate  devised  to  Meriter  merely,  but  upon  the 
land  itself.  It  was  for  his  benefit.  Is  it  such  an  interest 
in  the  land  as  will  be  deemed  to  enlarge  his  estate  therein 
beyond  what  it  would  otherwise  be  ?  It  seems  to  us  clearly 
not.  The  charge  was  simply  a  lien  upon  the  land,  to  be 
enforced  by  the  executor,  in  order  to  raise  funds  for  the 
specific  purpose ;  or,  in  case  of  his  neglect,  the  lien  might 
have  been  otherwise  enforced,  on  behalf  of  the  beneficiary, 
by  a  proper  suit,  which  might  have  resulted  in  a  sale  which 
would  have  vested  the  whole  estate  in  the  purchaser.  But 
to  any  such  suit  these  plaintiffs  must  have  been  made 
defendants,  otherwise  their  title  could  not  be  affected. 
They  were  entitled  to  their  day  in  court,  that  they  might 
show  cause  against  enforcing  the  lien,  or  advance  the 
necessary  funds,  and  in  that  way  prevent  the  sale.  Having 
been  denied  such  opportunity,  the  sale  must  be  held  void 
as  to  them.  Potter  v.  Gardener,  12  Wheat.  498;  Taft  v. 
Morse,  4  Met.  523. 

The  conclusion  is  unavoidable  that  the  estate  of  the 
purchaser  at  the  guardian's  sale  was  defeated  by  the  death 
of  young  Meriter  without  issue,  and  that  thereupon  the 
plaintiffs  were  entitled  to  the  possession  of  the  land. 

Judgment  affirmed,  with  costs. 

James  A.  Scott  and  D.  R.  Eckles,  for  appellant. 
J.  A.  Matson>  for  appellee. 


NOVEMBER  TERM,  1864,  588 

Bougher  and  Others  v.  Scobey  and  Another. 


Bougher  and  Others  v.  Scobey  and  Another. 

Attorney — Liability  of. — An  attorney  can  only  be  held  liable  for  the  value 
of  notes  placed  in  his  hands  for  collection,  upon  an  averment  of  negli- 
gence in  the  collection  of  the  notes,  whereby  the  owners  thereof  have 
been  placed  in  a  condition  rendering  it  more  difficult  to  secure  their  money. 
Such  relief  is  never  granted  upon  a  simple  failure  to  account  on  demand. 
Page  686. 

Same. — Notes  placed  in  the  hands  of  an  attorney  for  collection  can  not  be 
recovered  under  a  paragraph  which  avers  no  demand  of  the  notes. 
Page  587. 

Promissory  Notes — Possession  of. — The  plaintiff  is  not  entitled  to  the 
possession  of  notes  where  an  interest  in  them  is  held  by  two  other  persons, 
and  plaintiff  does  not  show  their  consent  to  such  possession,  nor  offer  to 
indemnify  them.    Page  587. 

APPEAL  from  the  Decatur  Circuit  Court. 

Ray,  Ch.  J. — This  case  has  twice  before  been  considered 
by  this  court  upon  appeal,  and  the  questions  now  presented 
require  us  to  examine  the  former  rulings  herein. 

The  opinion  of  the  court,  upon  the  first  consideration 
of  the  case,  is  contained  in  the  16th  volume  of  the 
State  Reports,  page  151.  The  two  paragraphs  of  the 
complaint,  upon  which  the  questions  of  law  arise,  are  set 
out  in  substance  in  that  opinion,  and  are  as  follows : 

"  The  second  paragraph  of  the  complaint  alleges  in  sub- 
stance that  the  plaintiffs,  who  constitute  several  firms, 
together  with  Booth  and  Preston,  who  are  made  defendants, 
had  placed  in  the  hands  of  Scobey  $  Cumback,  (the  other 
defendants,)  to  be  by  them  collected,  as  attorneys  at  law,  a 
large  amount  of  claims  which  had  been  by  them  collected, 
amounting  to  $6,000;  $4,147.85  of  which  had  been  paid 
by  them  to  the  plaintiffs,  leaving  a  balance  of  $1,852.15  in 
their  hands  unaccounted  for  and  unpaid.  That  the  plain* 
tiffs  had  made  a  demand  of  them  for  an  accounting  and 
payment,  which  was  refused,"  etc. 

There  can  be  no  serious  question  as  to  the  relief  the 
plaintiffs  were  entitled  to  receive  under  the  averments  of 
this  paragraph.    That  relief  was  what  they  demanded ;  an 
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accounting  and  payment  of  any  balance  collected,  and  not 
theretofore  paid  over  to  the  plaintiffs. 

We  copy  also  from  the  opinion  the  fifth  paragraph  of  the 
complaint,  and  the  comments  of  the  court  upon  it : 

"  The  fifth  paragraph  alleges,  in  substance,  that  in  October, 
1854,  the  plaintiffs,  together  with  Booth  ft  Co.y  whose  interest 
in  the  claims  mentioned  amounted  to  only  $150,  had  in  the 
hands  of  Scobey  ft  Cumbaeky  as  their  attorneys,  a  large 
amount  of  claims,  a  list  of  which  is  referred  to,  (the  same 
list  as  under  second  paragraph,)  for  collection,  which  claims 
were  all  solvent;  that  on,  etc.,  said  claims  were  all  un- 
accounted for  by  said  Scobey  ft  Cumback,  at  which  time  the 
plaintiffs,  at  the  office  of  the  defendants,  demanded  of  the 
defendants  that  they  account  to  the  plaintiffs  for  all  their 
interest  in  said  claims,  and  that  the  defendants,  Scobey  ft 
Cumbacky  failed  and  refused,  and  still  fail  and  refuse,  to 
account  for  any  part  thereof."  Only  one  list  of  claims  was 
filed  under  both  the  second  and  fifth  paragraphs.  An  issue, 
was  formed  on  the  second  paragraph,  and  trial  had  thereon, 
and  finding  and  judgment  for  the  defendants.  A  demurrer 
was  filed  to  the  fifth  paragraph,  and  sustained,  and  this 
ruling  was  assigned  in  this  court  as  error.  The  opinion 
proceeds :  "  "We  see  no  substantial  objection  to  the  para- 
graph. It  is  objected  that  the  paragraph  does  not  allege 
that  the  plaintiffs  had  collected  any  part  of  the  money,  or 
that  they  had  been  guilty  of  negligence  in  failing  to  collect. 
These  allegations  were  not  necessary.  The  defendants 
knew  whether  they  had  made  any  collections,  and  if  so, 
how  much  they  had  collected.  The  plaintiff*  had  a  right, 
for  aught  we  can  see,  to  demand  and  have  an  accounting, 
and  to  know  the  condition  of  the  claims,  and  to  receive 
any  money  that  might  have  been  collected,  subject  to  just 
exceptions.  Again,  it  is  urged  that  the  amount  of  the 
plaintiffs'  interest  in  the  claims  is  uncertain.  There  is  but 
little  force  in  this  objection.  The  plaintiffs'  interest  em- 
braced! the  whole  of  the  claims,  except  the  $150  belonging 
to  Booth  ft  Co.    We  are  of  opinion  that  the  court  erred 
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in  sustaining  the  demurrer  to  this  paragraph;  hence  the 
judgment  in  this  respect  must  be  reversed.  This  error 
does  not,  however,  affect  the  validity  of  the  proceedings 
upon  the  other  paragraphs,,  in  reference  to  which  we  find 
no  error  that  should  cause  a  reversal.  Per  Curiam. — The 
judgment  below  is  reversed  with  costs,  so  far  as  regards 
the  fifth  paragraph  of  the  complaint;  otherwise  it  is 
affirmed." 

When  the  case  came  on  for  trial  in  the  Circuit  Court 
upon  the  fifth  paragraph,  the  former  recovery  under  the 
second  paragraph  was  pleaded  in  bar,  and  the  court,  unable 
to  discover  any  relief  claimed  in  the  fifth  paragraph  which 
had  not  already  been  administered  by  the  court  under  the 
second  paragraph,  instructed  the  jury  as  follows:  "If  the 
jury  find  that  heretofore,  in  this  court,  a  trial  was  had 
under  the  issues  made  in  the  second  count  of  the  complaint, 
upon  which  trial  there  was  a  finding,  and  thereupon  judg- 
ment was  rendered  in  favor  of  the  defendants,  which  judg- 
ment is  in  full  force  and  effect,  and  not  reversed,  such 
finding  and  judgment  is  a  bar  to  a  recovery,  under  the  issue 
of  former  recovery  made  on  the  fifth  count  of  said  com- 
plaint, and  you  should,  if  such  proof  is  made,  find  for  the 
defendants."  The  jury,  under  this  instruction,  returned  a 
verdict  for  the  defendants.  The  case  was  again  transferred 
by  appeal  to  the  Supreme  Court,  and  the  following  re- 
marks occur  in  the  opinion  of  the  court  (21  Ind.  369) 
upon  the  instruction  given :  "  The  instruction  given  pro- 
ceeds upon  the  assumption  that  the  second  and  fifth  counts 
of  the  complaint  are  in  substance  at  least  identical.  This, 
we  think,  was  a  mistake.  The  second  count  charges  the 
defendants  with  having  collected  a  certain  amount  of 
money  upon  claims  placed  in  their  hands,  which  they  failed 
to  pay  over  on  demand ;  while  the  fifth  is  for  failing,  upon 
demand,  to  account  for  certain  notes  on  solvent  persons 
which  had  been  placed  in  their  hands  for  collection.  Thus 
it  will  at  once  be  seen  that  the  difference  between  the  two 
counts  is  essential." 
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The  court  below  had  been  informed,  in  the  former 
opinion,  that,  under  the  fifth  paragraph,  "  the  plaintifft 
had  a  right,  for  aught  we  can  see,  to  demand  and  have  an 
accounting,  and  to  know  the  condition  of  the  claims,  and 
to  receive  any  money  that  might  have  been  collected, 
subject  to  just  exceptions/1    Thus  it  will  at  once  be  seen 
that  there  is  an  essential  difference  between  the  fifth  para- 
graph, as  expounded  in  the  16th  volume  of  the  Reports, 
and  the  same  paragraph  as  again  interpreted  in  the  21st 
volume.    The  essential  difference  between  the  second  and 
fifth  paragraph  of  the  complaint,  however,  does  not  still 
seem  to  have  been  understood  in  its  full  extent  by  the 
circuit  judge ;  for  upon  the  case  coming  once  more  before 
him  for  the  formation  of  issues,  the  defendants   again 
plead,  in  bar  of  the  cause  of  action  contained  in  the  fifth 
paragraph,  the  former  recovery  under  the  issues  formed 
under  the  second  paragraph,  and  that  the  claims  referred 
to  in  each  paragraph  are  identical ;  and  the  court  overrules 
a  demurrer  filed  to  said  plea,  and  upon  the  trial  of  the  issue 
instructs  the  jury  accordingly.     After  the  repeated  rulings 
of  this  court  thereon,  we  would  gladly  avoid  a  considera- 
tion of  the  question.    But  this  we  can  not  do.    If  error 
has  been  committed,  in  our  opinion,  we  must  correct  it,  and 
prevent,  so  far  as  we  may,  its  results,  or  adopt  it,  and 
thereby  make  it  our  own.    We  have  already  indicated 
the  construction  we  place   upon  the  second  paragraph. 
That  construction  is  in  substance  identical  with  the  con- 
struction placed  upon  the  fifth  paragraph  by  this  court,  in 
the  opinion  cited  from  16  Ind.  151.    But  in  the  opinion 
rendered   when   the   case   was   again   before   the   court, 
(21  Ind.  369,)  it  is  attempted  to  state  an  essential  differ- 
ence between  the  paragraphs.    It  is  said  that  the  "  fifth 
paragraph  is  for  failing,  upon  demand,  to  account  for 
certain  notes  on  solvent  persons,  which  had  been  placed 
in  their  hands  for  collection."     How  "  account  ?"     Is  it 
sought  to  hold  the  attorneys  liable  for  the  value  of  the 
notes  ?    This  can  only  be  done  upon  an  averment  of  negli- 
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gence  in  the  collection  of  the  notes,  whereby  the  plaintiffs 
have  been  placed  in  a  position  rendering  it  more  difficult  to 
secure  their  money.  Wilson  v.  Coffin,  2  Cush.  316 ;  Varnum 
v.  Martin,  15  Pick.  440;  Dearborn  v.  Dearborn,  15  Mass. 
315;  Pickets  v.  Pearsons,  17  Vt.  470;  Suydam  £  Co.  v. 
Vance,  2  McLean,  99.  There  is  no  such  averment  in  the 
paragraph,  and  such  relief  is  never  granted  upon  a  simple 
failure  to  account  on  demand.  Nor  can  it  be  insisted  that 
the  paragraph  would  entitle  the  plaintiffs,  if  sustained  by 
proof  on  the  trial,  to  recover  the  notes  themselves ;  for  no 
demand  is  alleged  for  the  notes ;  nor  could  such  relief  be 
granted,  for  the  plaintiffs  are  not  entitled  to  the  posses- 
sion of  the  notes,  as  an  interest  in  them  is  held  by  the  two 
co-defendants,  and  the  plaintiffs  have  neither  averred  their 
consent  to  such  possession,  nor  offered  to  indemnify  them. 
The  averment  in  the  paragraph,  that  the  claims  were  on 
solvent  persons,  can  not  be  material;  for  until  the  defend- 
ants can  be  charged  with  the  claims,  their  value  is  of  no 
consequence. 

We  are  decided  in  the  opinion  that  the  full  extent 
of  construction  in  favor  of  a  recovery  was  given  to  this 
paragraph  in  the  opinion,  cited  from  16  Ind.  151 :  "  The 
plaintiffs  had  a  right  to  demand  and  have  an  accounting, 
and  to  know  the  condition  of  the  claims,  and  to  receive 
any  money  that  might  have  been  collected,  subject  to  just 
exceptions."  To  all  this  they  were  entitled  under  the 
second  paragraph;  and  all  this,  from  the  finding  of  the 
jury  in  this  case,  they  have  doubtless  received. 

The  ruling  of  the  court  upon  the  demurrer  and  the  in- 
struction given  to  the  jury  was  correct.  The  view  here 
taken  disposes  of  all  other  questions  in  the  record,  and  the 
judgment  below  is  affirmed,  with  costs. 

JB.  W.  Wilson,  for  appellants. 
John  S.  Scobey,  for  appellees. 
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Ringle  v.  Weston. 

Pleading — Judgment. — Where  a  pleading  is  founded  on  a  judgment  of  a 
justice  of  the  peace,  a  copy  of  the  judgment  must  be  filed  therewith. 

Evidence. — Where  a  paper,  purporting  to  be  the  record  of  a  judgment  before 
a  justice  of  the  peace,  but  not  signed  by  the  justice,  was  offered  in  evi- 
dence, it  was  properly  excluded.  Sec.  58,  2  G.  &  H.  592,  requires  judg- 
ments of  justices  of  the  peace  to  be  entered  and  signed. 

APPEAL  from  the  Noble  Common  Pleas. 

Elliott,  J. — Suit  by  Weston  against  Ringle  on  an  ac- 
count. Issues  of  fact  were  formed.  Trial,  and  judgment 
for  the  plaintiff.     Weston,  the  defendant  below,  appeals. 

A  demurrer  was  sustained  by  the  court  below  to  the  fourth 
paragraph  of  the  defendant's  answer,  which  is  assigned  for 
error.  The  paragraph  sets  up  a  former  suit  between  the 
same  parties,  before  a  justice  of  the  peace,  in  which  the 
defendant  in  this  suit  was  plaintiff,  and  the  plaintiff 
herein  was  defendant,  involving  their  mutual  accounts, 
and  that  the  account  now  sued  on  was  allowed  as  a  set- 
off in  said  former  suit.  This  paragraph  of  the  answer  is 
founded  on  the  judgment  and  proceedings  before  the  jus- 
tice of  the  peace.  No  copy  of  the  judgment  or  proceedings 
referred  to  is  filed  with  the  answer,  which,  according  to 
repeated  decisions  of  this  court,  should  have  been  done, 
aud  the  paragraph  is  therefore  bad.  See  Norris  v.  Amos, 
15  Ind.  365 ;  Ashley  v.  Laird,  14  Ind.  222 ;  Bobbins  v. 
Dishon,  19  Ind.  204.  These  decisions  are  based  on  the 
78th  section  of  the  code,  2  G.  &  H.  104,  which  provides 
that  "when  any  pleading  is  founded  on  a  written  instrument 
or  account,  the  original  or  a  copy  thereof  must  be  filed 
with  the  pleading,"  etc.  It  may  be  doubted  whether  a 
record  of  a  judgment  is  embraced  in  the  terms  mitten 
instrument,  within  the  meaning  of  this  section,  or  whether 
the  section  relates  only  to  contracts,  or  other  written  in- 
struments which  may  be  in  the  possession  of  the  parties. 
Whatever  may  be  the  correct  interpretation,  it  only  in- 
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volves  a  question  of  pleading,  and  can  not  affect  the 
material  rights  of  the  parties,  and  we  therefore  adhere 
to  the  previous  rulings  of  the  court  in  reference  to  it 
The  demurrer  was  therefore  correctly  sustained. 

The  defendant,  in  the  fifth  paragraph  of  his  answer,  sets 
up,  as  a  set-off,  an  alleged  judgment  recovered  hy  him 
against  the  plaintiff,  before  one  "Justice  Barney"  On 
the  trial,  the  defendant  offered  in  evidence  a  paper,  to 
which  is  attached  a  certificate,  which  reads  thus : 

"  I,  Wm.  B.  Dunn,  do  hereby  certify  that  the  foregoing 
is  a  full,  true,  and  complete  transcript  from  the  docket  of 
Wm.  M.  Barney r,  Esq. ;  said  docket  being  now  legally  in 
my  possession  as  his  successor  in  office. 

"Given  under  my  hand  and* seal,  this  1st  day  of  June, 
1863. 

"  Wm.  B.  Dunn,  J.  P."  [seal.] 

The  paper  purports  to  be  the  record  of  a  suit  by  Peter 
Mingle  against  John  Weston,  in  which  the  former  recovered 
against  the  latter  a  judgment  for  $30;  but  it  is  not  signed 
by  "Justice  Barney"  or  any  other  justice  or  person.  The 
court  refused  to  permit  it  to  be  given  in  evidence,  to 
which  the  defendant  excepted. 

The  court  did  right.  The  statute  requires  judgments  of 
justices  of  the  peace  to  be  entered  and  signed.  Sec.  58, 
2G.4E  592. 

Judgment  affirmed,  with  five  per  cent,  damages  and 
costs. 

Moses  Jenkinson,  for  appellant. 
J.  M.  Flagg,  for  appellee. 
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Hi   ill  MoMahan  v.  Stewart 


Complaint — Indemnity. — The  complaint  avers  that  McMahan  -was  the  owner 
of  five-tenths  of  a  steamboat,  her  engines,  tackle,  and  apparel;  that 
Stewart  was  the  owner  of  two-tenths  of  the  same;  that  the  value  of  the 
boat  was  $60,000,  and  her  indebtedness  amounted  to  $40,000;  that  Mo- 
Mahan sold  his  five-tenths  to  Stewart,  subject  to  the  indebtedness  of  the 
boat,  and  that  Stewart  gave  to  McMahan  his  four  acceptances  of  $1,250 
each  therefor,  and  agreed  to  save  him  harmless  from  all  payments  and 
expenses  on  account  of  the  indebtedness  of  the  said  boat;  that  Stewart 
had  failed  to  indemnify  him,  etc.  The  bill  of  sale  reads:  "I,  John 
McMahan,  do  hereby  sell  and  convey  to  George  W.  Stewart  five-tenths  of 
the  steamer  New  Uncle  Sam,  as  she  now  is,  subject  to  the  present  indebt- 
edness of  said  boat)"  etc.  Demurrer  to  the  complaint  sustained  by  the 
court  below. 

Meld,  that  the  action  of  the  court  below  in  sustaining  the  demurrer,  was 
erroneous. 

Held,  also,  that  when  the  payment  of  a  certain  amount  of  liens  is  a  part 
of  the  consideration  of  the  sale  of  property,  the  right  of  the  vendor,  who 
has  been  compelled  to  pay  the  same,  to  his  personal  action  for  that  amount, 
can  not  be  denied. 

Evidence — Consideration. — Verbal  evidence  is  admissible  to  show  the  true 
consideration  of  a  written  instrument. 

APPEAL  from  the  Floyd  Circuit  Court. 

Ray,  Ch.  J. — McMahan  brought  his  action  in  the  Floyd 
Circuit  Court,  alleging  that,  on  the  21st  day  of  October, 
1859,  he  was  the  owner  of  five-tenths  of  the  steamboat 
"New  Uncle  Sam"  her  engines,  tackle,  and  apparel;  that 
Stewart  was  the  owner  of  two-tenths ;  that  the  total  value 
of  said  boat  was  $60,000,  and  that  she  then  owed  $40,000, 
that  is,  her  owners  were  then  indebted  in  that  sum  on  her 
account;  that  it  was  then  agreed  by  and  between  said 
parties  that  said  appellant  should  sell  his  five-tenths  of 
said  boat,  engines,  tackle,  and  apparel  to  the  appellee, 
subject  to  her  indebtedness,  and  that  said  appellee  should 
give  his  four  acceptances  for  $1,250  each  to  appellant,  and 
should  indemnify  and  save  him  harmless  from  all  pay- 
ments and  expenses  on  account  of  the  indebtedness  of 
said  boat ;  that  said  sale  was  perfected,  and  said  accept- 
ances given,  but  said  appellee  had  failed  to  save  appellant 
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harmless,  and  to  indemnify  him  as  agreed,  but  had  per- 
mitted suit  to  be  brought  against  said  McMahan  upon  an 
indebtedness  existing  against  said  boat  at  the  date  of  the 
sale,  of  which  suit  said  appellee  had  due  notice,  and  judg- 
ment had  been  obtained  therein  against  the  appellant, 
and  payment  thereof  enforced.  A  copy  of  the  record  of 
the  proceedings  and  judgment  is  filed  with  the  complaint. 
The  bill  of  sale  is  as  follows : 

"Know  all  men  by  these  presents,  that  I,  John  H. 
McMahan,  of  New  Albany,  Floyd  county,  Indiana,  do 
hereby  sell  and  convey  to  Geo.  W.  Stewart  five-tenths 
of  the  steamer  New  Uncle  Sam,  as  she  now  is,  plying  be- 
tween St.  Louis  and  New  Orleans,  subject,  however,  to  the 
present  indebtedness  of  said  boat;  said  Stewart  to  have 
and  to  hold  said  five-tenths  of  said  boat,  and  five-tenths 
of  her  engines,  tackle,  and  apparel,  subject,  however,  to 
the  present  indebtedness  of  said  boat;  said  Stewart  hav- 
ing this  day  executed  his  four  acceptances,  at  four,  eight, 
twelve,  and  sixteen  months  from  this  date,  for  the  sum  of 
$1,250  each,  in  all  $5,000,  bearing  interest  and  exchange 
from  date,  for  said  interest  in  said  boat,  so  as  aforesaid 
sold. 

"  In  witness  whereof,  I,  John  H.  McMahan,  have  hereunto 
set  my  hand  and  seal,  this  21st  day  of  October,  A.  D.,  1859. 
(Signed)  "  John  H.  McMahan."    [seal.] 

"  Witness :  John  McMahan." 

A  demurrer  was  filed  to  the  complaint,  on  the  ground 
that  the  facts  stated  would  not  support  the  action.  The 
demurrer  was  sustained,  and  to  this  ruling  of  the  court 
exception  was  taken,  and  this  appeal  now  presents  for  our 
consideration  the  question  raised  by  the  demurrer. 

No  brief  has  been  submitted  on  behalf  of  the  appellee. 

The  authorities  cited  by  the  appellant  would  seem  to 
establish  a  rule  of  construction  which  would  sustain  the 
action  in  this  case  without  the  averment  that  the  appellee 
agreed,  as  a  part  of  the  consideration  for  the  interest  pur- 
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chased  in  the  steamboat,  to  indemnify  and  save  the  vendor 
harmless  from  all  payments  and  expenses  on  account  of 
the  indebtedness  of  said  boat 

The  rule  announced  in  the  case  of  Burnett  v.  Lynch, 
5  Barn.  &  Cres.  589,  has  been  often  applied  in  later 
cases.  There  Lynch  accepted  an  assignment  of  a  lease, 
and  by  the  terms  of  the  assignment  he  was  to  hold,  sub- 
ject not  only  to  the  payment  of  rent,  but  to  the  perform- 
ance of  the  covenants.  Abbott,  Ch.  J.,  thus  stated :  "  It  is 
true,  he  entered  into  no  express  covenant  or  contract  that 
he  would  pay  the  rent  and  perform  the  covenants ;  but 
he  accepted  the  assignment  subject  to  the  performance 
of  the  covenants ;  and  we  are  to  consider  whether  any 
action  will  lie  against  him.  If  we  should  hold  that  no 
action  will  lie,  this  consequence  will  follow,  that  a  man 
having  taken  an  estate  from  another,  subject  to  the  pay- 
ment of  rent  and  the  performance  of  the  covenants,  and 
having  thereby  induced  an  understanding  in  that  other, 
that  he  would  pay  the  rent  and  perform  the  covenants, 
will  be  allowed  to  cast  that  burden  upon  the  other  person. 
Reason  and  common  sense  show  that  that  never  could  be 
intended;  and  if  the  law  of  England  allowed  any  such 
consequences  to  follow,  in  that  case  it  would  cease  to  be  a 
rule  of  reason."  It  was  accordingly  held  "  that  the  lessee 
might  maintain  an  action  upon  the  case,  founded  in  tort 
against  Lynch,  for  having  neglected  to  perform  the  cove- 
nants during  the  time  he  continued  assignee,  whereby 
the  lessee  sustained  damage."  In  Stewart  v.  Wolveridge, 
9  Bing.  59,  it  was  decided  "  that  an  assignee  who  takes 
from  a  lessee  leasehold  premises  by  indenture,  indorsed  on 
the  lease  '  subject  to  the  rent  reserved  in  the  lease/  is 
liable  in  covenant  to  the  lessee  for  rent  which  the  lessee 
has  been  called  on  by  the  lessor  to  pay,  after  the  assignee 
has  assigned  over." 

The  rule  had  been  before  stated  where  premises  were 
purchased  subject  to  a  mortgage.  In  Tweddd  v.  Tweddd, 
2  Bro.  Gh.  Cases  152,  at  the  close  of  the  argument,  the 
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Lord  Chancellor  expressed  himself  to  this  effect :  "  This 
appears  to  be  the  common  case  where  a  man  buys  an 
equity  of  redemption.  .  .  .  His  contract  with  the  mort- 
gagor is  only  that  the  debt  shall  not  fall  upon  him ;  it  is  a 
mere  contract  of  indemnity,  and  he  would  be  bound,  with- 
out any  specific  contract,  to  indemnify  him  as  long  as  he 
can  pay  the  money." 

The  caBe  of  Goodwin  and  Another  v.  Gilbert  and  Another, 
9  Mass.  510,  was  one  where  the  rule  in  regard  to  a  lease- 
hold estate  was  applied  to  a  conveyance  by  deed.  The 
decision  is  thus  stated:  uThe  principal  question  in  this 
case  is,  whether,  if  one  grant  land  to  another  by  deed  poll, 
with  a  reservation  of  certain  duties  to  be  performed  by 
the  grantee  for  the  benefit  of  the  grantor,  this  latter  may 
have  assumpsit  against  the  grantee  for  his  non-perform- 
ance ?  It  has  long  been  settled  that  an  action  lies  for  rent 
reserved  upon  a  deed  poll.  The  reason  of  the  principle 
has  a  general  application ;  and  we  are  all  satisfied  that,  as 
a  general  rule,  where  land  is  conveyed  by  deed  poll,  and 
the  grantee  enters  under  the  deed,  certain  duties  being 
reserved  to  be  performed,  as  no  action  lies  against  the 
grantee  on  the  deed,  the  grantor  may  maintain  assumpsit 
for  the  non-performance  of  the  duties  reserved." 

It  was  held,  in  the  case  of  Filch  v.  Taylor,  13  Pick.  183, 
that  where  one  received  land  under  a  devise,  conditioned 
that  he  would  pay  whatever  might  become  due  from  year 
to  year  to  certain  annuitants,  according  to  the  testator's 
contract  with  them,  the  devisee  by  accepting  the  devise 
became  personally  liable  for  the  annuity. 

The  Supreme  Court  of  Connecticut  ruled,  in  Townsend  v. 
Ward,  27  Conn.  610,  "  where  land  is  conveyed  subject  to 
a  mortgage,  the  amount  of  which  is  allowed  to  the  pur- 
chaser by  a  deduction  from  the  price  of  the  land,  the  law 
implies  a  promise  on  his  part  to  indemnify  the  grantor 
against  the  mortgage  debt." 

This  rule  was  recognized  in  Ferris  and  Another  v.  Craw- 
ford, 2  Denio,  695. 
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The  Supreme  Court  of  Ohio  have  also  considered  this 
principle  as  well-established  by  authority.  Chief-Justice 
Thurman,  in  rendering  the  opinion  of  that  court  in  Thomp- 
son, Administratrix  v.  Thompson  and  Another,  3  Ohio  St.  Kep. 
333,  states  it  thus :  "  It  seems  to  be  a  well-settled  principle 
that  the  purchaser  of  an  incumbered  estate,  if  he  agree  to 
take  it  subject  to  the  incumbrance,  and  an  abatement  is 
made  in  the  price  on  that  account,  is  bound  to  indemnify 
his  grantor  against  the  incumbrance,  whether  he  expressly 
promise  to  do  so  or  not;  a  promise  to  that  effect  being  im- 
plied from  the  nature  of  the  transaction.  In  the  case 
before  us,  the  agreed  statement  of  facts  is  somewhat  de- 
fective in  not  expressly  showing  whether  there  was  an 
abatement  in  the  price  on  account  of  the  mortgage  to  the 
trust  company,  upon  the  sales  from  Hamilton,  the  mort- 
gagor, to  Franklin,  and  from  Franklin  to  Green;  neverthe- 
less we  think  that  this  ought  to  be  presumed  from  the  ad- 
mitted facts  that  both  conveyances  were  subject  to  the 
mortgage,  and  that  Green,  in  selling  to  Thompson,  deducted 
the  amount  of  the  mortgage  debt  from  the  value  of  the 
lot,  and  made  his  conveyance  expressly  subject  to  the 
incumbrance.,, 

Whatever  construction,  however,  might  be  adopted  of 
the  instrument  in  the  case  now  under  consideration,  in  the 
absence  of  any  averments  to  aid  us,  there  can  be  no  ques- 
tion in  our  opinion  as  to  the  liability  of  the  appellee, 
under  the  allegations  of  the  complaint.  The  fact  that  the 
incumbrances  were  deducted  from  the  value  of  the  steam- 
boat would  clearly  bring  the  case  within  the  full  force  of 
the  authorities  cited.  The  additional  averment  of  an  ex- 
press promise  to  pay,  as  part  of  the  consideration  for  the 
sale  of  the  interest,  would  seem  hardly  to  leave  room  to 
question  the  liability. 

Nor  can  it  now  be  insisted  that  the  admission  of  parol 
testimony  to  sustain  such  averments  would  be  a  violation 
of  the  rule  excluding  the  introduction  of  such  evidence  to 
contradict  the  terms  of  a  written  instrument. 
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This  objection  was  held  to  have  been  well  taken  in  the 
cases  of  Schermerhorn  v.  Vanderheyden,  1  John.  189,  and 
Maigley  v.  Hawer,  7  Id.  841 ;  but  in  Shepherd  v.  Little,  14 
Johns.  210,  the  same  court  admitted  such  evidence,  and 
again  in  the  case  of  Bowen  v.  Bell,  20  Johns.  838.  In 
McCrea  v.  Purmont,  16  Wend.  460,  Mr.  Justice  Cowen  says: 
"  It  appears  to  me  that  these  cases,  if  they  are  to  be 
followed,  surrender  this  clause  (the  consideration)  to  the 
utmost  latitude  of  inquiry,  whenever  that  shall  become 
material  to  a  personal  action  between  the  parties." 

The  admissibility  of  such  evidence,  to  show  the  true 
consideration  of  a  written  instrument,  was  distinctly  as- 
serted in  the  case  of  Bingham  v.  Weiderwax,  1  Comst.  509. 
These  rulings  in  New  York  may  be  taken  as  a  fair  index 
to  the  current  of  decisions.  Indeed,  this  court  in  the  case 
of  BockhUl  v.  Spraggs,  9  Ind.  30,  have  regarded  the  deci- 
sions as  having  "opened  the  consideration  clause  of  a 
deed  to  the  widest  possible  latitude  of  proof." 

This  objection  to  the  admission  of  parol  evidence  was 
considered  in  Murray  v.  Smithy  Administrator,  1  Duer,  412. 
That  case  was,  in  every  essential  particular,  like  the  one 
now  in  judgment.  The  first  count  of  the  declaration 
stated,  in  substance,  that  Smith  in  his  lifetime,  in  consid- 
eration that  the  plaintiff  Murray  would  convey  to  him  in 
fee  an  equal  undivided  half  part  of  certain  lots  of  ground, 
undertook  and  promised  to  keep  the  plaintiff  harmless, 
and  indemnified  from  all  loss  or  damage,  by  reason  of  the 
one  equal  half  part  of  the  moneys  due,  and  to  become  due, 
upon  a  certain  mortgage,  upon  the  said  lots,  before  that 
time  executed  by  the  plaintiff  to  one  Powers;  that  the 
plaintiff,  relying  on  this  promise,  conveyed  the  one  equal 
half  part  of  said  lots,  subject  to  the  one  equal  half  part 
of  said  mortgage;  that  said  mortgage  had  been  foreclosed, 
said  property  sold,  and  the  mortgage  not  having  been  sat- 
isfied, the  plaintiff  had  been  compelled  to  pay  the  balance, 
whereby  he  was  damnified. 

The  statute  of  New  York  declares  "that  no  covenant 
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shall  be  implied  in  any  conveyance  of  real  estate,  whether 
such  conveyance  contain  special  covenants  or  not."  This 
language  occurs  in  the  opinion:  "I  assume  that  the 
fair  meaning  of  this  statute  is,  that  no  obligation,  cove- 
nant, or  promise  to  do  or  pay  any  thing,  shall  be  implied 
against  either  party  to  such,  conveyance,  from  the  con- 
veyance itself.  If  this  be  so,  then  it  is  obvious  that  the 
deed  itself  can  not  per  se  be  sufficient  evidence  of  any 
promise  not  expressed  in  it  to  do  or  pay  any  thing. 
Though  this  be  so,  I  think  the  law  must  be  deemed  to  be 
settled  in  this  state,  that  either  party  is  at  liberty  to  show 
for  any  purpose,  except  to  prevent  its  operating  as  a  valid 
and  effective  grant,  that  its  consideration  was  different, 
greater,  or  larger  than  that  named  in  it,  and  not  wholly, 
or  at  all,  pecuniary,  in  a  suit  by  the  vendor  against  the 
vendee  to  recover  the  actual  consideration  agreed  to  be 
paid,  or  in  a  suit  brought  by  the  vendee  against  the 
vendor  on  the  covenants  of  seizin,  or  against  incum- 
brances. If  the  latter  proposition  be  correct,  then  it 
follows  that  any  evidence  which  legitimately  tends  to 
prove  that  the  deed  was  executed  and  accepted  on  a 
promise  by  Smith  to  pay  half  of  the  mortgage  from  Mur- 
ray to  Powers  was  admissible." 

The  rule  of  construction  and  for  admission  of  evidence, 
in  cases  of  transfer  of  real  estate,  which  has  been  so 
clearly  established  by  authority,  is  peculiarly  applicable  to 
sales  of  personal  property.  The  purchaser  obtains  pos- 
session of  the  property,  and  thus  takes  from  the  vendor 
the  chattel  charged  with  the  payment  of  the  debt,  and  he 
may  remove  it  beyond  the  reach  of  the  creditor,  and  leave 
the  vendor  liable  for  the  payment,  without  recourse  upon 
the  property. 

When  it  is  once  admitted  that  the  payment  of  a  cer- 
tain amount  of  liens  was  a  part  of  the  consideration  of 
the  sale  of  the  property,  the  right  of  the  vendor,  who  has 
paid  the  same,  to  his  personal  action  for  that  sum,  can  not 
be  denied. 
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The  decision  of  the  Circuit  Court  in  sustaining  the 
demurrer  is  reversed,  and  all  subsequent  proceedings  are 
set  aside,  at  the  costs  of  the  appellee,  and  the  cause  is 
remanded  for  further  consideration,  in  accordance  with 
this  opinion. 

R.  $  H.  Crawford,  for  appellant. 

Thomas  L.  Smith  and  M .  0.  Kerr,  for  appellee. 


Hardy  v.  Stone  and  Others. 

Promissory  Note — Conditions — Waiver. — A  made  his  note  payable  to  a 
railroad  company,  "when  their  road  shall  have  been  constructed,  and  a 
train  passed  over  it,  from  Logantport  to  the  state  line;  provided  the  same 
shall  have  been  done  by  January  1,  I860,  and  said  company  shall  build  a 
switch  on  a  strip  of  land  given  them  by  A"  The  note  was  assigned  by 
delivery,  and  suit  brought  on  the  same  by  the  assignee,  in  September,  I860. 
The  complaint  alleged  complete  performance  of  the  conditions  mentioned 
in  the  note.  The  railroad  company  answered,  admitting  the  assignment, 
and  disclaiming  any  interest  in  the  note.  The  record  then  shows  a  trial, 
and  finding,  and  judgment  for  plaintiff  for  $1,048  and  costs.  Imme- 
diately following,  and  part  of  the  same  order,  appears  an  agreement  be- 
tween A  and  the  railroad  company,  to  the  effect  that  the  consideration 
of  the  note  was  the  agreement  by  the  company  to  build  the  switch ;  that 
it  is  not  completed;  that  the  company  shall  diligently  proceed  to  finish 
it,  and  it  shall  be  permanent  The  court  then,  by  agreement  of  parties, 
proceeded  to  render  a  judgment  against  the  company,  for  the  specific 
performance  of  this  agreement,  reserving  to  the  court  the  power  to  change 
or  suspend  it,  in  case  the  judgment  against  A  should  not  be  collected  on 
account  of  his  insolvency.  A  commenced  his  present  suit  in  February% 
1862,  showing  that  the  company  has  failed  to  perform  her  agreement,  and 
become  insolvent,  and  that  execution  on  the  judgment  against  him  was 
about  to  be  levied  on  his  property,  and  sought  an  injunction  to  restrain 
the  collection  thereof. 

Bda\  that  a  demurrer  to  the  complaint  was  properly  sustained. 

APPEAL  from  the  White  Circuit  Court. 

Frazeb,  J. — The  appellant  executed  his  note  to  a  rail- 
road company  for  $  1,000,  payable  "when  their  road  shall 
have  been  constructed,  and  a  train  passed  over  it,  from 
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Logansport  to  the  state  line;  provided  the  same  shall  be 
done  by  the  1st  of  January,  1860,  and  said  company  build 
a  switch  on  a  strip  of  land  given  them  by  Hardy  through 
section  30,  township  27,  range  25  west,  as  a  right  of 
way,"  etc.  The  note  was  assigned  by  delivery  to  the  ap- 
pellees, who,  in  September,  1860,  sued  Hardy  upon  the  note, 
alleging  in  their  complaint  the  complete  performance  of 
the  conditions  mentioned  in  it,  and  making  the  railroad 
company  a  party  to  answer  as  to  the  assignment.  The 
railroad  company  answered,  admitting  the  assignment,  and 
disclaiming  any  interest  in  the  note.  Hardy  put  in  a 
general  denial,  and  upon  the  issues  thus  made  the  record 
shows  a  regular  trial,  a  finding  for  the  plaintiffs,  and  a 
judgment  in  their  favor  against  Hardy  for  (1,043  and 
costs.  Immediately  following  the  entry  of  judgment,  and 
a  part  of  the  same  order,  appears  an  agreement  between 
Hardy  and  the  railroad  company,  to  the  effect  that  the 
consideration  of  the  note  was  an  agreement  by  the  com- 
pany to  build  the  switch;  that  the  switch  is  not  fully 
completed;  that  the  company  shall  diligently  proceed  to 
finish  it;  that  it  shall  be  permanent,  and  shall  not  be  re- 
moved ;  and  that  this  agreement  shall  be  made  a  matter  of 
decree,  etc.  Then  follows  a  decree  of  the  court  against 
the  railroad  company  for  the  specific  performance  of  the 
agreement,  reserving  to  the  court  the  power  to  change  or 
suspend  it,  in  case  the  judgment  in  favor  of  the  plaintiffs 
in  that  suit  can  not  be  collected  by  reason  of  Hardy's 
insolvency.  In  February,  1862,  Hardy  commenced  the 
present  suit,  showing  by  his  complaint  the  foregoing  facts, 
and  that  an  execution  had  been  issued  upon  the  judgment, 
which  was  about  to  be  levied,  etc. ;  that  the  railroad  com- 
pany had  failed  to  build  the  switch;  that  the  agreement 
to  do  so  was  the  sole  consideration  of  the  note ;  that  the 
company  had,  against  his  protest,  removed  that  part  of  it 
which  was  constructed  when  the  judgment  was  rendered, 
and  had  now  become  insolvent,  and  incapable  of  rebuilding 
the  same.    To  this  complaint,  the  plaintiffs  in  the  judg- 
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ment,  the  railroad  company  and  the  sheriff,  were  made 
defendants,  and  upon  it  an  injunction  was  sought  to  re- 
strain the  collection  of  the  judgment  until  the  railroad 
company  should  perform  as  decreed  in  the  former  decree. 
A  demurrer  by  the  plaintiffs  to  the  judgment  was  sustained 
to  the  complaint,  and  final  judgment  rendered  in  their 
favor. 

The  only  question  presented  is,  Did  the  court  below  err 
in  sustaining  the  demurrer? 

The  appellant  had  his  day  in  court,  had  an  undoubted 
defense  to  the  suit  on  the  note,  failed  to  make  it,  and  now 
shows  no  excuse  for  that  failure,  unless  we  may  infer  that 
he  expressly  waived  it,  preferring  the  decree  against  the 
railroad  company  to  compel  the  construction  of  the 
switch;  he  took  the  latter  by  agreement  with  the  railroad 
company  alone,  the  plaintiffs  in  the  judgment  not  being 
parties  to  it,  as  the  record  shows.  If  there  is  any  question 
in  the  law  thoroughly  well  settled,  we  think  it  is  that, 
under  such  circumstances,  there  is  no  remedy  left  to  the 
judgment  defendant  against  the  plaintiff  by  injunction, 
nor  indeed  otherwise.  To  allow  it  would  be  to  hold  that 
a  judgment  settles  nothing  between  the  parties,  and  that 
the  courts,  instead  of  enforcing  contracts  made  by  compe- 
tent parties,  shall  disregard  them  entirely,  and  substitute 
others  never  contemplated  by  the  parties,  and  into  which 
perhaps  they  never  would  have  entered  voluntarily. 

In  the  state  of  the  issues  in  the  sViit  against  Hardy,  no 
judgment  could  possibly  have  been  obtained  against  him 
without  proof  that  the  conditions  had  been  fully  per- 
formed, or  a  waiver  of  such  proof  by  him.  In  either 
event,  in  the  absence  of  fraud,  accident,  or  mistake,  the 
question  was  forever  settled  by  the  judgment  in  that 
case.  Dickerson  v.  Commissioners,  etc.,  6  Ind.  129 ;  Jarboe 
v.  Kepler,  4  Ind.  177 ;  Parker  v.  Morton,  5  Blackf.  1. 

It  is  alleged  in  the  complaint  that  the  agreement  en- 
tered of  record,  when  the  judgment  was  taken,  was  made 
"between  the  parties."    The  record  is  made  a  part  of  the 
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complaint,  and  it  shows  that  "the  parties"  to  it  were 
Hardy  and  the  railroad  company  only;  and  by  all  the  rules 
of  construction  applicable  to  a  pleading,  we  must  under- 
stand that  nothing  more  is  intended  to  be  averred.  Now, 
though  that  argreement  was  made  when  the  judgment 
was  taken,  yet  we  can  not  hold  the  plaintiffs  in  the  judg- 
ment in  any  respect  bound  by  it,  any  more  than  if  it  had 
been  made  elsewhere,  or  at  a  different  time,  without  their 
knowledge.  They  are  not  parties  to  it;  it  does  not  pur- 
port on  its  face  to  bind  them  or  affect  their  rights ;  the 
judgment  is  not  made  to  depend  in  any  respect  upon  its 
performance,  and  we  have  no  authority  to  make  a  new 
agreement  for  the  parties,  however  probable  it  may  seem 
to  us  that  Hardy  may  not  have  protected  his  interests  as 
he  should.  If  he  chose  to  rely  unduly  upon  the  responsi- 
bility of  the  railroad  company,  and  waive  his  defense  to 
the  suit  in  consideration  of  the  company's  agreement,  and 
a  decree  against  it,  we  have  no  authority  under  the  law  to 
undo  what  he  has  voluntarily  done,  and  place  him  in  the 
position  which  he  occupied  beforehand. 

Judgment  affirmed,  with  costs. 

D.  Tktrpie  and  J.  B.  Belford,  for  appellant 
D.  D.  Pratt  and  D.  P.  Baldwin,  for  appellee. 


Lashley  and  Others  v.  Cassbll. 

Sheriff's  Sale. — Gross  inadequacy  of  consideration,  with  any  departure 
from  duty  on  the  part  of  the  sheriff,  which  may  prove  injurious  to  the 
rights  of  the  execution  defendant,  in  the  sale  of  property,  will  authorise 
the  court  to  set  aside  the  sale.    Page  602. 

Same. — Where  the  execution  defendant  paid  the  principal  and  interest  of 
the  decree,  and  requested  the  plaintiff  to  notify  the  sheriff  that  the  costs 
would  be  paid  when  called  for,  and  the  sheriff  was  so  notified,  and  ordered 
by  the  execution  plaintiff  to  proceed  no  further  with  the  sale,  and  the 
sheriff  sold  the  mortgaged  premises,  worth  $7,000,  to  the  attorney  of  the 
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execution  plaintiff  for  the  coats,  ($16,)  and  no  person  was  present  on  the 
part  of  the  execution  defendant  at  the  sale;  and  where  the  thirty-two 
feet  of  ground  sold  was  part  of  the  ground  on  which  was  standing  a 
three-story  brick  hotel,  sixty-two  feet  front,  and  the  ground  sold  termi- 
nated in  the  midst  of  the  rooms  in  each  story,  and  the  property  could 
have  been  divided  in  other  ways  without  such  injury : 

Held,  that  where  a  sale  is  made  for  costs  simply,  and  the  officer  acts  for 
his  own  benefit,  the  court  will  scan  his  oonduct  with  severe  scrutiny,  and 
afford  prompt  relief  from  official  injustice  or  oppression. 

Held,  also,  that  when  the  purchaser  is  the  attorney  of  the  execution  plain- 
tiff, he  is  not  entitled  to  the  consideration  which,  in  a  case  of  less  hard- 
ship, might  be  accorded  to  a  purchaser  without  notice  of  all  the  facts. 

Meld,  also,  that  it  was  the  duty  of  the  sheriff  to  have  informed  himself  of 
the  condition  of  the  property  he  was  about  to  sell  to  realize  his  costs;  and 
it  was  an  abuse  of  official  discretion  to  sell  the  property  so  as  to  divide 
the  rooms  through  every  story  of  the  building,  when  the  debt  could  hare 
been  made  without  such  injury. 

APPEAL  from  the  Wayne  Circuit  Court. 

Ray,  Ch.  J. — This  action  was  brought  by  the  appellee 
to  set  aside  a  sheriff's  sale  and  subsequent  deeds  executed 
by  the  purchaser  and  his  grantee.  The  complaint  set 
forth  the  title  of  the  plaintiff  to  the  property,  the  recovery 
of  a  decree  of  foreclosure  against  it  by  one  Miller  for  the 
sum  of  $75,  the  issuing  to  the  sheriff  of  a  copy  of  the  de- 
cree, and  the  advertisment  of  the  property  by  him  for 
sale ;  and  averred  that  before  the  day  of  sale  the  appellee 
paid  to  the  execution  plaintiff  the  full  amount  of  the  sum 
named  in  the  decree,  with  interest,  and  requested  him  to 
notify  the  sheriff  of  that  fact,  and  that  the  costs  would  be 
paid  at  any  time  when  called  for,  which  notice  was  given, 
and  the  sheriff  was  ordered  by  the  execution  plaintiff  to 
proceed  no  further  with  6aid  sale;  that  with  full  knowl- 
edge of  all  said  facts,  and  being  actuated  by  malice  toward 
appellee,  said  sheriff  proceeded  to  sell  the  whole  of  said 
mortgaged  premises,  worth  $7,000,  to  the  attorney  of  the 
plaintiff  in  the  decree  of  foreclosure,  for  the  sum  of  $16, 
being  the  amount  of  said  costs,  and  that  being  the  only 
bid  for  said  property ;  that  no  person  was  present  on  the 
part  of  the  appellee,  and  no  person  from  Richmond*  where 
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said  property  was  situated,  it  being  understood  that,  by 
arrangement  between  the  appellee  and  the  plaintiff  in  the 
suit  for  foreclosure,  no  sale  of  the  property  would  take 
place.  It  was  also  averred  that  the  thirty-two  feet  of 
ground  so  sold  formed  part  of  a  property  on  which  was 
standing  a  large  and  valuable  hotel  of  brick,  three  stories 
high  and  sixty-two  feet  front,  and  that  thirty-two  feet 
could  not  be  separated  without  great  injury  to  the  whole 
property,  because  the  said  thirty-two  feet  terminated  in 
the  midst  of  rooms  on  each  story,  etc. ;  whereas  the  prop- 
erty could  have  been  divided  in  other  ways  without  such 
injury ;  that  sixteen  feet  might  have  been  taken  off,  which 
would  have  given  access  to  full  rooms  on  each  floor  by  a 
hall,  and  the  same  was  worth  the  sum  of  $3,000;  that  on 
the  rear  and  west  side  of  said  lot  were  alleys,  which  gave 
easy  access  to  the  back  part  of  said  premises;  and  the 
same  might  have  been  divided  and  sold  without  damage 
to  the  property,  and  would  have  produced  more  than  suffi- 
cient to  satisfy  said  costs;  that  said  attorney,  and  the 
grantee  claiming  under  him,  had  notice  of  said  facts. 

A  demurrer  was  filed  to  this  complaint,  which  was  over- 
ruled by  the  court.    It  is  insisted  that  this  was  error. 

The  law  is  well  settled,  that  gross  inadequacy  of  con- 
sideration, with  any  departure  from  duty  on  the  part  of 
the  sheriff,  which  may  have  proved  injurious  to  the  rights 
of  the  execution  defendant,  in  the  sale  of  property,  will 
authorize  the  court  to  set  aside  the  sale.  The  case  of 
Reed  v.  Carter,  reported  in  1  Blackf.  410,  which  was  then 
before  this  court  upon  a  motion  to  set  aside  the  sale  by 
the  sheriff,  was  in  many  respects  like  the  case  at  bar. 
There  the  execution  defendant  paid  to  the  sheriff  the 
amount  due,  except  a  small  balance  which  could  not  then 
be  ascertained,  and  promised  to  pay  that  when  called 
upon.  The  sheriff"  afterward,  by  virtue  of  the  execution, 
on  which  $15  were  due,  without  demand,  sold  one  hun- 
dred acres  of  land,  worth  from  $1,500  to  $2,000,  for 
$851.25.    In  that  case  the  law  was  stated  as  follows:  "A 
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sale,  under  such  circumstances  as  are  here  stated,  carries 
on  its  face  its  own  condemnation;  it  is  an  abuse  of  the 
powers  with  which  the  sheriff  is  intrusted,  and  leads  to 
manifest  oppression  and  injustice.  An  officer  is  not  bound 
to  sell  all  the  property  levied  on.  It  is  evident  that  a  few 
acres  out  of  one  corner  of  the  tract  would  have  been 
sufficient  to  satisfy  the  whole  demand.  Had  the  applica- 
tion been  regularly  made  to  a  court  of  chancery,  and  such 
a  case  made  out  as  here  stated,  the  relief  prayed  for  might 
have  been  afforded.  The  facts  of  the  defendant  having 
discharged  the  debt,  except  a  small  sum,  his  willingness 
to  discharge  the  balance  as  soon  as  it  could  be  ascer- 
tained, connected  with  the  gross  inadequacy  of  the  price 
for  which  the  property  was  sold,  and  the  great  disparity 
between  the  sum  raised  by  the  sale  and  the  balance  due 
on  the  execution,  are  circumstances  properly  within  the 
jurisdiction,  and  subject  to  the  control  of  a  court  of  chan- 
cery." A  bill  in  chancery  was  afterward  filed,  and  the 
sale  set  aside.  Upon  an  appeal  to  this  court,  that  decree 
was  affirmed.  3  Blackf.  376.  In  the  case  now  in  judg- 
ment, the  inadequacy  of  consideration  was  far  more  gross, 
and  the  sale  was  made  for  the  costs  simply;  and  it  is 
proper  that  where  the  officer  acts  for  his  own  benefit,  he 
should  be  held  to  a  strict  discharge  of  his  official  duty. 
"Where  he  does  not  stand  as  the  impartial  minister  of  the 
law,  between  the  execution  plaintiff  and  defendant,  the 
court  must  scan  his  conduct  with  severe  scrutiny,  and 
afford  prompt  relief  from  official  injustice  or  oppression. 
The  purchaser,  too,  is  the  attorney  of  record  of  the  plain- 
tiff in  the  decree  of  foreclosure,  and  is  not  entitled  to  the 
consideration  which,  in  a  case  of  less  hardship,  might  be 
properly  accorded  to  one  who  was  not  chargeable  with 
notice  of  all  the  facts. 

It  has  not  escaped  our  notice,  that  in  some  recent  cases 
contained  in  the  19th  and  20th  volumes  of  our  Reports,  a 
disposition  has  been  shown  to  follow  the  change  in  the 
rulings  of  the  Court  of  Appeals  of  the  state  of  New  York, 
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based  in  that  court  upon  a  change  of  statute;  in  our  court, 
upon  a  change  of  the  judicial  judgment. 

We  do  not  feel,  however,  that  the  case  now  pending 
requires  from  us  a  review  of  those  decisions,  as  it  will 
hardly  be  insisted  that  the  action  of  the  sheriff,  in  a  sale 
to  realize  simply  his  costs,  is  to  conclude  the  court  upon 
a  question  of  the  divisibility  of  the  property  sold  for  his 
benefit,  and  under  his  official  direction,  especially  where 
the  purchaser  is  the  attorney  of  record,  and  the  price  is 
grossly  inadequate.  In  this  case  we  hold  it  to  have  been 
the  duty  of  the  sheriff  to  have  informed  himself  of  the 
condition  of  the  property  he  was  about  to  sell  to  realize 
his  costs,  and  it  was  an  abuse  of  official  discretion  to  sell 
the  property  so  as  to  divide  the  rooms  through  every 
stoiy  of  the  building,  when  half  the  quantity  of  ground 
would  have  secured  the  debt,  and  also  a  proper  division 
of  the  property.  The  view  we  have  expressed  renders 
unnecessary  any  examination  of  the  question,  whether, 
after  the  sum  secured  by  the  mortgage  was  paid,  the  sheriff 
could  proceed  under  the  decree  for  his  costs. 

As  the  facts  proved  upon  the  trial  established  the  ma- 
terial averments  of  the  complaint,  and  we  hold  them  suf- 
ficient to  sustain  the  decree  of  the  court,  the  judgment 
below  is  affirmed,  with  costs. 

George  Holland,  John  F.  Kibbey,  J.  E.  McDonald,  and 
A.  L.  Roache,  for  appellants. 

Charles  IT.  Burchenal9  for  appellee. 


Bennett  v.  O'Byrne  and  Another. 

Witness — Impeachment. — Under  the  rule  requiring  the  time  to  be  fixed  in 
laying  the  foundation  for  the  impeachment  of  a  witness,  by  proving  state- 
ments contradictory  to  his  testimony,  it  is  sufficient  if  the  attention  of 
the  witness  is  called  to  the  particular  conYersation,  so  that  he  may  not  he 
taken  by  surprise. 
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APPEAL  from  the  Decatur  Common  Pleas. 

Frazbr,  J. — Suit  by  the  appellant  on  a  replevin  bond, 
alleging  for  breach  that  the  plaintiff  in  replevin  did  not 
prosecute  his  suit  with  effect,  etc.,  but  dismissed  it,  etc. 
Answer  in  bar,  that  the  property  was  the  property  of 
<y  Byrne,  who  was  plaintiff  in  the  replevin.  The  same  fact 
was  also  answered  in  mitigation  of  damages.  A  demurrer 
to  the  answer  in  bar  was  overruled,  and  this  is  assigned 
for  error. 

The  record  shows  that  the  court  afterward  sustained 
this  demurrer.  This,  though  somewhat  irregular,  cured 
the  error,  and  made  it  harmless;  nor  does  it  matter  that 
the  appellant  afterward,  of  his  own  motion,  chose  to  file  a 
reply. 

A  witness  of  the  appellant,  having  given  important 
testimony  on  his  behalf,  was  asked  whether,  at  a  certain 
place,  in  conversation  with  a  certain  person,  in  December, 
1860,  he  did  not  make  certain  specified  statements,  which 
were  not  consistent  with  his  evidence.  He  answered  in 
the  negative. 

The  impeaching  witness  was  asked  as  to  this  conversa- 
tion, over  the  appellant's  objection,  and  answered  that  in 
November,  December,  or  January,  and  he  thought  it  was  in 
December,  but  did  not  know  it  was  in  December,  the  appel- 
lant's witness  did  say  substantially  what  was  imputed  to 
him. 

It  is  objected  that  in  laying  the  foundation  for  this  im- 
peachment, and  in  the  impeaching  evidence  itself,  the  time 
was  not  fixed  definitely  enough. 

The  rule  upon  this  subject  is  a  practical  one,  and  is 
founded  upon  clear  principles  of  common  sense.  The 
exact  time  of  a  conversation  it  is  often  impossible  to  fix, 
and  to  require  it  would  be  simply  to  cut.oif  all  opportunity 
of  impeachment  in  such  cases.  The  object  to  be  attained 
is  to  call  the  witness'  attention  to  a  particular  conversation, 
so  that  he  may  not  be  taken  by  surprise.  In  some  cases 
this  can  be  done  without  any  mention  of  time,  as  when 
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the  witness  sought  to  be  impeached  remembers  peculiar 
circumstances  attending  the  alleged  conversation.  Usually, 
dates  are  the  least  efficient  of  all  means  which  can  be  used 
to  refresh  one's  memory  of  events,  and  sometimes  they 
afford  no  aid  whatever.  Each  case  depends  somewhat  on 
its  own  circumstances.  "Where  a  witness  frequently  meets 
and  converses  with  another  at  a  particular  place,  there 
might  be  reason  for  requiring  time  to  be  fixed ;  where  he 
never  had  but  one  conversation,  and  could  remember  the 
fact,  there  would  be  no  reason  whatever  for  any  allusion 
to  time.  Under  the  circumstances  of  this  case,  we  think 
that  the  foundation  for  the  impeaching  evidence  was 
sufficient. 

There  was  a  judgment  for  the  plaintiff  below  of  one 
cent,  and  against  him  for  costs.  This  judgment  for  costs 
is  claimed  to  be  error. 

It  is  urged  that  the  matter  pleaded  in  the  answer  is  a 
counter-claim.  We  need  not  express  any  opinion  upon  that 
point,  for  the  evidence  is  not  in  the  record,  and  we  can  not 
assume  that  it  was  proved.  If  a  counter-claim,  it  must  have 
been  not  only  pleaded  but  proved  by  the  defendant,  in 
order  to  entitle  the  plaintiff  to  costs.  2  G.  &  H.  227. 
Edmunds  v.  JPuckins,  8  Blackf.  196 ;  Sam  v.  Qregg,  1  Ini 
81 ;  Sigman  v.  Brown,  3  Ind.  430. 

The  judgment  is  affirmed,  with  costs. 

Oscar  B.  Hord  and  Cortez  Ewing,  for  appellant. 
S.  A.  Bonner,  for  appellees. 

Counsel  for  appellant  argued:  "The  rule  as  to  impeaching  witnesses  by 
giving  evidence  of  statements  at  varianoe  with  their  testimony  is,  that  ft 
foundation  must  be  laid  by  interrogating  them  as  to  the  statements  out  of 
court,  fixing  the  time,  place,  etc."  Doe  v.  Reagan,  5  Blackf.  217,  and  note; 
Dillon  y.  Bell,  9  Ind.  320;  Qibeon  v.  The  State,  9  Ind.  264  j  Jarboe  y.  KepUrf 
8  Ind.  814;  Lawrence  v.  Lanning,  4  Ind.  94;  Ludy  v.  Johnton,  16  Ind.  871; 
Owen  y.  Rynerton,  17  Ind.  620;  Hill  y.  Goode,  18  Ind.  207;  Palmer  y.  £^M 
2  Barb.  210;  Sprague  y.  Caldwell,  12  Barb.  616. 

Counsel  for  appellees  argued:  It  is  sufficient  to  direct  the  attention  of  the 
witness  to  the  particular  conversation.    Joy  y.  The  State,  14  Ind.  140. 


J 


NOVEMBER  TERM,  1864.  607 

Potter  and  Others  v.  The  State  on  the  relation  of  Thompson* 


Potter  and   Others  v.  The  State  on  the   relation   of 

Thompson. 

Guardian's  Bond.— On  a  bond  given  by  a  guardian  under  the  statute  of 
1848,  he  and  his  sureties  are  liable  for  all  the  personal  estate  or  moneys  of 
the  ward  that  may  have  come  into  the  guardians  hands,  except  suoh  as 
may  hare  been  received  from  the  sale  of  the  ward's  real  estate,  made 
on  the  application  or  petition  of  the  guardian.    Page  609. 

Same — Statute  Construed. — The  18th  section  of  the  act  touohing  the  re- 
lation of  guardian  and  ward,  makes  sec.  168,  2  G.  &  H.  581,  applicable  to 
suits  on  bonds  of  guardians,  and  under  it,  in  such  suits,  ten  per  cent 
damages  should  be  added  to  the  amount  found  to  be  retained  by  the 
guardian.    Page  61 L 

Same— -Statute  Construed.— The  act  of  1858,  2  G.  &  H.  220,  providing  that 
judgments  for  money  collected  or  held  in  a  fiduciary  character  shall  be 
collected  without  benefit  of  valuation  or  appraisement  laws,  is  applica- 
ble to  bonds  executed  before  as  well  as  after  its  passage.    Page  611. 

APPEAL  from  the  Knox  Circuit  Court. 

Elliott,  J. — The  state,  on  the  relation  of  Thompson, 
sued  the  appellants  on  a  bond  executed  by  Potter,  as 
guardian  of  the  relator,  and  Foreman  and  Smith,  as  his 
sureties. 

Issue  and  judgment  for  $500,  the  amount  of  the  penalty 
of  the  bond. 

The  court,  to  which  the  cause  was  submitted  by 
agreement,  found  that  Potter,  as  guardian,  was  indebted 
to  the  relator  for  money  actually  received  by  him  as  such 
guardian,  and  interest  thereon,  in  the  sum  of  $454.55, 
and  in  the  further  sum  of  $45.45,  being  ten  per  cent,  in 
damages,  making  together  the  sum  of  $500;  for  which 
amount,  over  a  motion  for  a  new  trial,  the  court  ren- 
dered judgment,  and  ordered  that  it  should  be  collected 
without  relief  from  appraisement  laws.  The  defendants 
appeal. 

The  only  questions  presented  by  the  appellants  are :  1. 
That  the  amount  found  by  the  court  is  not  sustained  by 
the  law  and  the  evidence.  2.  The  court  erred  in  awarding 
ten  per  cent,  damages  on  the  amount  found  against  the 


008  SUPREME  COURT  OF  INDIAKA. 

Potter  »ad  Others  v.  The  State  on  the  reUtioa  of  Thompson. 

guardian.  8.  The  court  erred  in  adjudging  that  the  judg- 
ment should  be  collected  without  relief  from  appraise- 
ment laws. 

Under  the  first  alleged  error,  it  is  not  contended  that 
the  amount  found  by  the  court  was  more  than  was  shown 
by  the  evidence  to  be  in  the  hands  of  Potter,  the  guardian, 
and  due  to  the  relator,  but  it  is  insisted  that  a  part  of  the 
amount  was  secured  by  another  bond,  and  could  not  be 
recovered  in  this  suit.  The  evidence  is  made  a  part  of 
the  record,  and  the  only  evidence  offered  by  the  relator, 
as  to  the  amount  due,  was  the  final  account  current  filed 
by  Potter^  as  guardian  in  the  Common  Pleas  Court.  And 
the  matter  complained  of  is  an  item  in  the  account,  charged 
against  Potter,  as  follows :  "  Amount  received  from  James 
Thome,  commissioner  to  sell  land,  $826.82." 

The  defendants  gave  in  evidence  a  bond,  signed  by 
Potter  and  Smith,  dated  the  26th  of  March,  1858,  in  the 
penalty  of  $1,600,  the  condition  of  which  reads  thus: 
"The  condition  of  the  above  obligation  is,  that  as  the 
above  bound  George  W.  Potter,  guardian  of  Hiram  Thomp- 
son, minor  heir  of  Gyrus  M.  Thompson,  deceased,  has  been 
ordered  by  the  Court  of  Common  Pleas  of  Knox  county 
to  sell  certain  real  estate  of  the  said  minor,  or  for  money 
from  sale  of  said  real  estate,  as  made  by  James  Thome, 
commissioner:  Now,  if  the  said  George  W.  Potter  will 
faithfully  discharge  the  duties  of  his  trust,  according  to 
law,  then  the  above  obligation  is  to  be  void,  else  to  re- 
main in  full  force  and  virtue." 

There  was  no  other  or  further  evidence  in  reference  to 
that  item  of  the  account. 

The  bond  on  which  this  suit  is  brought,  was  given 
under  the  Revised  Statutes  of  1848,  which  required  guard- 
ians to  execute  bond  in  a  penalty  of  double  the  probable 
amount  of  the  estate  of  his  ward  which  might  come  into 
his  hands,  (Rev.  Stat.  1848,  p.  608,  sec.  82 ;)  and  by  the  92d 
section  of  the  same  act,  it  was  the  duty  of  the  guardian 
to  make  out  a  true  inventory  of  the  estate,  real  and  per- 
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eonal,  of  his  ward,  and  file  the  same  in  the  office  of  the 
clerk  of  the  proper  court,  etc. .  But  under  that  statute,  as 
well  as  under  the  revision  of  1852,  before  a  sale  of  the 
real  estate  is  ordered  by  the  court,  the  guardian  is  re- 
quired to  execute  bond,  with  sufficient  freehold  sureties, 
payable  to  the  state  of  Indiana,  in  double  the  appraised 
value  of  such  real  estate,  with  condition  for  the  faithful 
discharge  of  his  duties,  and  the  faithful  payment  and 
accounting  for  all  moneys  arising  from  such  sale,  accord- 
ing to  law.  It  will  be  conceded,  we  presume,  that  the 
guardian  and  his  sureties  are  liable,  under  the  bond  in 
suit  here,  for  all  the  personal  estate  or  moneys  that  may 
have  come  into  the  guardian's  hands  belonging  to  the 
relator,  except  only  such  as  may  have  been  received  from 
the  sale  of  the  relator's  real  estate,  made  under  the  applica- 
tion or  petition  of  the  guardian;  while,  on  the  other  hand, 
it  must  be  admitted  that,  if  the  guardian  petitioned  the 
court  for  the  sale  of  the  ward's  real  estate  under  the 
statute,  and  executed  the  bond  given  in  evidence  by  the 
defendants  for  the  purpose  of  procuring  such  order  of 
sale,  and  if  the  item  in  his  account  current  of  $826.82 
is  for  money  realized  from  a  sale  of  the  ward's  real 
estate  so  made,  then,  whether  such  sale  was  made  by  the 
guardian,  or  by  a  commissioner  appointed  by  the  court 
under  the  statute,  the  money  received  therefrom  can  not  be 
recovered  in  a  suit  on  this  bond.  5  Ind.  350 ;  and  see  also 
Foster  v.  Birch,  14  Ind.  445 ;  The  State  ex  rel,  etc.  v.  Steele^ 
21  Ind.  207.  The  question  then  arises,  does  the  evidence 
in  this  case  show  that  the  item  of  the  account  current  for, 
"  amount  received  from  James  Thome,  commissioner  to  sell 
land,  $826.82,"  is  for  money  received  from  such  a  sale  of 
his  ward's  real  estate  ?  We  think  it  does  not.  If  the  bond 
given  in  evidence  by  the  defendante  was,  in  fact,  executed 
upon  an' application  for  a  sale  of  the  real  estate  of  the 
ward  by  the  guardian,  and  the  sale  was  made  under  such 
application,  the  whole  proceedings  must  be  a  matter  of 
record,  and  therefore  susceptible  of  ready  proof;  but  no 
Vol.  XXTII— 39 
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such  evidence  was  given.  It  is  true  that  the  bond  recites 
that  the  guardian  "has  been  ordered  by  the  Court  of 
Common  Pleas  of  Knox  county  to  sell  certain  real  estate 
of  the  said  minor;"  but,  then,  that  statement,  seemingly 
incomplete,  is  immediately  followed  by  the  addition  of, 
"  or  for  money  from  sale  of  said  real  estate  as  made  by  James 
Thorne,  commissioner."  The  two  parts  of  the  recitation 
are  incongruous,  and  the  inference  from  the  latter  state* 
ment  seems  to  be  that  Thorne,  a  commissioner,  had  in 
fact  sold  the  land  before  the  execution  of  the  bond  by 
the  guardian.  If  there  were  other  joint  owners  of  the 
real  estate,  and  on  an  application  for  partition  the  com- 
missioners appointed  to  make  the  partition  reported  the 
estate  not  susceptible  of  partition,  it  would  have  been  the 
duty  of  the  court  to  have  ordered  it  sold  by  a  commis- 
sioner appointed  by  the  court ;  and  the  latter  part  of  the 
recitation  in  the  condition  of  this  bond  favors  the  idea 
that  such  was  the  character  of  the  sale  referred  to. 

The  penalty  of  the  bond  in  suit  was  only  $500,  while 
the  amount  received  from  the  sale  of  the  real  estate  was 
nearly  double  that  sum.  Under  such  circumstances,  it 
would  have  been  the  duty  of  the  court  to  require  the 
guardian  to  give  an  additional  bond,  though  the  land  was 
sold  on  proceedings  in  partition,  the  giving  of  which, 
however,  would  not  prevent  a  recovery  on  the  former 
bond  for  the  amount  of  the  penalty  thereof.  The  evi- 
dence certainly  tended  to  establish  this  view  of  the  case ; 
and  whether  the  sale  was  made  under  a  petition  by  the 
guardian  or  otherwise,  was  a  question  of  fact  for  the 
court  that  tried  the  case,  and  we  can  not  disturb  the 
finding. 

The  second  assignment  of  error  involves  a  question  of 
the  construction  of  a  section  of  the  statute.  The  13th  sec- 
tion of  the  act,  "touching  the  relation  of  guardian  and 
ward,"  2  G.  &  H.  568,  provides  that  any  bond  given  by  any 
guardian  may  be  put  in  suit  by  any  person  entitled  to  the 
estate ;  and  such  suit  shall  be  governed  by  the  law  regu- 
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lating  suits  on  the  bonds  of  executors  and  administrators." 
Turning,  then,  to  the  act  concerning  the  settlement  of  de- 
cedent estates,  we  find  that  sec.  163, 2  G.  &  EL  531,  provides 
for  suits  on  the  bonds  of  executors  and  administrators,  and 
further  enacts  that "  the  measure  of  damages  in  all  such  suits 
shall  be  the  value  of  the  property  converted,  destroyed, 
embezzled,  or  concealed,  the  injury  sustained  by  the  es- 
tate, or  any  person  interested  therein,  interest  on  money 
retained,  such  exemplary  damages  as  tlie  court  or  jury 
trying  the  case  may  be  willing  to  give,  and  ten  per  cent, 
on  the  whole  amount  assessed."  Now,  if  the  18th  sec- 
tion of  the  act  touching  the  relation  of  guardian  and 
ward,  above  referred  to,  makes  the  last  recited  section  ap- 
plicable to  suits  on  the  bonds  of  guardians,  (and  we  think 
it  does,)  then  the  court  below  was  right  in  adding  the  ten 
per  cent,  to  the  amount  found  to  be  retained  by  the 
guardian.  The  principle  involved  in  the  case  of  The  State 
on  relation  of  Daggs  v.  Hughes,  15  Ind.  104,  seems  to  be 
analogous  to  that  presented  here,  and  if  so,  it  sustains 
the  view  above  expressed. 

But  it  is  insisted  that  the  court  erred  in  ordering  that 
the  judgment  should  be  collected  without  relief  from  ap- 
praisement laws.  The  law,  however,  is  otherwise.  In 
1858  the  legislature  passed  an  act  "  to  regulate  the  collec- 
tion of  judgments,  and  the  sale  of  property  on  execution 
against  any  sheriff,  constable,  or  other  public  officer,  ad- 
ministrator, guardian,  etc.,  or  the  sureties  of  any  or  either 
of  them,"  (2  G.  &  H.  220,)  by  which  it  is  enacted  "  that 
hereafter  all  judgments  recovered  against  any  sheriff,  con- 
stable, or  other  public  officer,  administrator,  executor,  or 
any  person  or  corporation,  or  the  sureties  of  any  or  either 
of  them,  for  money  collected  or  received  in  a  fiduciary  ca- 
pacity, or  for  any  breach  of  any  official  duty,  or  for  money 
or  other  article  of  value  held  in  trust  for  another,  shall  be 
collectable  without  stay  of  execution  or  benefit  of  the 
valuation  or  appraisement  laws  of  this  state."  And  it  has 
been  held  by  this  court  that  the  provisions  of  this  statute 
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are  applicable  to  bonds  executed  before,  as  well  as  after, 
its  passage.  Pierce  et  al.  v.  Mills  et  al.>  21  Ind.  27.  We 
see  nothing  in  the  record  to  justify  a  reversal  of  the  judg- 
ment, and  it  must  therefore  be  affirmed. 

Judgment  affirmed,  with  five  per  cent,  damages  and 
costs. 

James  C.  Denny ',  for  appellants. 
F.  W.  Viehe,  for  appellee. 


Albbktson  v.  Williams. 

Appejlbance — Continuance. — A  voluntary  appearance  is  equivalent  to  the 
service  of  process.  But  where  a  defendant  thus  appears  on  the  same  day 
on  which  the  complaint  is  filed  in  open  court,  he  is  entitled  to  a  contin- 
uance, if  he  demands  it,  before  taking  any  other  step  in  the  cause,  or  sub- 
mitting to  a  rule  to  plead. 

APPEAL  from  the  Howard  Common  Pleas. 

Frazbr,  J. — Upon  the  entry  of  a  proper  order  of  the 
court  below,  making  distribution  of  the  assets  of  an  es- 
tate, and  directing,  among  other  things,  $105.33  to  be  paid 
to  the  appellant,  the  appellee  filed  a  paper,  entitled  "Henry 
Williams  v.  The  Estate  of  Henry  P.  Albertson9  deceased/' 
representing  that  the  money  distributed  had  been  derived 
from  the  sale  of  real  estate,  of  which  the  intestate  died 
seized,  and  that  the  appellant  had,  in  1856,  by  warranty 
deed,  conveyed  his  interest  in  the  real  estate  to  one  Cooper, 
and  that  Cooper  afterward  conveyed  the  same  to  the  ap- 
pellee, thus  entitling  him  to  the  money  ordered  to  be 
paid  to  the  appellant,  for  which  he  demanded  judgment 
An  attorney  immediately  appeared  for  the  "  the  defend- 
ant," whom  we  suppose  to  be  the  administrator,  and  filed 
a  demurrer,  on  the  ground:  1.  That  the  "complaint"  did 
not  state  sufficient  facts.    2.  That  the  appellant  should 
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have  been  made  a  defendant.  The  demurrer  was  over- 
ruled. The  attorney  for  "defendant"  then  filed  his 
affidavit,  entitled  "Henry  Williams  v.  Nixon  Albertson" 
for  a  continuance,  showing  that  he  was  "  the  defendant's" 
attorney;  that  the  defendant  was  a  soldier  in  the  army; 
that  he  was  employed  by  the  defendant's  wife;  that  he 
could  prove  by  an  absent  witness  facts  constituting  a 
good  defense,  which  are  specified;  that  the  witness 
resided  in  another  county,  and  there  had  been  no  oppor- 
tunity to  procure  her  attendance.  A  motion  for  a  con- 
tinuance, on  this  affidavit,  was  overruled.  An  answer  was 
then  filed  on  behalf  of  the  appellant,  a  trial  had,  and  an 
order  made  that  the  administrator  pay  the  money  to  the 
appellee. 

This  was  a  novel  and  summary  proceeding  from  begin- 
ning to  end.  We  know  of  no  warrant  by  which  the 
Court  of  Common  Pleas  could  take  the  money  belonging 
to  the  appellant  as  distributee,  and  pay  it  to  the  appellee, 
without  giving  the  former  a  hearing.  The  demurrer  should 
therefore  have  been  sustained.  But  this  error  was  subse- 
quently cured  by  the  appellant's  attorney  appearing,  mov- 
ing for  a  continuance,  and  pleading,  and  thus  making  him 
a  party.  "What  he  expected  to  gain  for  his  client  by  doing 
this  we  can  not  imagine.  The  affidavit  was  not  sufficieht 
to  obtain  a  continuance  because  of  absent  testimony ;  for 
it  does  not  state  that  the  evidence  is  true ;  but,  luckily  for 
the  appellant,  his  rights  were  not  wholly  waived.  By 
mere  good  luck  a  continuance  generally  was  demanded, 
and  an  exception  taken  to  the  refusal  of  the  court  to  give 
it.  A  voluntary  appearance  is  equivalent  to  a  service  of 
process.  A  party  is  at  liberty  thus  to  save  costs.  But 
where  a  defendant  thus  appears  on  the  same  day  on  which 
a  complaint  is  filed  in  open  court,  he  is  entitled  to  a  con- 
tinuance, if  he  demands  it,  before  taking  any  other  step 
in  the  cause,  or  submitting  to  a  rule  to  plead ;  and  this, 
even  without  affidavit,  unless  there  is  some  agreement  to 
abridge  this  right.    In  this  case,  the  attorney,  by  some 
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fortunate  accident,  happened  to  demand  a  continuance  in 
the  very  act  of  appearing. 

Judgment  reversed,  with  costs;  cause  remanded,  with 
directions  to  set  aside  all  proceedings  subsequent  to  the 
appearance  of  the  appellant. 

James  W.  Robinson,  for  appellant. 
W.  M.  Waters,  for  appellee. 


Catlett  and  Another  v.  Gilbert  and  Another. 

Sheriff's  Sales. — Where  the  sheriff,  in  selling  real  estate  under  execution, 
fails  to  comply  with  the  requirement  of  the  statute  prescribing  that,  "if 
the  estate  consists  of  several  lots  or  parcels,  each  shall  be  offered  sep- 
arately, and  no  more  of  any  real  estate  shall  be  offered  for  sale  than 
shall  be  necessary  to  satisfy  the  execution  in  the  sheriff's  hands,  unless 
the  same  is  not  susceptible  of  division,"  the  sale  will  be  set  aside. 

Same. — The  cases  of  West  and  Another  v.  Cooper,  19  Ind.  2,  and  Pattern  et 
mx.  v.  Slewart,  Id.  288,  so  far  as  they  change  the  rule  previously  existing 
with  regard  to  sheriff's  sales,  are  overruled. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

abstract. 

The  complaint  alleges  that  Gilbert  and  Baker,  the  plain- 
tiffs below,  are  the  owners  and  entitled  to  the  possession 
of  three  lots  in  the  city  of  Evansville,  and  that  the  defend- 
ants, William  A.  and  William  S.  Catlett,  who  were  father 
and  son,  were  in  the  wrongful  possession  thereof;  that 
the  lots  were  formerly  owned  by  the  elder  Catlett,  who, 
being  indebted  to  the  plaintiffs  and  others,  to  avoid  the 
payment  of  the  debts,  made  a  fraudulent  and  voluntary 
conveyance  to  William  S.,  his  infant  son,  of  said  three 
lots;  that  afteward  judgments  were  obtained  and  execu- 
tions issued,  in  favor  of  the  plaintiffs  and  others,  and 
against  Catlett,  sen.;  and  that  the  lots  were  sold  and  con- 
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veyed  to  the  plaintiffs  by  the  sheriff,  under  and  by  virtue 
of  these  executions. 

Prayer  for  possession  and  damages,  and  that  plaintiffs' 
title  might  be  quieted. 

The  first  paragraph  of  the  answer  admits  that  the  plain- 
tiffs have  a  prima  facie  title  to  the  premises,  but  alleges  that 
the  sheriff's  title,  under  which  plaintiffs  claim,  is  irregular, 
for  the  reasons  set  forth ;  viz :  that  the  whole  amount  due 
upon  the  executions  in  the  hands  of  the  sheriff,  and  upon 
which  the  sale  and  conveyance  was  made,  was  only  $850; 
that  lots  12  and  13,  in  block  2,  were  each  of  the  value  of 
$300,  and  lot  13,  block  52,  was  of  the  value  of  $1,500, 
and  that  said  last-named  lot  was  sold  for  $365,  being  $15 
more  than  the  whole  of  the  claims  in  the  sheriff's  hands ; 
and  that  the  sheriff'  unnecessarily  sold  the  other  two  lots 
for  $5  each;  and  that  the  sheriff  conveyed  the  lots  to  the 
plaintiffs,  which  is  the  only  pretense  of  title  claimed  by 
them.  The  answer  further  alleges  that  there  were  two 
separate  tenements  upon  lot  13,  block  52;  that  it  was 
divided  by  a  partition  fence  across  the  center  of  said  lot  at 
the  date  of  said  sale,  and  for  a  long  time  previous  thereto, 
and  was  occupied  as  two  separate  parcels,  of  which  the 
plaintiffs  and  the  sheriff  had  notice;  and  that  either  parcel 
would  have  brought  enough  to  satisfy  the  whole  sum  due 
on  the  executions,  but  that  the  sheriff,  disregarding  his 
duty,  sold  the  whole  lot  without  offering  it  in  separate 
parcels;  and  that  the  plaintiffs  derive  title  to  these  lots 
through  this  sale  and  conveyance,  and  not  otherwise. 
Prayer,  that  the  sale  be  set  aside. 

The  second  paragraph  of  the  answer  is  a  general  denial. 
A  demurrer  was  sustained  to  the  first  paragraph  of  the 
answer,  and  exception  taken.  Trial,  finding  for  plaintiffs, 
and  judgment;  motion  for  new  trial  overruled,  and  excep- 
tion taken. 

Eat,  Ch.  J. — The  section  of  the  statute  which  must 
govern  the  decision  of  the  main  question  involved  in  this 
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case,  reads  as  follows :  "  If  the  estate  consists  of  several  lots, 
tracts,  or  parcels,  each  shall  be  offered  separately,  and  no 
more  of  any  real  estate  shall  be  offered  for  sale  than  shall 
be  necessary  to  satisfy  the  execution  in  the  sheriff's  hands, 
unless  the  same  is  not  susceptible  of  division." 

The  duty  of  the  sheriff,  when  making  an  offer  of  real 
property  which  is  susceptible  of  division,  has  been  re- 
peatedly defined  by  this  court.  In  Reed  et  aL  v.  Carter, 
1  Blackf.  410,  and  3  Blackf.  376,  this  court  quoted  with 
approbation  the  rule  stated  by  Chancellor  Kent,  in  Tiernan 
v.  Wilson,  6  Johns.  Ch.  Rep.  411,  that  "  the  proposition  is 
not  to  be  disputed,  that  a  sheriff  ought  not  to  sell,  at  one 
time,  more  of  the  defendant's  property  than  a  sound 
judgment  would  dictate  to  be  sufficient  to  satisfy  the 
demand,  provided  the  part  selected  can  be  conveniently 
and  reasonably  detached  from  the  residue  of  the  property, 
and  sold  separately."  This  court,  in  the  case  then  before 
them,  reviewed  the  action  of  the  sheriff,  and  held  that 
he  had  not  exercised  a  sound  judgment  in  failing  to  offer 
the  property  in  separate  lots,  and  the  sale  was  set  aside. 

At  that  time  we  had  no  statute  requiring  the  sheriff  to 
offer  real  estate  in  separate  parcels,  where  it  could  be  done. 
In  the  case  of  (yBrien  v.  Coulter  y  2  Blackf.  421,  this  court 
again  recognized  the  rule  previously  stated,  and  applied 
it  to  the  case  then  before  them,  holding  that  "  a  part  of 
the  property  could  have  been  conveniently  and  reasonably 
selected  and  detached,  being  in  two  separate  lots  of  land; 
one  with  a  house  upon  it,  and  the  other  without  any 
buildings."  The  subject  was  again  considered  in  Maguire 
v.  Smithy  4  Blackf.  228.  There,  after  a  town  lot  had  been 
sold  on  execution,  the  execution  debtor  brought  an  eject- 
ment for  the  lot  against  a  person  who  claimed  it  under 
the  purchaser  at  the  sheriff's  sale.  Held,  "  that  the  pro- 
priety of  the  sheriff's  conduct  in  selling  the  whole  instead 
of  a  part  of  the  lot  was  a  proper  subject  of  inquiry ;  and 
that  evidence  relative  to  the  divisibility  and  value  of  the 
lot  was  in  such  case  admissible."    Justice  Blackford  uses 
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this  language:  "Whether  the  sheriff,  in  selling  the  whole 
instead  of  a  part  of  the  half  lot  levied  on  had  exercised  a 
sound  legal  discretion,  or  whether  his  conduct  on  the  sub- 
ject, was  a  flagrant  abuse  of  his  power,  and  a  fraud  upon 
the  execution  debtor,  were  legitimate  questions,  under  all 
the  circumstances  of  the  case,  for  the  consideration  of  the 
jury." 

The  statutes  of  1843  provided  "  that  if  such  estate  shall 
consist  of  several  known  lots,  tracts,  or  parcels,  such 
lots,  etc.,  6hall  be  offered  separately."  Under  this  pro- 
vision it  was  held,  that  "  the  entire  tract  (twelve  hundred 
and  eighty  acres)  should  have  been  offered  in  separate 
parcels."  Sherry  v.  Nick  of  the  Woods,  1  Ind.  575.  The 
section  of  the  statute  now  in  force  was  thus  commented 
upon  in  the  case  of  Meed  v.  Divert,  7  Ind.  189 :  "  This 
provision  of  the  statute  imposes  a  duty  on  the  sheriff 
which  he  may  not  omit.  The  property  levied  on  being 
divisible,  he  is  restricted-  from  offering  more  of  it  than 
may  be  necessary  to  discharge  the  debt  in  his  hands  for 

collection It  is  said,  also,  that  to  bring  the 

sheriff  in  default  for  selling  an  entire  body  of  land,  with- 
out first  offering  it  in  parcels,  the  execution  defendant 
must  have  furnished  the  sheriff,  before  or  at  the  sale,  a 
map  or  other  description  clearly  showing  that  the  land 
lay  in  separate  tracts.  The  answer  to  this  is,  that  the 
provision  above  quoted  plainly  indicates  the  sheriff's  duty 
where  the  premises  levied  on  are  susceptible  of  division; 
in  such  case  he  is  bound  to  offer  them  in  separate  quan- 
tities. We  are  advised  that  Wood  v.  MorreU,  1  Johns, 
Ch.  Rep.  502,  cited  by  the  appellant,  favors  the  position, 
that  before  the  sale  a  map  or  description, showing  that  the 
land  lay  in  tracts,  should  have  been  furnished  the  sheriff. 
That  decision,  however,  relates  to  the  rule  as  it  existed  at 
common  law.  But  our  statute  contains  no  such  require- 
ment. Under  it,  it  seems  to  us  the  sheriff  himself,  when 
he  levies  upon  real  estate,  must  be  presumed  to  know 
whether  it  is  susceptible  of  division."    The  judgment  of 
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the  court  below,,  setting  aside  the  sheriff's  deed,  was  sub* 
tained. 

Banks  and  Another  v.  Bales,  16  Ind.  423,  was  ah  ac- 
tion to  set  aside  a  sheriff's  sale,  and  annul  a  sheriff's  deed 
made  pursuant  to  the  sale.  In  applying  the  section  of  the 
statute  now  under  consideration  to  the  facts  in  that  case, 
this  language  is  used :  "  It  follows,  the  sheriff  having  thus 
failed  to  comply  with  the  requirements  of  the  statute,  that 
the  sale  can  not  he  upheld,  and  the  sheriff's  deed  is  there- 
fore a  nullity." 

These  authorities  would  indicate  that  the  law  was  well 
settled  in  this  state,  and  that  the  answer  of  the  appellant  in 
the  case  at  bar  was  sufficient,  clearly  showing,  as  it  did,  not 
only  that  the  property  "was  susceptible  of  division,"  but 
that  it  had  in  fact  been  divided,  and  that  both  the  sheriff 
and  the  purchaser  had  notice  of  that  fact  A  current  of 
authorities,  s6  uniform  and  consistent,  should  not  be  sud- 
denly obstructed,  and  a  new  channel  sought,  without  a 
purpose  well  supported  by  authority. 

The  cases  cited  as  changing  thigf  rule  are  West  and 
Another  v.  Cooper,  19  Ind.  2,  and  Patton  et  ux.  v.  Stewart, 
Id.  233. 

These  cases  rest  upon  the  authority  of  Cunningham  v. 
Cassiday,  17  New  York  Court  of  Appeals ;  Smith  v.  Randall, 
6  Cal.  47;  Coxe  v.  Halsted,  1  Green's  Ch.  811,  and  Penn  v. 
Craig,  Id.  495.  The  decision  in  the  case  of  Cunningham 
v.  Cassiday  was  in  giving  construction,  by  the  Court  of 
Appeals  of  the  state  of  New  York,  to  a  provision  of  their 
statute,  that  "  if  any  person  claiming  to  be  the  owner  of 
any  portion  of  such  estate,  or  of  such  lots,  tracts  or  parcels, 
or  either  of  them,  or  claiming  to  be  entitled  by  law  to 
redeem  any  such  portion,  shall  require  such  portion  to  be 
exposed  for  sale  separately,  it  shall  be  the  duty  of  the 
sheriff  to  expose  the  same  for  sale  separately.  No  more 
of  any  real  estate  shall  be  exposed  for  sale  than  shall 
appear  necessary  to  satisfy  the  execution."  No  evidence 
appears  that  any  demand  was  made  that  the  lots  be  sold 
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separately,  and  the  court  held  that  the  statute  requiring 
the  sheriff  to  so  offer  them,  under  the  circumstances,  was 
directory,  and  the  deed  not  void  but  voidable ;  and  as  the 
twelve  months  given  the  execution  defendant  to  redeem 
had  expired,  without  action  by  him,  he  should  be  held  to 
have  waived  all  defects.  But  we  do  not  understand  why 
this  court  should  follow  this  decision,  giving  construction 
to  a  New  York  statute,  after  having  refused,  in  Reed  v. 
Diven,  supra,  to  adopt  the  view  of  Chancellor  Kent,  re- 
quiring the  execution  defendant  to  produce  a  map  showing 
the  divisibility  of  theproperty.  Nor  why,  after  having  held 
in  Banks  and  Another  v.  Bales,  supra,  that  the  sheriff's  deed 
was  a  nullity,  we  are  now  to  hold  the  deed  simply  void- 
able, and  estop  the  execution  defendant  from  asserting  its 
invalidity,  because  the  New  York  court  have  done  so  under 
their  statute,  giving  a  certain  time  to  redeem. 

The  relief  in  such  cases  is  equitable,  and  a  court  of 
equity  may  well  refuse  its  aid  where  the  party  has  not 
complied  with  an  express  requirement  of  the  statute  in 
making  the  proper  demand  upon  the  sheriff,  and  has  also 
neglected  to  avail  himself  of  the  relief  afforded  him  at  law, 
by  redeeming  the  property  within  twelve  months  after  the 
sale.  But  how  can  this  authority  aid  us  in  deciding  a 
case  arising  under  our  statute,  where,  as  was  held  in  Reed 
v.  Diven,  supra,  no  such  obligation  rests  upon  the  execu- 
tion defendant,  but  <;  the  -sheriff  himself,  when  he  levies 
upon  real  estate,  must  be  presumed  to  know  whether  it  is 
susceptible  of  division,"  and  where  no  relief  is  afforded  at 
law  from  the  consequences  of  the  officer's  wrongful  act? 

In  the  case  cited  of  Penny.  Craig,  the  Court  of  Chancery 
of  New  Jersey  held  that  "  it  is  the  duty  of  a  sheriff  to  sell 
property  plainly  divisible  in  separate  parcels ;  yet  where 
a  sale  is  made  in  violation  of  this  rule,  if  made  with  the 
approbation  of  the  owner  of  the  property,  and  if  thirteen 
years  have  elapsed  since  the  sale,  and  the  property  has 
descended  to  the  heirs  of  the  purchaser,  the  court  will  not 
for  this  cause  alone  disturb  the  title." 
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In  Coze  v.  Halsted  et  al.,  supra,  the  same  court  distinctly 
recognize  the  rule  as  it  has  been  so  uniformly  stated  in  our 
reports,  but  the  court  held  that  the  case  before  them  did 
not  come  within  the  rule.  We  quote  from  the  decision: 
"  The  general  rule  is  well  settled,  that  where  a  tract  of 
land  is  divided  into  distinct  parcels,  it  must  be  sold  in  that 
way.  Wood  v.  Morrell,  1  John.  Ch.  505 ;  Mohawk  Bank  v 
Atwater,  2  Paige's  Ch.  61.  See  also  the  cases  of  Marvin 
and  Others  v.  Smith  and  Others,  in  this  court.  Does  this 
case  come  within  that  rule?  This  is  the  important  in- 
quiry. After  a  careful  examination  of  the  evidence,  and 
with  an  earnest  desire  to  protect  the  defendants  from  any 
abuse  of  their  rights,  I  have  come  to  the  conclusion  that 
I  can  not  disturb  this  sale  upon  this  ground.  There  are 
several  considerations  which  forbid  it. 

"  1.  The  land  is  not  subdivided  into  distinct  parcels,  so  as 
to  free  the  complainant  from  embarrassment  in  attempting 
to  sell  it  in  lots.  This  twenty-three  acre  lot  was  purchased 
a  few  years  since,  when  property  brought  a  high  price, 
of  the  complainant,  it  being  an  open  field,  in  the  ordinary 
situation  of  farm  lands.  The  defendant  intended  to  turn  it 
into  building  lots,  and  with  that  view  laid  streets  across  it 
in  different  directions,  and  made  some  improvements  upon 
part  of  it,  by  building  a  basin,  storehouse,  and  lime-kiln. 
The  streets,  however,  it  seems  from  the  evidence,  are  not 
laid  out  according  to  law,  nor  in  many  instances  are  they 
even  defined  by  fences.  Much  of  the  land  lies  in  com- 
mon. It  is,  in  fact,  one  among  many  of  those  unfortunate 
cases  in  which  lands  lying  in  the  neighborhood  of  towns 
and  cities  have  been  set  apart  on  paper  for  extensive  im- 
provements, but  which  have  failed  from  the  embarrass- 
ments of  the  times,  and  that  too  with  great  loss  to  the 
purchasers.  To  oblige  a  master  or  sheriff  to  be  bound  by 
such  subdivisions  of  property,  would  be  attended  with  great 
uncertainty,  and  be  a  perversion  of  the  spirit  and  inten- 
tion of  the  rule. 

"2.  The  decree  and  execution  in  this  case  fixed  the  order 
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in  which  the  property  should  be  sold,  and  the  sale  has 
been  in  conformity  with  them.  There  was  great  care  taken 
at  that  time  to  secure  the  rights  of  all  parties,  and  yet  this 
question  of  selling  mis  lot  in  parcels  was  never  agitated. 

"  3.  At  the  first  sale  of  the  property,  the  twenty-three 
acres  were  sold  in  one  parcel  without  objection,  and  pur- 
chased by  one  of  the  defendants,  who  failed  to  comply  with 
the  terms,  and  now  upon  this  re-sale,  for  the  first  time,  is 
this  difficulty  interposed.  Had  it  been  considered  im- 
portant to  have  the  lot  subdivided,  it  is  somewhat  singular 
that  it  was  not  suggested  at  an  earlier  day,  and  particularly 
before  the  first  sale  was  made. 

"  4.  The  great  reason  which  would  have  induced  me  to 
direct  a  re-sale  of  this  lot  (had  I  found  that  course  con- 
sistent with  those  principles  which  must  govern  the  case) 
would  have  been,  that  W.  H.,  one  of  the  defendants,  had 
placed  improvements  upon  a  part  of  this  lot.  But  the 
master  testifies  distinctly  that  Mr.  H.  acceded  to  the  selling 
of  the  property  in  the  way  in  which  it  was  sold.  This  consent 
must  take  away  therefore  any  complaint  from  that  quarter. 

"  5.  The  act  which  authorizes  a  defendant  to  elect  what 
part  of  his  lands  shall  be  sold  by  the  sheriff  on  execution, 
by  serving  a  notice  on  him  twenty  days  previous  to  the 
sale,  does  not  apply  to  this  case." 

The  statute  of  New  Jersey,  to  which  the  court  referred, 
provides  "that  the  person  whose  lands,  tenements,  here- 
ditaments, and  real  estate  are  so  taken  in  execution,  may, 
if  part  of  them  are  sufficient  to  satisfy  said  execution,  elect 
what  part  thereof  shall  be  sold,"  etc. 

But  as  the  court  held  that  the  act  did  not  apply  to  the 
case  in  judgment  before  them,  their  decision  can  not  even 
be  regarded  as  authority  in  the  construction  of  the  New 
Jersey  statute,  but  simply  as  applying  the  well-settled  rule 
of  common  law  to  the  case  considered.  Clearly,  it  can 
not  justify  the  changed  construction  of  our  own  statute. 

The  remaining  decision,  Smith  v.  Randall,  6  Cal.  47,  so 
far  as  it  rests  upon  authority,  goes  back  to  Wood  v.  MorrelU 
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1  John.  Cb.  502,  a  decision  which  this  court  has  already 
held  {Reed  v.  Diven,  supra)  could  hare  no  weight  in  the 
construction  of  our  statute. 

But  the  Supreme  Court  of  California  place  their  judg- 
ment upon  two  grounds,  which,  while  they  admit  the 
common  law  rule  in  its  full  force,  relieve  the  case  before 
them  from  its  application.  The  court  say :  "  As  a  general 
rule,  the  sales  in  mass,  of  land  consisting  of  separate  lots, 
are  not  tolerated  or  countenanced  in  courts  of  justice. 
But  this  rule  should  not  be  extended  so  as  to  allow  a 
debtor,  by  misleading  the  officer  with  a  false  description,  or  by 
withholding  information,  to  invalidate  a  sale  under  exe- 
cution made  in  good  faith  in  the  entire  absence  of  fraud." 
It  is  also  stated  that  "  under  the  law  the  land  is  sold,  sub- 
ject to  redemption,  within  six  months,  by  the  payment  of 
the  purchase  money,  with  damages,  which  amount  to 
but  little  more  than  the  current  rate  of  interest  in  Cali- 
fornia." 

These  four  cases  are  the  only  authorities  cited  for  chang- 
ing the  rule,  as  stated  in  1  Blackf.,  as  existing  at  common 
law,  and  since  then  extended  and  declared  by  express 
statute,  and  consistently  adhered  to  through  a  long  line 
of  decisions,  until  the  recent  volume  of  19  Ind.  In  our 
opinion,  they  furnish  no  authority  whatever  for  the 
changed  construction ;  and  we  recognize  in  the  case  now 
in  judgment,  the  force  and  accuracy  of  the  earlier  rulings 
of  this  court.  It  is  also  averred  in  the  first  paragraph  of 
the  answer,  that  lot  No.  15  in  block  No.  52  was  sold  by 
the  sheriff  for  $365,  a  sum  in  excess  of  the  amount  named 
in  the  execution,  with  the  interest  and  cost  thereon,  and 
that  the  sheriff  unnecessarily  sold  the  other  two  lots. 

The  only  reasonable  construction  of  these  allegations  is, 
that  the  sales  of  the  two  last-named  lots  were  made  after 
the  sum  authorized  by  the  execution  had  been  realized. 
In  this  view,  the  latter  sales  would  clearly  have  been  un- 
authorized. The  demurrer  should  have  been  overruled  to 
the  first  paragraph  of  the  answer. 
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The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  all  proceedings  set  aside,  subsequent  to  the  filing  of 
the  demurrer  to  the  first  paragraph  of  the  answer.  It  is 
directed  that  the  demurrer  be  overruled. 

Asa  Iglehart9  for  appellants. 
Charles  Denby,  for  appellees. 


* 
* 


Sidener  and  Another  v.  The  Norristown,  Hope,  and  St.     L5  aa> 
Louis  Turnpike  Company  and  Another. 

Injunction — Turnpike  Company. — The  complaint  alleged  that  the  defendant, 
the  turnpike  company,  intending  to  locate  the  route  of  their  road  on  the 
south  line  of  plaintiff's  land,  so  as  to  occupy  twenty-two  and  a  half  feet  in 
width  thereof;  and  a  like  quantity  of  land  abutting  on  the  south,  but  mistak- 
ing the  location  of  the  south  line  of  said  land,  actually  surveyed  and  staked 
off  a  route  for  their  road,  not  upon  the  south  line,  but  almost  entirely 
north  thereof,  so  as  to  take  the  whole  width  of  forty-five  feet  off  plaintiff's 
land,  nearly  the  entire  distance  across  the  same,  and  to  leave  about  two 
acres  thereof  south  of  the  road;  that  the  company  had  instituted  legal 
proceedings,  under  the  Turnpike  Act,  1  G.  &  H.  474,  to  condemn  the  right 
of  way  over  plaintiff's  land,  describing  therein  the  land  to  be  appropriated 
as  twenty-two  and  a  half  feet  in  width  along  the  south  line  thereof;  that 
appraisers  had  been  appointed  by  the  justice,  and  such  proceedings  had 
before  him  as  resulted  in  a  determination  by  him  against  the  plaintiff, 
who  had  appealed  to  the  Circuit  Court,  where  the  proceedings  were  still 
pending ;  that  the  turnpike  company  was  about  to  occupy  the  ground  sur- 
veyed and  staked  off,  and  to  build  their  road  thereon,  and  to  throw  open 
the  fences  and  expose  the  crops  of  plaintiff,  etc.  Prayer  for  injunction. 
Demurrer  to  the  complaint  sustained  in  the  court  below. 

Held,  that  the  constitution  prohibits  the  taking  of  private  property  for  publio 
use,  by  a  private  corporation,  unless  just  compensation  therefor  be  first 
assessed  and  tendered. 

Held,  also,  that  two  modes  of  making  the  assessment  are  provided  by 
statute ;  one  under  sec.  7  of  the  Turnpike  Act,  1  G.  &  H.  474,  and  the 
other  under  2  G.  &  H.  815. 

field,  also,  that  an  injunction  is  the  proper  remedy  to  prevent  a  corporation 
from  making  a  permanent  location  of  a  road  on  the  land  of  an  individual, 
under  color  and    claim  of  right,  before  just  compensation   has  been 
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assessed   and  tendered  therefor;   and  the  demurrer  to  the  complaint 
should  have  been  overruled. 


APPEAL  from  the  Bartholomew  Circuit  Court. 

Gregory,  J. — The  appellants,  who  were  the  plaintiffs 
below,  allege  by  their  complaint  that  they  are  seized  of 
a  certain  quarter  section  of  land ;  that  the  turnpike  com- 
pany, defendant,  intending  to  locate  the  route  of  their 
road  on  the  south  line  of  the  plaintiffs'  land,  so  as  to  oc- 
cupy twenty-two  and  a  half  feet  in  width  of  their  land 
across  the  south  end  thereof,  and  a  like  quantity  of  the 
land  abutting  on  the  south,  but  mistaking  the  location  of 
said  south  line,  actually  surveyed  and  staked  off  a  route 
for  their  road,  not  upon  the  south  line,  but  almost  en- 
tirely north  thereof,  so  as  to  take  the  whole  width  of 
forty-five  feet  of  the  plaintiffs'  land  nearly  the  entire  dis- 
tance across  the  same,  and  to  leave  about  two  acres  of 
land,  belonging  to  the  plaintiff,  south  of  the  proposed 
road;  that  the  turnpike  company  had  instituted  legal  pro- 
ceedings, under  the  turnpike  act,  (1  G.  &  H.  474,)  to  con- 
demn the  right  of  way  over  the  plaintiffs'  land,  describing 
therein  the  lands  to  be  appropriated,  as  twenty-two  and  a 
half  feet  along  the  south  line  thereof;  that  appraisers  had 
been  appointed  by  the  justice,  and  such  proceedings  had 
before  him  as  resulted  in  a  determination  by  him  against 
the  plaintiffs,  who  had  appealed  to  the  Circuit  Court, 
where  the  proceedings  were  still  pending;  that  the  turn- 
pike company  was  about  to  occupy  the  ground  surveyed 
and  staked  off,  and  to  build  their  road  thereon,  and  to 
throw  open  the  fences  and  expose  the  corn  crops  of  the 
plaintiffs,  etc.  There  are  many  other  things  alleged  by 
the  complaint  not  necessary  to  be  stated,  as  in  our  judg- 
ment they  are  immaterial.  The  purpose  of  the  complaint 
was  merely  to  obtain  an  injunction.  The  court  below 
sustained  a  demurrer  to  the  complaint,  based  upon  the 
ground  that  it  did  not  state  sufficient  facts,  and  upon  that 
ruling  the  plaintiffs  bring  the  case  before  us. 
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A  great  variety  of  questions  are  presented  in  argument, 
and  quite  a  number  of  them  are  constitutional  questions, 
upon  the  discussion  of  which  much  labor  and  ingenuity 
have  been  expended.  These  can  never  be  trifling;  indeed, 
no  graver  class  of  questions  can  possibly  be  presented  for 
the  consideration  of  any  judicial  tribunal.  They  should 
always  be  approached  with  caution,  considered  with  great 
care,  and  sustained  only'  in  very  clear  cases.  This  court 
should  not  be  anxious  to  strike  down  what  the  law-making 
power,  with  the  sanction  of  the  executive,  has  enacted, 
especially  when  it  is  not  essentially  mischievous  and 
unwise. 

Generally,  we  shall  deem  it  proper  to  waive  the  con- 
sideration of  such  questions,  whenever  we  can  do  so  con- 
sistently with  the  duty  which  the  constitution  and  laws 
impose  upon  us.    We  accordingly  do  so  in  this  case. 

The  constitution  expressly  prohibits  the  taking  of  pri- 
vate property  for  public  use,  by  a  private  corporation, 
unless  just  compensation  therefor  be  first  assessed  and 
tendered.  Art.  1,  sec.  21.  In  the  present  case,  this  assess- 
ment was  made  under  the  provisions  of  section  7  of  the 
turnpike  act.  It  is  urged  that  that  act  was  repealed  by 
the  code,  passed  subsequently,  providing  another  mode 
of  making  the  assessment.  2  G.  &  H.  815.  We  do  not 
think  so. 

Precisely  a  similar  question  was  decided  by  this  court  in 
McMahon  v.  The  Cincinnati,  etc.  Railroad  Company,  5  Ind. 
413.  It  is  perfectly  within  the  power  of  the  legislature 
to  provide  several  different  modes  of  proceeding  by  which 
the  object  may  be  attained.  That  is  done  as  to  the  taking 
of  lands  for  right  of  way,  and  either  mode  may  be  law- 
fully adopted. 

In  the  present  case,  the  corporation,  by  its  proceedings 
before  the  justice,  secured  the  right  to  take  twenty-two 
and  a  half  feet  of  the  plaintiffs'  land  upon  the  south  line 
thereof,  and  under  color  of  the  right  thus  obtained,  it  is 
about  to  take  just  twice  the  quantity  condemned,  and  fear 
Vol.  XXin.— 40 
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the  most  part  not  included  within  the  description  sought 
.  to  be  appropriated  by  the  proeeecKng*  before  th*  justice. 
This  it  can  not  do,  if  the  section  of  the  constitution 
already  cited  is  to  have  the  effect  which  its  language 
plainly  imports.  The  fundamental  law  of  the  state  as- 
sures the  plaintiffs  against  the  threatened  deprivation  of 
their  land,  until  just  compensation  shall  first  be  tendered 
to  them.  The  legislature  has  provided  a  choice  of  methods 
by  which  the  turnpike  company  may  ascertain  what 
amounts  to  a  tender ;  it  proposes  to  take  the  land  without 
making  the  tender,  and  without  even  ascertaining  what 
sum  must  be  ultimately  paid ;  for  the  proceedings  before 
-the  justice  did  not  relate  to  the  land  about  to  be  taken, 
and  can  have  no  influence  upon  the  present  case.  Can 
this  be  lawfully  done  ?  Certainly  not ;  it  is  not  claimed 
that  it  can  be.  Shall  it  be  prevented  ?  The  appellees  in- 
ftieft  that  it  shall  not  be  prevented,  but  that  the  plaintiffs  shall 
be  left  to  their  action  of  trespass;  01%  to  state  the  propo- 

•  sition  in  terms  exactly  equivalent,  that  the  property  may 
-be  taken  first,  and  the  compensation  ascertained,  and  paid 
or  tendered  afterward,  and  damages  also  obtained.  It 
need  scarcely  be  observed  that  the  constitution  is  other- 
'1rise;  and  we  know  of  no  mode  of  enforcing  obedience 

to  it  but  by  injunction.  It  must  not  be  frittered  away. 
Cases  decided,  where  compensation  was  not  required  to 
precede  the  taking,  can  not  be  authority  upon  this  question. 
An  analogous  question  arose  in  the  case  of  The  People 
et  al.  v.  Law  et  «/.,  84  Barb.  B.  0.  Rep,  494,  in  which  Hoge- 
boom,  J.,  in  delivering  his  opinion,  said :  "I  think  an  in- 
junction is  proper  to  prevent  such  appropriation,  until 
compensation  is  provided.  For:  1.  It  is  the  usual  remedy, 
or  one  of  the  usual  remedies,  and  established,  and  recog- 
nized by  repeated  adjudications  of  our  courts.    Davu  v. 

•  The  Mayor  of  New  York,  14  N.  Y.  526;  Williams  r.  New 
-'York  Central  Railroad,  16  Id.  97;  Attorney  General  v. 
^Cdhoes  Company,  6  Paige,  138;  Livingston  v*  Livingston, 
WWbhti  Gh>  Rep.  497;  Wetmore  v.  Story,  22  Barb.  416; 
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Corning  v.  Lowerre,  6  Johns.  Oh.  Rep.  489 ;  Lawrence  v. 
The  Mayor,  ek.,  2  Bait*  &  C.  Eep.  £77.  2.  The  taking  of 
thie  property  without  compensation  is  a  palpable  act  of 
usurpation,  a  violation  of  an  absolute  property  right,  with- 
out pretense  of  justification,  serious  in  its  oonseqoences, 
permanent  in  its  duration,  and,  in  a  certain  sense,  of  irre- 
parable injury  to  the  proprietors.  Story's  Com.  on  Eq. 
Jtu\,  Bees*  967,  009 ;  Code,  sec.  219 ;  Benson  v.  Mayor  of 
New  York,  10  Barb.  226;  Davis  v.  Mayor,  14  K  Y.  606; 
Milhan  v.  Sharp,  17  Barb.  445.  3.  If  the  injunction  is  not 
granted,  it  will  furnish  occasion  for  numberless  trespass 
suits,  and  involve  the  parties  in  perpetual  litigation. 

"  My  conclusion,  therefore,  is  that  the  temporary  injunc- 
tion was  rightfully  awarded,  so. far  as  it  applies  to  the 
taking  of  the  property  of  Earl  and  Bartholomew,  and 
should  be  continued." 

The  case  of  Bolster  v.  Catterlin,  10  Ind.  117,  cited  by 
the  counsel  of  appellee,  and  insisted  on  as  an  authority 
directly  in  point,  bears  no  analogy  to  the  case  at  bar;  that 
was  the  unauthorized  act  of  the  supervisor ;  he  was  the 
agent  of  the  public;  he  was  acting  beyond  his  power;  it 
thereby  became  his  awn,  act,  and  was  a  private  trespass ; 
his  act  could  not,  under  the  circumstances,  be  an  appro- 
priation of  private  property  for  public  use;  the  owner 
could  at  any  time  resume  possession  of  his  lands ;  there 
was  no  right  to  have  compensation,  for  there  was  no  valid 
act  of  appropriation,  nor  was  there  any  act  that  time 
could  ripen  into  such  appropriation,  save  only  the  statute 
of  limitation*  But  not  so  in  the  case  in  judgment ;  here 
was  a  permanent  location  of  the  road  of  the  defendant, 
under  color  and  claim  of  right,  a  recognized  right, 
coupled  only  with  a  condition  precedent,  which  may  be 


Indeed,  the  power  of  the  court  to  grant  an  injunction 
in  cases  of  this  kind  has  been  repeatedly  recognized  by 
this  court 
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In  the  case  of  The  New  Albany  and  Salem  Railroad 
Company  v.  Connelly,  7  Ind.  82,  Mr.  Justice  Perkins,  in 
delivering  the  opinion  of  this  court,  says:  "Here  the 
proprietor  had  all  the  time  that  elapsed  between  the  loca- 
tion and  the  commencement,  upon  his  land,  of  the  con* 
struction  of  the  road.  Why  did  'he  not  file  his  claim  as 
the  statute  requires  ?  Had  he  done  so,  and  had  the  com- 
pany failed  to  give  time  for  its  trial  according  to  law, 
before  proceeding  with  their  work,  then,  under  the  pro- 
vision of  the  constitution  requiring  prepayment,  the  court 
would  have  interfered,  and  restrained  them  by  injunction/9 

See,  also,  the  case  of  The  Lafayette  Hank-road  Com- 
pany v.  The  New  Albany  and  Salem  Railroad  Company,  13 
Ind.  90. 

Judgment  reversed ;  cause  remanded  to  said  court,  with 
direction  to  overrule  the  demurrer  to  the  complaint,  and 
for  further  proceedings  in  accordance  with  this  opinion. 
Costs  against  appellee. 

x  F.  T.  Hord,  for  appellants. 
R.  Hill  and  Joseph  M.  Rogers,  for  appellees. 
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Judgment — Appearance  bt  Attorney. — Where  a  judgment  is  rendered  in 
a  court  of  general  jurisdiction,  and  the  record  shows  that  an  attorney  of 
the  court  appeared  for  the  defendant  and  filed  an  answer,  the  jurisdiction 
of  the  court  can  not  be  controverted,  unless  it  be  by  proof  of  fraud,  or 
that  the  defendant  was  not  a  oitiien  of  the  state,  nor  during  the  pendency 
of  the  proceedings  within  the  jurisdiction  of  the  court,  and  had  neither 
been  notified  of  the  pendency  of  the  suit,  nor  had  given  authority  to  an 
-  attorney  to  enter  an  appearance  for  him.    Page  688. 

Same. — Where  a  judgment  has  been  rendered  against  a  defendant  who  has 
not  been  within  the  jurisdiction  of  the  court  during  the  pendency  of  the 

,  action,  nor  had  notice  thereof,  upon  the  appearance  by  an  attorney  without 
authority,  upon  establishing  the  fact  that  the  appearance  was  unauthorised, 
he  will  be  relieved  from  the  judgment    Page  684. 


NOVEMBER  TERM,  1864.  629 

Wiley  and  Another  v.  Pratt  and  Others. 

Sajo. — Where  a  party  was  within  the  process  of  the  court,  although  not 
aerred  with  notice,  and  an  appearance  has  been  entered  for  him  by  an 
attorney,  the  court  will  require  him  to  aver  in  his  proceedings,  to  obtain 
relief  from  the  judgment  rendered,  that  he  has  a  defense  to  the  action, 
and  If  no  rights  of  bona  fide  purchasers  hare  intervened,  the  court  will 
stay  proceedings  under  the  judgment  while  it  preserves  its  lien,  and 
permit  the  party  to  make  his  defense  to  the  original  action,  and,  to  the 
extent  he  may  succeed  in  that  defense,  relieve  him  from  the  effect  of  the 
judgment    Page  685. 

APPEAL  from  the  Marion  Circuit  Court. 

ABSTRACT. 

On  the  18th  day  of  March,  1863,  Elizabeth  Pratt  and  Asa 
Pratt,  her  husband,  filed  their  complaint  in  the  Marion 
Circuit  Court  against  Washington  0.  Depaw,  William  Y. 
Wiley,  William  0.  Bockwood,  and  Esther  WiUetts.  They 
alleged  that  before  and  on  the  22d  day  of  August,  1856, 
the  said  Elizabeth  was  seized  in  fee-simple  of  lots  12 
and  13,  in  the  subdivison  of  out-lot  177,  in  the  city  of 
Indianapolis;  that  Elizabeth  and  Asa  Pratt,  on  the  21st 
day  of  August,  1856,  made  to  Willis  W.  Wright  their 
promissory  note  in  writing,  whereby  they  promised  to  pay 
Wright  the  sum  of  $202.50  twelve  months  after  the  date 
thereof,  to  secure  the  payment  of  which  said  Elizabeth 
and  Asa  mortgaged  to  Wright  the  said  lots;  that  Wright 
assigned  said  note  to  Depaw,  who,  at  the  October  term, 
1857,  of  the  Marion  Circuit  Court,  commenced  proceedings 
to  foreclose  the  mortgage,  and  sell  the  lots  to  satisfy  the 
amount  due  upon  the  note;  that  at  the  October  term, 
1857,  of  said  court  certain  attorneys  at  law,  practicing  in 
said  court,  without  the  authority  of  said  Elizabeth  or  Asa, 
caused  an  appearance  to  be  entered  for  them  in  said  court 
as  defendants  in  said  suit,  and  filed  an  answer  for  them  to 
the  complaint;  that  neither  said  Elizabeth  nor  Asa  had 
any  knowledge,  notice,  or  information  whatever  of  the 
pendency  of  said  proceeding,  or  of  the  appearance  of 
the  attorneys  in  their  behalf,  until  long  after  the  sale  of 
said  lot  as  hereinafter  mentioned;  that  afterward,  at  said 
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October  term,  1857,  final  judgment  was  rendered  against! 
said  Elizabeth  and  Jtaez  for  the  sum  of  $208.10  and  costs,  and 
the  sale  of  said  lots  to  satisfy  said  sum;  that  on  the  12th 
day  of  July,  1858,  a  copy  of  the  judgment  was  issued  by 
the  clerk  of  said  court  to  the  sheriff  of  the  county  afore- 
zsaid;  that  by  virtue  thereof  the  sheriff,  on  the  18th  day 
of  September,  1858,  sold  said  lots  to  Wiley  and  Bockwood 
for  the  sum  of  $250,  and  in  pursuance  thereof  said  sheriff 
made  to  the  purchasers  a  deed  conveying  said  lDts  to 
them;  that  said  lots  at  the  time  of  the  sale  were  of  the 
value  of  $1000,  and  that  the  purchasers  have  since  con- 
veyed said  lots  to  Esther  WMctte;  that  no  summons  was 
served  on  said  Elizabeth  or  Asa  in  the  cause,  nor  was  a 
summons  issued  in  the  proceeding;  that  neither  said  Eliza- 
beth nor  Asa  had  any  knowledge,  notice,  or  information  of 
the  rendition  of  said  judgment,  nor  of  the  issuing  of  a 
copy  thereof  to  the  sheriff',  not1  of  the  sale  by  the  sheriff 
of  the  lots,  nor  of  the  conveyance  of  the  lots  to  said  Wiley 
and  Bockwood,  nor  of  the  conveyance  of  the  lots  by  WUey 

and  Bockwood  to  Esther  Willetts,  until  the  — —  day  of ;. 

that  said  court  had  not  acquired  jurisdiction  of  said  Eliza- 
beth and  Asa  in  the  cause ;  that  said  judgment  of  Dejxxw 
against  said  Elizabeth  and  Asa  is  null  and  void,  and  that 
no  valid  sale  of  the  lots  could  be  made  under  or  by  virtue 
of  the  judgment;  that  said  judgment, sales  and  deeds  are 
a  cloud  upon  the  title  of  said  Elizabeth  to  the  lots,  and 
that  Elizabeth  and  Asa  pray  that  said  judgment,  sales,  and 
deeds  be  set  aside,  and  declared  null  and  void,  and  that 
Wiley }  Bockwood,  and  WiUetts  be  each  divested  of  all  right 
and  title  acquired  by  virtue  of  said  sales  and  conveyances. 

Afterward,  on  the  24th  day  of  March,  1862,  Wiley  and 
Bockwood  filed  a  demurrer  to  the  complaint,  assigning  as 
reasons  therefor  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  the  court 
had  no  jurisdiction  of  the  subject  of  the  action. 

The  court  overruled  the  demurrer,  and  the  defendants 
$xcept§d.  _ 
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,  Wiley  aad  Bgckmood  filed  an  answer,  admitting  the  exar 
cution  of  the  note  and  mortgage,  the  rendition  of  the 
decree,  the  sale  of  the  real  estate  by  the  sheriff,  and  the 
conveyances  as  stated  in  the  complaint ;  hut  denying  every 
other  allegation  of  the  complaint. 

The  defendant,  Bepaw,  filed  an  answer,  admitting  the 
execution  of  the  note  and  mortgage,  and  the  assignment 
to  him ;  thpt  he  foreclosed  the  mortgage,  and  that  the  real 
estate  was  sold  by  the  sheriff;  hut  denied  every  other 
allegation  of  the ,  complaint. 

Depaw  afterward  filed  an  additional  paragraph  of  hi* 
gnawer,  that  need  not  he  noticed.  Esther  Willetts  was  de- 
faulted. There  was  a  trial  by  the  court  and  a  finding 
for  tfre  Pratts. 

The  record  then  proceeds :  "  The  court  finds  that,  at 
the  October  term,  in  the  year  1857,  of  this  court,  and  on 
the  6th  day  of  February ,  1858,  the  said  Washington  C.  Be* 
paw,  in  the  suit  mentioned  in  the  complaint,  in  the  cause 
wherein  the  said  Depaw  was  plaintiff  and  the  said  Pratts 
were  defendants,  recovered  a  judgment  against  said  Pratts 
for  $208.10,  ftnd  for  the  foreclosure  of  a  mortgage  on  the 
Lots  of  l^nd  numbered  12  and  13,  in  the  subdivision  of  out- 
lot  177,  in  the  city  of  Indianapolis,  county  of  Marion,  state 
of  Indiana,  and  for  the  sale  of  said  lots,  to  satisfy  the  said 
sum  and  costs,  as  alleged  in  the  complaint. 

"The  court  further  finds  that  the  said  lots  were  sold, 
under  said  judgment,  to  Bockwood  and  Wiley,  to  satisfy  the 
same,  by  the  sheriff'  of  the  county. 

.  "  The  court  further  finds  that  said  Pratts  had  not,  nor 
had  either  of  them,  been  served  with  any  process  in  said 
foreclosure  proceedings;  nor  had  they,  nor  either  of  them, 
any  notice  whatever  of  the  pendency  of  said  proceedings, 
or  of  said  judgment  or  sale,  until  long  after  the  time  of 
making  said  sale  by  said  sheriff;  and  that  said  judg- 
ment, and  sale,  and  conveyances  of  said  lots  to  said 
Bockwood  and  Wiley,  and  the  sale  and  conveyance  by 
them  to  said  Willetts,  are,  and  each  of  them  is,  null  and 
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void,  and  ought  to  be  set  aside,  canceled,  and  annulled, 
and  held  for  naught. 

"  It  is  therefore  ordered  and  adjudged  by  the  Court 
that  the  said  judgment,  so  recovered  by  said  Depaw 
against  said  Pratts,  on  the  22d  day  of  February,  1858, 
in  this  court,  whereby  the  said  Depaw  recovered  the 
sum  of  $208.10  and  costs,  and  the  foreclosure  of  said  mort- 
gage and  sale  of  said  lots  12  and  13,  in  said  subdivision 
of  out-lot  No.  177,  in  the  city  of  Indianapolis,  ordered  to 
satisfy  said  sum,  be  and  the  same  is  in  all  things  set 
aside,  annulled,  and  held  for  naught;  and  that  the  said 
Bale  and  conveyances  of  said  lots  to  said  Rockwood  and 
Wiley,  and  by  them  to  said  WiUetts,  be  and  the  same  are 
severally  set  aside,  and  revoked,  and  canceled;  and  the 
said  Rockwood,  and  Wiley,  and  WiUetts  are  hereby  divested 
of  all  right,  title,  and  interest  in  said  lots,  and  that  the 
said  lots,  and  all  interest  therein,  shall  vest  in  said  Eliza- 
beth Pratt  as  fully  as  before  the  rendition  of  said  judgment 
of  said  Depaw  against  them." 

Ray,  Ch.  J. — The  decision  of  this  case  must  rest  upon 
the  conclusiveness  of  the  statement  in  the  record  of  the 
proceedings  and  judgment  under  which  the  land  was 
sold,  that  the  defendants  appeared  by  their  attorneys  and 
filed  their  answer. 

It  is  insisted  by  the  appellants,  that  while,  to  an  action 
brought  upon  a  judgment  rendered  in  another  state,  the 
defendant  may  show,  by  evidence  dehors  the  record,  that 
he  was  not  within  the  jurisdiction  of  the  court  at  any  time 
between  the  commencement  of  the  action  and  the  re- 
covery of  the  judgment;  and  that  an  attorney,  who  is 
shown  by  the  record  to  have  entered  an  appearance  for 
him,  had  no  authority  to  do  so ;  yet  in  the  case  of  a  do- 
mestic judgment,  where  either  service  of  process  or  an 
appearance  by  an  attorney  of  the  court  is  shown  by  the 
recitals,  the  record  can  not  be  impeached,  except  on  the 
ground  of  fraud. 
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We  think  the  rule  should  be  stated  thus :  Where  a  judg- 
ment is  recovered  in  a  court  of  general  jurisdiction  against 
a  defendant,  and  the  record  shows  that  an  attorney  of  the 
court  appeared  for  the  defendant  and  filed  an  answer,  the 
jurisdiction  of  the  court  can  not  be  controverted,  unless  it 
be  by  proof  of  fraud,  which  we  are  not  in  this  case  required 
to  decide,  or  that  the  defendant  was  not  a  citizen  of  the 
state,  nor  during  the  pendency  of  the  proceedings  within 
the  jurisdiction  of  the  court  in  which  the  judgment  was 
rendered,  and  had  neither  been  notified  of  the  pendency  of 
the  suit,  nor  had  given  authority  to  the  attorney  to  enter 
an  appearance  for  him.  The  only  case  where  the  courts 
will  relieve,  to  a  limited  extent,  from  the  conclusive  effect 
of  the  record,  will  be  noticed  hereafter. 

This  rule  gives  equal  and  "  full  faith  and  credit  to  the 
judicial  proceedings  of  every  state"  the  same  faith  and 
credit  that  we  give  to  the  records  of  our  own  state  courts ; 
and  although  the  terms  "domestic  judgments"  and  "the 
judgments  of  other  states "  are  used  in  various  decisions, 
and  a  distinction  attempted  to  be  drawn  between  them  as 
two  distinct  classes,  still  we  believe  the  rule  we  have  stated 
is  within  the  principle  upon  which  all  the  authorities  rest. 
In  the  case  of  Sherrard  v.  Nevius,  2  Ind.  241,  the  action 
was  upon  a  judgment  obtained  in  New  Jersey,  and  the  plea 
was  "  that  he  (Sherrard)  never  had  any  notice  of  said  suit ; 
that  he  did  not  appear  either  in  person  or  by  attorney 
and  defend  the  suit ;  that  the  appearance  entered  for  him 
was  without  his  knowledge  or  authority;  that  no  process 
was  served  upon  him;  and  that,  at  the  time  of  the  trial, 
and  at  the  time  of  issuing  the  process,  he  resided  and 
still  resides  in  Indiana?'  and  it  was  held,  the  appearance  for 
him  by  an  attorney  might  be  shown  to  have  been  without 
authority.  This  case  was  based  upon  the  ruling  in  the 
case  of  Shelton  v.  Tiffin  and  Perry  y  6  How.  S.  0. 168,  where, 
in  an  action  on  a  judgment  recovered  in  the  Circuit  Court 
of  the  United  States  for  East  Lousiana,  Perry  was  permitted 
to  prove  that  he  was,  at  the  time  the  suit  was  instituted 
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and  tried,  a  citizen  of  Missouri,  and  had  not  authorized 
the  appearance  of  counsel  for  him.  This  was  followed 
again  in  Bcylan  v,  Whitney,  3  In<L  140.  In  Hall  v.  Wil- 
liam, 6  Pick*  282,  the  defendant  was  permitted  to  show 
his  absence  from  the  jurisdiction.  The  Supreme  Court  of 
Massachusetts  afforded  relief  to  a  defendant,  a  citizen  of 
another  state,  from  a  judgment  entered  against  him  in 
Massachusetts  upon  an  unauthorized  appearance  by  an  at- 
torney, JBodurtha  v.  Goodrich,  8  Grey,  611.  Chief- Justice 
Shaw  in  that  case  uses  this  language :  "  We  think  there- 
fore that  where,  as  it  appears  in  the  present  case,  the 
defendant  was  an  inhabitant  of  another  state,  that  no 
property  of  bis  was  attached  by  trustee  process,  or  other* 
wise,  and  that  he  was  not  served  with  process,  and  the  only 
ground  to  sustain  the  jurisdiction  is  that  he  appeared  by 
attorney,  it  is  competent  for  the  plaintiff  in  error  to  aver 
and  prove  that  such  attorney  was  never  authorized  to 
appear  for  him,  and  thereby  give  the  court  jurisdiction." 
This  was  a  domestic  judgment,  and  the  court  admit  the 
application  of  the  aame  rule  which  had  theretofore  been 
held  in  regard  to  judgments  of  other  states.  Th,e  relief 
was  granted  upon  writ  of  error,  but  the  claim  to  relief  is 
admitted  to  depend  upon  the  right  to  deny  the  authority 
of  the  attorney  to  appear. 

The  case,  cited  by  the  appellees  from  the  District  Court 
of  Philadelphia,  of  Fritz  v.  Fisher,  8  Am.  Law  Reg.  248,  baa 
mo  pertinence  to  the  question  before  us.  That  was  an 
action  of  debt  against  Fisher,  founded  on  the  proceeding 
of  a  court  of  limited  jurisdiction,  resulting  in  a  judgment 
rendered  by  a  justice  of  the  peace  in  New  Jersey.  The  ac- 
tion before  the  justice  was  against  Smith  and  Fisher.  The 
District  Court  say :  "  All  we  have  in  the  transcript  of  the 
record  now  before  us  to  show  that  Fisher  was  meant  to  be 
included  in  the  decision  against  his  co-defendant,  Smith, 
is  an  entry  of  judgment  against  *  defendants/  All  the 
previous  proceedings,  from  the  institution  of  the  suit  down 
to  the  time  of  this  entry,  are  against  Smith  only.    He  is  tfe# 
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only  person  served,  the  only  person  who  appears  to  defend 
or  contest  the  cause." 

While,  however,  a  party  is  permitted  to  controvert  the 
authority  of  the  attorney  to  appear  for  him,  when  he  was 
without  the  jurisdiction  of  the  court  rendering  the  judg- 
ment, and  upon  establishing  the  fact  that  the  appearance 
was  unauthorized  is  relieved  from  the  enforcement  of  the 
judgment,  this  relief  will  not  be  granted  where  the  de- 
fendant was  within  the  jurisdiction  of  the  court,  and  an 
unauthorized  appearance  has  been  entered  for  him  by 
counsel,  unless  he  can  establish  a  defense  on  the  merits  to 
the  cause  of  action  in  which  the  judgment  was  rendered. 
And  this  rule  is  a  reasonable  one.  Where  the  defendant 
has  not  been  within  the  jurisdiction  of  the  court,  it  would 
not  be  just  to  compel  him  to  come  under  that  jurisdiction, 
and  establish  his  defense  to  the  action,  in  order  to  obtain 
relief  from  a  judgment  obtained  without  notice;  and 
therefore  the  relief  granted  him  must  be  absolute  immu- 
nity from  the  judgment.  But  where  the  party  was  within 
the  reach  of  the  process  of  the  court,  although  not  served 
with  notice,  and  an  appearance  has  been  entered  for  him 
by  an  attorney,  the  court  may  well  require  him  to  aver  in 
his  proceedings,  to  obtain  relief  from  the  judgment,  that 
he  has  a  defense  to  the  action,  and  if  no  rights  of  bona 
fide  purchasers .  have  intervened,  the  court  will  stay  pro- 
ceedings under  the  judgment,  while  it  preserves  its  lien, 
and  permit  the  party  to  make  his  defense  to  the  original 
action,  and,  to  the  extent  he  may  sueceed  in  that  defense, 
relieve  him  from  the  effect  of  the  judgment. 

This  rule  has  been  recognized  in  this  state*  On  the 
authority  of  Denton  v.  Noyes,  6  Johns.  296,  and  Critchjteld 
v.  Porter,  S  Ohio,  518,  the  case  of  Pierson  v.  Holman, 
5  Blackf.  482,  was  decided.  The  facts  and  the  decision 
may  be  thus  stated :  u  Where  the  record  of  a  cause,  in 
which  there  were  judgment  by  default,  writ  of  inquiry, 
etc.,  did  not  show  that  process  had  been  served,  but  stated 
that  the  parties  appeared  by  their  attorneys,  and  at  a 
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subsequent  term  to  that  in  which  the  final  judgment  was 
rendered,  the  defendant,  on  affidavits  that  he  had  no  notice 
of  the  suit,  that  he  had  not  authorized  the  appearance, 
and  that  he  had  a  good  defense,  moved  that  the  judgment 
be  set  aside.  Held,  that  the  motion  ought  not  to  be 
granted,  but  that  an  order  should  be  made  giving  the 
defendant  leave  to  plead  in  bar,  on  or  before  the  calling 
of  the  cause  at  the  next  term  after  the  order  was  made, 
and  staying,  in  the  mean  time,  all  proceedings  under  the 
judgment." 

The  case  of  Denton  v.  Noyes,  supra,  was  questioned  in 
Allen  v.  Stone,  10  Barb.  S.  C.  Rep.  547 ;  but  was  approved 
in  Sterne  v.  Bendy,  3  How.  Prac.  Rep,  381,  and  in  Blodget  v. 
Conklin  and  Arnold,  9  How.  Prac.  Rep.  442 ;  and  in  Ells- 
worth v.  Campbell,  81  Barb.  S.  0.  Rep.  134,  after  a 
review  of  the  rulings  of  the  New  York  courts  on  this 
subject,  it  is  said,  in  approval  of  the  course  pursued  in 
Denton  v.  Noyes:  "Such  must  now  be  deemed  the  set* 
tied  practice  of  the  court.  It  will  always  afford  adequate 
relief  to  a  defendant,  while,  at  the  same  time,  it  protects  a 
plaintiff  who  has  obtained  a  judgment,  so  far  as  he  can 
be  protected,  from  some  of  the  injurious  consequences  to 
which  he  might  be  exposed  by  the  delay/9 

The  Supreme  Court  of  New  Hampshire  also  approved 
the  ruling  in  Denton  v.  Noyes,  in  deciding  the  case  of 
Bunion  v.  Lyford,  87  K  H.  512. 

"We  regard  the  rule  adopted  by  this  court,  in  the  case 
cited  of  Pierson  v.  Hclman,  as  reasonable;  and,  well  sup* 
ported  as  it  is  by  authority,  it  may  be  considered  as  the 
law  in  this  state. 

The  allegations  of  the  complaint  do  not  bring  the  case 
now  under  consideration  within  this  decision,  as  there  is 
no  averment  that  the  appellees  were  not  citizens  of  the 
state,  nor  that  they  had  any  defense  to  the  merits  of  the 
action  in  which  the  judgment  was  rendered,  and  we  there- 
fore hold,  that  the  demurrer  to  the  complaint  filed  by  the 
appellants  should  have  been  sustained;  but  we  do  not 
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determine  whether,  had  such  averment  been  made,  any 
relief  could  have  been  obtained  against  the  appellants,  as 
bona  fide  purchasers  under  the  sheriff's  sale,  by  virtue  of 
the  decree  of  foreclosure,  nor  whether,  where  our  statute 
provides  that  the  title  of  innocent  purchasers  at  sheriff's 
sale  shall  be  protected,  upon  the  reversal  of  a  judgment, 
the  policy  of  the  law  would  not  require  the  same  shield 
to  be  extended  over  the  rights  acquired  by  appellants 
under  the  original  judgment  herein. 

The  judgment  is  reversed  at  the  cost  of  the  appellees, 
and  the  case  remanded,  with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint. 

Thomas  A.  Hendricks  and  Oscar  B.  Hord,  for  appellants. 
8.  Major ',  for  appellees. 
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ABATEMENT. 

1-  As  a  general  rule,  the  defense  of 
another  action  pending  being  matter 
in  abatement,  must  be  pleaded  before 
defentea  in  bar  are  filed.    Patterson 

▼.  Mercer  etal...... 10 

1.  The  court,  in  the  exercise  of  a  sound 
discretion,  upon  proper  cause  shown, 
may  allow  pleadings  in  bar  to  be 
withdrawn,  and  pleas  in  abatement 

to  be  filed. Ibid. 

8.  Whore  the  record  is  silent  as  to  the 
withdrawal  of  a  plea  in  bar  and  filing 
of  a  plea  in  abatement,  the  presump- 
tion is  in  favor  of  the  ruling  of -the 

court  below. ~ Ibid. 

4.  That  ''defendant's  counsel  thought 
the  last  answer  best  suited  to  meet 
the  facta,"  is  not  a  sufficient  reason 
for  withdrawing  answer  in  bar  and 

filing  answer  in  abatement. Ibid. 

».  After  demurrer  had  been  filed  by 
the  defendant  and  sustained,  and 
final  judgment  rendered,  and  appeal 
taken,  and  cause  certified  back  to  the 
lower  court,  it  was  too  late  to  file  a 
•  plea  in  abatement,  going  only  to  the 
jurisdiction  of  the  court  over  the 
'person  of  the  defendant.  The  In- 
diana and  Illinois  Central  Railway  Co. 
t.  Sccarcc _..**.......*..  223 

ACKNOWLEDGMENT. 

1.  The  acknowledgment  of  a  mort- 

Sage  taken  by  one  of  the  parties 
hereto  is  void.     Hubble  et  al,  v. 
Wright  et  al. 322 

2.  Mabeisd  Worn*. — The  present  stat- 
ute makes  no  difference  in  the  mode 
of  executing  and  acknowledging 
deeds  by  married  women,  and  by 
persons  not  under  disability 825 

8.  Sun— Mortgages.— A  mortgage  ex- 
ecuted by  a  married  woman,  jointly 
with  her  husband,  is  valid  as  to  her 
without  being  acknowledged....  325 


ACTIOS. 
Bet  Mis/oiiron,  1. 

1.  Catjbb  or  Aonow.— This  suit  was 
brought  *upon  the  following  com- 
plaint, vis: 

"  The  Toledo  and  Wabash  Railway  Com- 
pany to  Emanuel  F.  Lurch,  Dr. 

* 1861,  November.  To  one  cow,  killed 
by  your  locomotive,  within  Clinton 
township,  Cass  county,  Indiana,  $50." 

Held,  to  be  no  cause  of  action.  Toledo 
and  Wabash  Railway  Company  v. 
Lurch 10 

2.  Promissory  Hots — Indorser — Ac- 
tion Whirs  Commincbd. — Suit  was 
brought  in  Wayne  county  against 
the  makers  and  mdorsers  of  a  prom- 
issory note,  payable  in  bank.  An- 
swer by  the  makers  to  the  jurisdic- 
tion of  the  court,  "that  ever  since 
the  date  of  the  note  all  the  makers 
thereof  were  citizens  of  and  had  re- 
sided* in  Bush  county,  and  had  never 
resided  in  Wayne  county,  and  that 
the  payee  of  tne  note  indorsed  the 
same  to  the  plaintiff  after  its  matu- 
rity and  protest,  and  only  for  the 
purpose  of  having  suit  brought  upon 
it  in  Wayne  county,"  etc.  Demurrer 
to  the  answer  sustained. 

Held,  that  the  ruling  of  the  court  in 
sustaining  the  demurrer  was  right. 

Held,  also,  that  if  the  indorsee  de- 
manded payment  of  the  note  within 
a  reasonable  time  after  the  indorse- 
ment was  made,  and  gave  notice  to 
his  indorser  of  the  non-payment,  or 
if  the  indorser  waived  such  demand 
and  notice,  then  the  latter  would  be 
immediately  liable,  and  might  be 
sued  jointly  with  the  makers,  and 
the  suit  in  either  case  might  be 
brought  in  the  county  where  the 
indorser  resided.  Norvell  et  al.  v. 
Hittle. < ,  346 

ADMINISTRATOR. 
See  Exicutob  am>  Adxii^istbaVob. 

(689) 
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ADVANCEMENT. 

1.  An  advancement  is  the  giving  by 
anticipation  of  the  whole  or  a  part 
of  what  it  is  supposed  the  child  will 
be  entitled  to  at  the  death  of  the 
parent  or  party  making  the  advance- 
ment. It  is  purely  a  question  of  in- 
tention.  Dillmanr.Cox 440 

2.  Presumption. — The  presumption,  in 
the  absence  of  any  statutory  provi- 
sion, is  that  the  conveyance  of  real 
and  the  transfer  of  personal  property 
to  a  child  by  a  parent  is  an  advance- 
ment. But  this  presumption  may  be 
rebutted  by  parol  evidence  showing 
the  intention  of  the  parent Ibid. 

ADVERSE  POSBEBBION. 

1.  A  conveyance  of  land  at  the  time 
held  adversely  by  another,  is  void  as 
against  the  person  holding  adverse 
possession.    Webby,  Thompson...  428 

2.  Execution  Defendant. — The  posses- 
sion of  the  execution  defendant  shall 
not  be  deemed  adverse  to  the  pur- 
chaser from  the  sheriff,  and  the  pur- 
chaser's conveyance  is  valid  to  trans- 
mit to  his  vendee  whatever  estate  was 
acquired  by  the  purchase Ibid. 

AFFIDAVIT. 

In  A  ttachment.    {See  Attachment,  1, 2.) 
Of  Juror.    (See  Juror,  5.) 
New  Trial,  13. 

AGENCY. 
See  Principal  and  Agent. 

ALIMONY. 

1.  Arrears  of  alimony  decreed  by  a 
court  in  favor  of  a  divorced  wife, 
under  the  statutes  of  this  state,  may 
be  collected  after  her  death  by  her 
administrator.  Miller  v.  Clark  et 
al 870 

AMENDMENT. 
See  Practice,  4.    Appeal,  4. 

ANSWER. 

See  Consideration,  1, 2, 3.  Promissory 
Notes,  7.  Replevin,  7.  Practice,  26. 
Specific  Performance,  6. 

APPEAL. 

1.  An  appeal,  taken  on  the  14th  of 
April,  from  a  judgment  rendered  bv 
a  justice  of  the  peace  on  the  15th 
of  March,  was  within  the  time  pre- 
scribed by  statute.  Faurtv.  United 
States  Express  Co 48 

2.  An  appeal  does  not  lie  from  an  order 
of  a  court  setting  aside  a  former  find- 


ing and  judgment,  and  granting  a 
new  trial.  White  et  al.  v.  Harvey 
et  al 55 

3.  Appeal  Bond. — The  statute  extendi 
the  operation  of  an  appeal  bond  to 
cover  rents  and  profits,  though  they 
are  not  mentioned  therein.  Jones 
et  al.  v.  Droneberger 74 

4.  Same — Amendment. — When  the  bond 
is  defective  in  that  particular,  the 
formal  defect  should  be  suggested  in 
the  complaint.  Where  it  was  not, 
the  amendment  might  have  been 
made  on  the  trial,  and  will  be  re- 
garded as  made Ibid. 

5.  Appeal  Bond. — Appeal  was  taken  in 
term,  the  penalty  of  the  bond  fixed 
by  the  court,  the  security  to  be  given 
in  it  named  and  approved  by  the 
court,  and  the  time  for  filing  the  bond 
specified,  and  a  bond  corresponding 
was  filed  in  term  time,  except  with 
different  surety,  transcript  sent  up 
and  execution  stayed  as  if  the  bond 
was  entirely  regular. 

Held,  that  the  obligors  could  not  set  up 
the  objection  that  the  bond  was  not 
signed  by  the  surety  approved  by  the 
court. 

Held,  also,  that  the  appeal  was  perfect 
without  any  bond JbidL 

6.  Final  Judgment.— An  affidavit  was 
filed  against  A,  as  garnishee  in  pro- 
ceedings in  attachment,  which,  in 
addition  to  the  other  requirements 
of  the  statute,  stated  that  plaintiff 
feared  he  would  abscond  before  judg- 
ment, etc.  The  required  bond  was 
filed  j  an  order  of  arrest  was  issued, 
upon  which  A  was  arrested,  and  gave 
special  bail.  The  court,  on  motion, 
set  aside  the  order  of  arrest,  dis- 
charged A  therefrom,  and  from  his 
recognisance  of  special  bail,  and  ad- 
judged that  he  **  recover  his  costs 
and  charges  in  this  behalf  laid  out 
and  expended." 

Held,  that  the  judgment  for  coats  was 
not  the  final  judgment  terminating 
the  cause,  from  which  an  appeal 
would  lie.  Waltner  v.  Shulenoer- 
ger 454 

7.  Practice — Continuance. — It  is  the 
duty  of  a  party  taking  an  appeal 
from  a  justice  to  see  that  a  proper 
transcript  is  filed,  and  the  fact  that 
a  perfect  transcript  was  not  filed  ten 
days  before  the  first  day  of  the  term, 
will  not  entitle  the  party  taking  the 
appeal  to  a  continuance.  Mitchell  v. 
Stephens 486 

8.  Practice. — An  appeal  from  an  order 
of  a  board  of  commissioners  to  the 
Circuit  Court  is  properly  dismissed 
when  no  papers  are  on  file.  Wheat- 
ley  y.  Hanna 518 
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APPEARANCE. 

See  Appearance  by  Attorney. 

A  voluntary  appearance  is  equivalent 
to  the  service  of  process.  But  where 
a  defendant  thus  appears  on  the  same 
day  on  which  the  complaint  is  filed 
in  open  court,  he  is  entitled  to  a  con- 
tinuance, if  he  demands  it,  before 
taking  any  other  step  in  the  cause, 
or  submitting  to  a  rule  to  plead. 
AlbcrtsonY.  Williams 012 

APPEARANCE  BY  ATTORNEY. 
See  Practice,  22,  23. 

1.  Appearance  by  Attorney  without 
authority — Remedy. — It  may  be  on 
a  proper  application,  showing  that  a 
judgment  nad  been  rendered  for  the 
want  of  an  answer,  on  an  appearance 
by  an  attorney  without  authority  and 
without  notice  to  defendant,  the  court 
would  allow  an  issue  to  be  formed, 
and  the  merits  of  the  case  tried ;  but 
the  court,  in  order  to  protect  the  de- 
fendant from  the  act  of  the  attorney, 
and  at  the  same  time  to  save  the 
plaintiff  harmless,  will  let  the  judg- 
ment stand,  but  stay  all  proceedings, 
and  let  the  defendant  in  to  plead,  if 
he  has  any  defense.  Floya  County 
Agricultural  and  Mech'l  Association 
v.  Tompkins  et  al 348 

2.  Judgment. — Where  a  judgment  is 
rendered  in  a  court  of  general  juris- 
diction, and  the  record  shows  that  an 
attorney  of  the  court  appeared  for 
the  defendant  and  filed  an  answer, 
the  jurisdiction  of  the  court  can  not 
be  controverted,  unless  it  be  by  proof 
of  fraud,  or  that  the  defendant  was 
not  a  citizen  of  the  state,  nor  during 
the  pendency  of  the  proceedings 
within  the  jurisdiction  of  the  court, 
and  had  neither  been  notified  of  the 
pendency  of  the  suit,  nor  had  given 
authority  to  an  attorneyto  enter  an 
appearance  for  him.  Wiley  et  al.  v. 
Pratt  ct  al 628 

3.  8ame. — Where  a  judgment  has  been 
rendered  against  a  defendant  who 
has  not  been  within  the  jurisdiction 
of  the  court  during  the  pendency  of 
the  action,  nor  had  notice  thereof 
upon  the  appearance  by  an  attorney 
without  authority,  upon  establishing 
the  fact  that  the  appearance  was  un- 
authorized, he  will  be  relieved  from 
the  judgment Ibid. 

4.  8a mb. — Where  a  party  was  within 
the  process  of  the  court,  although  not 
served  with  notice,  and  an  appear- 
ance has  been  entered  for  hfm  by  an 
attorney,  the  court  will  require  him 
to  aver  in  his  proceedings  to  obtain 
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relief  from  the  judgment  rendered, 
that  he  has  a  defense  to  the  action, 
and  if  no  rights  of  bona  fids  purcha- 
sers have  intervened,  the  court  will 
stay  proceedings  under  the  judgment 
while  it  preserves  its  lien,  and  per- 
mit the  party  to  make  his  defense  to 
the  original  action,  and,  to  the  ex- 
tent he  may  succeed  in  that  defense, 
relieve  him  from  the  effect  of  the 
judgment .Ibid. 

ARREST  OF  JUDGMENT. 

See  Jurisdiction,  3. 

1.  Complaint — Abbbst  of  Judgment. — 
If  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion, no  valid  judgment  can  be  ren- 
dered on  it,  and  objection  is  well 
taken  by  motion  in  arrest  of  judg- 
ment.    McMillenr.  Terrell 163 

ASSIGNMENT. 

1.  Assignment  Law.*— Our  assignment 
law  does  not  change  the  rule  allow- 
ing a  debtor,  in  failing  circum- 
stances, to  make  an  actual  bona  fide 
sale  of  his  property,  and  apply  the 
proceeds  in  payment  of  his  debts,  or 
any  portion  of  them.  Wilcovon  v. 
Annesley 286 

2.  Fraud. — In  case  of  a  sale  of  his 
property  by  such  debtor,  all  the  cir- 
cumstances of  the  transaction  must 
be  looked  at;  and  where  full  value 
is  to  be  paid,  and  the  consideration 
applied  or  secured  to  the  payment 
of  the  debts  of  the  grantor,  with  no 
purpose  to  delay  other  creditors, 
there  can  be  no  fraud  in  the  transac- 
tion ;  and  the  fact  that  a  creditor  by 
purchasing  the  goods  and  assuming 
liabilities  which  he  is  pecuniarily 
able  to  meet,  in  securing  his  own 
debt,  incidentally  pays  the  debts  of 
creditors  preferred  by  the  grantor 
above  others,  can  not  impeach  the 
contract Ibid. 

3.  8am  b. — Where  the  purchase  is  of  a 
stock  of  goods  in  a  store  having 
an  established  trade,  it  seems  but 
reasonable  that  the  grantor  might 
be  employed,  for  a  time  at  least,  to 
continue  in  charge  of  the  business, 
and  that  circumstance  will  not  in 
itself  prove  the  transaction  fraudu- 
lent  Ibid. 

ATTACHMENT. 
See  Rbmdwcb,  1,  2. 

1.  Concealment. — When  concealment 
is  relied  on  to  sustain  an  attachment, 
under  sec.  158,  2  G.  k  H.  138,  it  is 
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sufficient  to  show  that  the  family  of 
the  defendant  could  not  give  the 
cause  of  hie  absence.  The  statute 
is  in  the  disjunctive.  MeColIem  v. 
White 43 

2.  Practice. — A  party  may  charge  in 
his  affidavit  one  or  all  the  statutory 
grounds  of  attachment,  and  if  he 
sustains  one  of  them,  it  will  be  suffi- 
cient  Ibid. 

8.  Where  final  judgment  had  been 
rendered  on  the  complaint,  and  the 
sheriff  had  made  a  return  of  a  levy, 
of  the  attachment,  and  no  issue  was 
made  upon  the  legality  of  the  levy, 
and  the  jury  were  required  to  answer 
special  interrogatories,  without  find- 
ing a  general  verdict  on  the  trial  of 
the  affidavit,  and  their  answers  cov- 
ered the  grounds  of  attachment : 

Held,  that  the  judgment  for  the  sale 
of  the  attached  property  was  cor- 
rect  Ibid. 

4.  Judgment  in  Attachment — Effect 
or.  —  A  judgment  in  attachment, 
when  the  defendant  does  not  appear, 
can  not  be  made  the  foundation  of 
an  action,  and  will  not  bar  a  subse- 
quent suit  unless  followed  by  pay- 
ment or  sale  of  the  property  seized 
in  due  course  of  law.  Boose  v. 
McDonald 157 

6.  Practice. — The  appellant  can  not 
complain  of  the  error  of  the  lower 
court  in  refusing  to  dismiss  pro- 
ceedings in  attachment,  when  the 
issues  in  attachment  were  decided 
in  his  favor.  Hubble  et  al.  v.  Wright 
tt  al 322 

ATTORNEY  AT  LAW. 
See  Appearance  bt  Attorney. 

1.  Duties  of. — Zug  and  Other sy.  Laugh- 
lin  and  Others 170 

2.  Duties  of. — An  attorney,  in  con- 
tracting with  his  client,  must  act 
with  the  most  scrupulous  good  faith 
and  honesty,  and  put  the  client  on 
equal  terms  with  himself.  Judah 
v.  The  Trustees  of  Vincennes  Univer- 
sity   272 

3.  Same. — Tne  third  paragraph  of  the 
reply  avers  that  appellant,  dv  repre- 
sentations which  he  knew  to  be  false, 
as  to  the  amount  which  would  be  re- 
covered in  the  suit,  and  by  threaten- 
ing to  withhold  and  destroy  valuable 
and  important  documents  relating  to 
the  suit  in  which  he  was  acting  as 
attorney,  induced  the  passage  of  the 
resolution  of  February,  1853. 

Meld,  that  the  reply  avers  a  state 
of  facts  which  will,  if  true,  prevent 
an  attorney  from  taking  any  thing 


bv  the  contract  embraced  in  the 

ofution,   and  is  good  upon  demur* 
rer Ibid. 

4.  Liability  op.  —  An  attorney  can 
only  be  held  liable  for  the  value  of 
notes  placed  in  his  hands  for  collec- 
tion, upon  an  averment  of  negligence 
in  the  collection  of  the  notes,  wnere- 
by  the  owners  thereof  have  been 
placed  in  a  condition  rendering  it 
more  difficult  to  secure  their  money. 
Such  relief  is  never  granted  upon  s 
simple  failure  to  account  on  de- 
mand. Bougher  el  al.  v.  Scoocy  et 
al „ *33 

5.  Same. — Notes  placed  in  the  hands  of 
an  attorney  for  collection  can  not  be 
recovered  under  a  paragraph  which 
avers  no  demand  of  the  notes...  JUd. 

0.  Sheriff's  Sale.— When  the  pur- 
chaser at  a  sheriff's  sale  is  the  at- 
torney of  the  execution  plaintiff,  he 
is  not  entitled  to  the  consideration 
which,  in  a  case  of  less  hardship, 
might  be  accorded  to  a  purchaser, 
without  notice  of  all  the  facta. 
Lashley  et  alt  v.  Cassell ~~.  600 

AWARD. 

See  Trial  by  Referees. 

A  statutory  award  is  where  the  agree- 
ment of  submission  to  arbitrators  re- 
quires Buch  submission  to  be  made  a 
rule  of  a  designated  court.  Hcdrick 
v.  Judy 548 

B. 

BANK. 

1.  Bonds  op  the  United  States. — The 
capital  of  a  bank,  consisting  of  "the 
bonds  of  the  United  States,  issued 
and  sold  by  the  government  of  the 
United  States,  to  raise  and  borrow 
money  to  carry  on  the  now  existing 
war,"  etc.,  is  not  subject  to  taxation 
under  the  laws  of  a  state.  Whitney 
v.  The  City  of  Madison  et  al 331 

2.  Bank  Notes. — No  corporation  has 
authority  to  issue  promissory  notes, 
except  as  it  receives  such  authority 
through  its  charter,  either  expressly 
conferred,  or  as  an  incident  to  the 

Surpose  for  which  it  was  created. 
ames9  Administrator  v.  Sogers...  451 

BASTARDY. 

Evidence. — Where  proceedings  in  cases 
of  bastardy  are  instituted  against  the 
administrator  of  the  estate  of  the 
putative  father,  the  mother  is  a 
competent  witness.  The  State  ex  rel 
Shoemaker  Y.Man' 3  Adm'r 5S9 
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BILL  OF  EXCEPTIONS. 

1.   RULBS  OF  THE  SUFBBXB  COURT. — The 

30th  rule  of  the  Supreme  Court,  re- 
quiring every  bill  of  exceptions  to 
contain  the  technical  words,  "this 
was  all  the  evidence  given  in  the 
cause/'  is  rescinded  by  rule  22d,  now 
in  force.     Coffin  v.  McClure 356 

2.  Sams.— The  form  of  the  bill  of  ex- 
ceptions is  not  a  matter  of  practice 
in  the  Supreme  Court.  Its  requisites 
were  well  known  before  the  adoption 
of  the  code,  and  the  law  in  reference 
to  it,  as  it  then  stood,  except  so  far 
as  the  code  modified  it,  or  was  incon- 
sistent with  it,  was  adopted  by  legis- 
lative enactment,  (2  G.  &  H.  336,  sec. 
802.) Ibid. 

8.  The  undertaking  sued  on  is  not 
copied  into  the  bill  of  exceptions, 
but  it  is  copied  into  that  part  of  the 
record  containing  the  complaint,  and 
the  bill  of  exceptions  contains  the 
statement,  "  The  plaintiff,  to  sustain 
the  issue  on  his  part,  introduced  in 
evidence  the  writing  and  judgment 
mentioned  in  the  complaint,"  and 
no  other  writing  than  the  undertak- 
ing sued  on  is  mentioned  in  the  com- 
plaint. 

Held,  that  as  a  copy  of  the  undertaking 
is  set  out  in  the  record  with  the  com- 
plaint, a  reference  to  it  in  the  bill 
of- exceptions  is  sufficient,  and  dis- 
penses with  the  necessity  of  again 
copying  it  into  the  record. 

Mela,  also,  that  the  bill  of  exceptions 
is  defendants',  and  is  presumed  to 
have  been  prepared  bv  them,  or  by 
their  attorney j  it  admits  the  writing 
was  given  in  evidence,  and  if  it  was 
necessary  that  it  should  be  copied 
into  the  bill  of  exceptions,  it  was 
the  duty  of  the  draftsman  to  do 
it,  and  the  defendants  can  not  be 
heard  to  complain  of  the  neglect. 
Smith  et  al.  v.  Lisher 500 

BILLS  OF  EXCHANGE. 

1.  Bills  of  Exchange. — Suit  on  a  bill 
of  exchange ;#  answer  in  three  para- 
graphs :  1.  General  denial.  2.  That, 
after  said  bill  of  exchange  became 
due,  the  defendant  sold  and  delivered 
to  plaintiff  two  bills  of  exchange, 
drawn  by  one  Wilcox  on  Pierce;  that 
said  bills  were  transferred  to  plain- 
tiff without  indorsement,  and  with- 
out recourse  on  said  defendants,  and 
were  accepted  by  plaintiff  in  part 
payment  of  said  bill,  and  that,  on 
the  same  day,  the  defendant  paid  to 
plaintiff  in  money  the  balance  on 
said  bill,  who  thereupon  delivered 
said  bill  to  defendant  to  be  canceled. 


8.  Payment  before  the  commence- 
ment of  the  suit.    To  the   second 
paragraph  of  the  answer,  plaintiff 
replied :  1.  That  the  bills  drawn  by 
Wilcox  on  Pierce,  though  presented 
at  maturity,  were  never  paid,  and 
that  said  Wilcox  and  Pierce,  at  the 
maturity  thereof,  were  both  wholly 
insolvent.    2.  That  at  the  time  of 
the  delivery  of  said  bills  by  Wilcox 
on  Pierce  to  the  plaintiff,  the  defend- 
ant fraudulently  represented  to  the 
plaintiff  that  said  Wilcox  and  Pierce 
were  solvent,  and  able  to  pay  the 
same,  and  would  pay  them  at  matu- 
rity ;  and  that  said  bills  were  secured 
by  mortgage,  etc.;  that,  relying  on 
said    representations,  plaintiff    re- 
oeived  said   bills,  "to  be  applied, 
when  paid,"  to  the  extinguishment 
of  the  balance  due  on  the  note  sued 
on.    3.  General  denial.    To  the  third 
paragraph  of  the  answer  plaintiff 
replied  dv  a  general  denial.    Cause 
was  submitted  to  the  court,  and  find- 
ing as  follows:  On  the  issue  raised 
by  the  first  paragraph  of  the  an- 
swer, for  plaintiff;  on  the  first  para- 
graph of  the  reply  to  the  second 
paragraph   of  the  answer,  for  the 
defendants,    "that   the   acceptance 
therein  mentioned  was  taken  as  pay- 
ment of  the  bill  of  exchange  in  the 
complaint  mentioned  j"  on  the  second 
paragraph  of  the  reply,  for  plaintiff; 
on  the  tnird  paragraph  of  the  reply, 
for  the  defendants j  and  as  to  the  issue 
joined  on  the  reply  to  third  para- 
graph of  the  answer,  for  defendants. 
And  the  court  further  found   that 
plaintiff  had  sustained  damages  to 
the  amount  of  $2,689,  by  reason  of 
the  false  representations  set  forth  in 
the  second  paragraph  of  the  reply, 
and  rendered  judgment  tor  that  sum 
against  the  defendants. 

Mela,  that  the  first  paragraph  of  the 
reply  to  the  second  paragraph  of  the 
answer  tenders  an  immaterial  issue, 
as  it  neither  denies  the  receipt  of  the 
bills  as  payment,  nor  confesses  and 
avoids  it. 

Held,  also,  that  as  the  court  found  on 
the  first  paragraph  of  the  reply  to 
the  second  paragraph  of  the  answer, 
and  on  the  third  paragraph  of  the 
answer,  that  the  bill  of  exchange 
sued  on  had  been  paid,  the  judgment 
should  have  been  for  the  defend- 
ants. 

Heldy  also,  that  the  second  paragraph 
of  the  reply  to  the  second  paragraph 
of  the  answer  amounts  only  to  an 
argumentative  denial  of  the  answer, 
and  the  facts  set  up  do  not  constitute 
a  departure  in  pleading. 
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Held,  also,  that  the  finding  of  the  court 
on  the  second  paragraph  of  the  re- 
ply to  the  second  paragraph  of  the 
answer,  and  the  judgment  thereon, 
was  not  for  an  unpaid  balance  due 
on  the  bill  of  exchange  sued  on,  but 
for  damages  found  and  assessed  by 
the  court  by  reason  of  the  false  rep- 
resentations averred  in  said  para- 
graph, and  was  erroneous.  Frisbee 
et  al.  v.  Xfindley,  President  of  the 
Bank  of  Paoli 511 

2.  Waiver. — A  bill  of  exchange  con- 
tained the  following  waiver :  "  No- 
tice, demand,  protest,  and  due  dili- 
gence waived  on  account  of  the  war 
and  insurrection." 

Held,  that  the  waiver  is  absolute,  and 
the  fact  that  the  reasons,  on  account 
of  which  the  waiver  is  given,  are 
stated,  is  immaterial. 

Held,  also,  that  the  liability  of  the 
indorsers   was   fixed    by   the    dis- 

*  honor  of  the  bill,  and  after  waiver 
of  notice  they  can  not  complain  of 
delay. 

Held,  also,  that  no  consideration  is  re- 
quired for  a  waiver  of  notice.  Need 
et  al.y.  Wood  et  al 523 

BONA  FIDE  PURCHASER. 
Set  Mobtoaoi,  6,  7. 

BOND. 

See  Appeal,  3,  4,  5.  United  Statu 
Bonds.    Guardian  and  Wabd,  7,  8, 9. 

1.  Bond  to  obtain  License  for  Re- 
tailing.—The  condition  of  the  bond 
required  by  the  fourth  section  of  the 
temperance  act  of  1859  (1  G.  k  H. 
614,  et  seq.)  is  twofold :  fir  it,  thai  the 
principal  obligor  will  keep  an  orderly 
and  peaceable  house ;  second,  that  he 
will  pay  all  fines  and  costs  that  may 
be  assessed  against  him j  and  it  is 
no  answer  to  a  breach  of  its  con- 
ditions that  the  defendant  is  liable 
to  a  criminal  prosecution  for  the  acta 
constituting  such  breach.  The  State 
ex  ret.  Aud.,  etc.  v.  Whitener  et  aL  124 

2.  Corporate  Bonds — Negotiability. — 
Bonds  issued  under  section  22  of 
the  plank-road  act,  (1  G.  k  H.  479,) 
made  payable  to  bearer,  are  negoti- 
able. Tne  New  Albany,  etc.  Pwnk- 
road  Company  t.  Smith. 353 

3.  Guardian— Bond. — It  is  the  duty  of 
the  Court  of  Common  Pleas  to  re- 
quire a  guardian  to  execute  an 
additional  bond,  if  the  first  bond 
given  by  him  was  in  a  sum  too  small 
to  cover  the  assets  in  his  hands,  or 
to  remove  him.  Potter  et  al.  v.  The 
State  ex  rel.  Thompson 550 


4.  Same— The  guardian,  having  volun- 
tarily executed  such  additional  bond, 
can  not  be  discharged  from  its  obli- 
gations, because  he  was  not  com- 
pelled to  execute  it  by  the  order  of 
the  court Ibid. 

6.  Execution  of. — Where  the  name  of 
the  surety  was  not  in  the  body  of 
the  bond,  his  signature  thereto  was 
sufficient Ibid. 

BOUNDARIES. 

1.  Monuments.— The  rule  is  well  set- 
tled that  in  ascertaining  boundaries, 
visible  monuments,  sueh  as  stones, 
trees,  stakes,  and  the  like,  are  held 
to  control  other  designations  not 
obvious  to  the  senses.  Emmons  v. 
Kiger 483 

2.  Surveys — Monuments. — It  is  a  rule, 
subject  to  few  exceptions,  that  the 
monuments  of  a  survey  control  the 
distances.   City  of  EvansvilleY.  Page. 

525 
BURDEN  OF  PROOF. 

See  Evidence  5,  6. 
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CASES  OVERRULED,  DOUBTED, 
OR  EXPLAINED. 

1.  Schooley  v.  Stoops,  4  Ind.  130,  and 
Jute  v.  Boot,  9  Ind.  13,  overruled  by 
Johnson  et  al.  v.  Britten 105 

2.  Lauer  v.  The  State,  22  Ind,  461,  and 
Struckman  v.  The  State,  21  Ind.  160, 
overruled  by  Beams  v.  The  State.  1 1 1 

3.  Thompson  v.  The  State,  16  Ind.  510, 
overruled  by  McCool  v.  The  State.  127 

4.  Adams  v.  The  State,  11  Ind.  304,  and 
Springer  v.  The  State,  19  Ind.  180, 
overruled  bv  Wall  v.  The  State...  150 

5.  Kuhns  v.  Krammis,  20  Ind.  490,  over- 
ruled by  Bobinson  v.  Skipworth...  311 

6.  The  State  v.  The  State  Bank,  5  Ind. 
353,  overruled  by  Deming  et  al.  v.  The 
State  ex  rel.  Miller 416 

7.  McCord  v.  O.  &M.B.B.  Co.  13  Ind. 
220,  followed  by  JSwing  v.  0.  is  M. 
B.  B.  Co „ 438 

8.  Thomasson  v.  The  State,  15  Ind. 
449,  re-affirmed  by  Beams  v.  The 
State Ill 

9.  Michigan  and  Southern  B.  B.  Co.  v. 
Shannon,  13  Ind.  171,  and  O.  &  M.  B. 
B.  Co.  y.  Quia- A^  Ind.  440,  approved 
by  Toledo  and  Wabash  Bailway  Co.  v. 
Talbert ~ ~ 438 

14).  Board  of  Commissioners  of  fountain 
County  v.  Coats,  17  Ind.  150,  over- 
ruled by  Feaster  v.  WoodfiU. 493 

11.  The  eases  of  West  et  aL  v.  Cooper, 
19  Ind.  2,  and  Patton  et  ux.  v.  Stewart, 
Id.  233,  so  far  as  they  change  the  rule 
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previously  existing  with  regard  to 
sheriff's  sales,  are  overruled  oy  Oat- 
lett  et  al.  v.  Gilbert  et  al. 614 

CAUSE  OF  ACTION. 
See  Action. 

CHALLENGE. 
See  Juror. 

CITIE8. 

1.  Cemeteries.— The  city  has  complete 
authority  to  establish  cemeteries,  and 
this  implies  a  discretion  to  judge  of 
their  necessity.  City  of  Oreencastle 
v.  Haztlett 186 

2.  Improvement  of  Streets  —  Dam- 
ages.— Under  the  statute,  a  city  has 
full  power  to  repair  streets  and  con- 
struct drains  and  sewers.  If  it  does 
this  with  proper  oare  and  skill,  and 
without  malice,  it  is  not  liable  for 
consequential  injury.  City  of  Vin- 
cennes  v.  Richards 381 

3.  Assessment  or  Taxes — The  2lst  sec- 
tion of  the  act  for  the  incorporation 
of  cities,  (1  G.  k  H.  221,)  providing 
"  that  the  assessor  shall,  before  the 
first  Monday  in  May  in  each  year, 
unless  otherwise  directed  by  the 
common  council,  make  out,  etc.: 
said  assessment  shall  be  completed 
at  the  time  above  indicated,  and  re- 
turn made  thereof  to  the  clerk  of  the 
city,  unless,  by  an  order  of  the  com- 
mon council,  further  time  be  given 
him ; "  fixes  the  date  by  which,  as  a 
general  rule,  the  assessment  should 
be  completed,  and  places  a  discretion- 
ary power  in  the  common  council  to 
extend  the  time  when  circumstances 
require  it.  And  it  is  not  material 
whether  this  discretionary  power  is 
exercised  before  or  after  the  first  Mon- 
day in  May.   Touso/y.  Bell  et  al.  423 

4.  Streets — User. — where  a  street  has 
been  dedicated  to  public  use  by  re- 
cording the  plat,  if  there  is  uncer- 
tainty as  to  its  boundaries,  in  the  first 
instance,  the  subsequent  user  by  the 
publio  for  a  long  period  of  years 
would  of  itself  mature  into  a  right. 
City  of  Evanwille  v.  Page. 625 

5.  Annexation.— Where  several  pieces 
of  platted  territory  do  not  all  adjoin 
a  city,  but  adjoin  one  another,  and 
one  of  them  adjoins  a  city,  they  may 
all  be  annexed  at  the  same  time, 
under  sec.  50, 1  G.  k  H.  630 Ibid, 

6.  Lots. — Subdivisions  marked  on  the 
plat  with  the  view  to  impress  upon 
them  the  character  of  urban  as  con- 
tradistinguished from  rural  use,  are 
to  be  regarded  as  "lots"  in  the 
meaning  of  the  statute Ibid, 


COMMISSIONER'S  SALE. 

1.  Widow. — Where  a  widow  purchased 
land  of  which  her  husband  died  seized 
at  a  commissioner's  sale,  under  pro- 
ceedings instituted  for  partition,  she 
stands  in  the  same  condition  with  re- 
spect to  the  sale  as  a  stranger,  and 
takes  the  land  by  purchase,  and  not 
by  descent.  McMakin  v.  Michaels.  462 

CONDITION. 

See  Contract,  20.    Executory  Devise. 
Insurance,  1.    Warranty,  1. 

CONSIDERATION. 

1.  Pleading.— A  general  answer  of  no 
consideration  is  good.  An  answer 
of  entire  or  partial  failure  of  consid- 
eration must  set  out  the  facts  show- 
ing the  failure.  Billan  v.  Rerckle- 
brath 71 

2.  Sams.— If  a  partial  failure  is  an- 
swered, the  answer  should  not  pur- 
port to  bar  the  whole  action Ibid. 

3.  Same.—  Under  an  answer  setting 
out  facts  showing  entire  failure,  a 
partial  failure  may  be  proved  and  al- 
lowed  Ibid. 

4.  When  the  payment  of  a  certain 
amount  of  liens  is  a  part  of  the  con- 
sideration of  the  sale  of  property,  the 
right  of  the  vendor,  who  has  been 
compelled  to  pay  the  same,  to  his 
personal  action  for  that  amount,  can 
not  be  denied. — McMahan  v.  Stew- 
art    590 

5.  Evidence. — Verbal  evidence  is  ad- 
missible to  show  the  true  considera- 
tion of  a  written  instrument Ibid. 

6.  Sheriff's  Sale. — Gross  inadequacy 
of  consideration,  with  any  departure 
from  duty  on  the  part  of  the  sheriff, 
which  may  prove  injurious  to  the 
rights  of  the  execution  defendant  in 
the  sale  of  property,  will  authorize 
the  court  to  set  aside  the  sale.  Lash- 
ley  etaL  v.  Oaeetll 600 

CONSTITUTIONAL    LAW. 
See  Jvbt,  1,  2. 

1.  Imprisonment  fob  Debt. — The  22d 
section  of  the  1st  article  of  the  con- 
stitution, providing  that "  there  shall 
be  no  imprisonment  for  debt  except 
in  case  of  fraud,"  applies  only  to 
debts  within  the  proper  and  legal 
meaning  of  that  term.  McCbol  v. 
The  State 127 

2.  Legal  Txxdbb. — Congress  has  sub- 
stantial power  to  borrow  money.  To 
do  so  it  may  resort  to  anv  measure 
which  is  appropriate,  which  plainly 
conduces  to  that  end,  and  which  is 
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not  prohibited,  and  is  not  inconsist- 
ent with  the  letter  or  spirit  of  the 
constitution.  The  issue  of  legal- 
tender  treasury  notes  fulfills  all  these 
conditions,  and  is  therefore  author- 
ized by  the  constitution  as  a  means 
to  effect  loans.  Thayer  v.  Sedges, 
22  Ind.  282,  overruled.  Thayer  v. 
Sedges 141 

3.  Statute  Construed.— The  matter 
embraced  in  section  70,  2  G.  k  H. 
597,i8  properly  embraced  in  the  sub- 
ject of  the  act,  and  the  section  is  con- 
stitutional. Kuhns  v.  Krammis,  20 
Ind.  490  overruled.  Robinson  v. 
Skipworth , 3ii 

4.  Constitutional  Construction. — Sec- 
tion 19,  article  4,  of  the  constitution 
only  requires  the  subject  of  an  act, 
and  not  the  matters  properly  con- 
nected therewith,  to  be  expressed  in 
the  title • Ibid, 

5.  Tkmpbrakcb  Law. — Section  14,  1  G. 
k  H.  617,  of  the  temperance  law  of 
1859,  is  constitutional,  overruling 
Lauer  v.  The  State,  22  Ind.  401,  and 
reaffirming  the  ruling  on  this  point 
in  Thomasson  v.  The  State,  15  Ind. 
449.    Beams  y.  The  State ill 

6.  The  constitution  prohibits  the  tak- 
ing of  private  property  for  public 
use,  by  a  private  corporation,  unless 
just  compensation  therefor  be  first 
assessed  and  tendered.  Sidener  et 
al.  v.  The  Norristovm,  etc.  Turnpike 
Co.  ctal 023 


CONSTITUTION  OF  INDIANA- 
SECTIONS  OF,  CITED. 

Art.  4,  sec.  19.— Acts 112 

Art.    1,    sec.    22. — Imprisonment    for 

Debt 130 

Section  20.— Bill  of  Rights— Trial  by 

Jury 209 

Art.  4,  sec.  19. — Acts 319 

Art.  10,  sec.  1. — Taxation 334 

Art.  11,  sec.  1,  2.— Banks 452 

Art.  1,  sec.  21. — Private  property..  021 

CONSTITUTION   OF   THE   UNITED 
STATES. 

Art.  1,  sec.  8.— Powers  of  Congress.  143 


CONSTRUCTION  OF  STATUTES. 

£ee8TATura  Construed. 

1.  It  is  the  dutv  of  the  court  to  con- 
strue the  words  of  a  statute  in  their 
plain  and  ordinary  sense,  unless  such 
construction  would  lead  to  absurd- 
ity.   Suber  v.  Robinson 137 


CONTINUANCE. 
See  Appeal,  7. 

1.  Where  the  defendant  applied  for  a 
continuance  which  was  refused  at 
the  time  of  the  application,  but 
granted  during  the  term,  the  error, 
if  any,  in  first  refusing  it,  was 
cured.    Adams  v.  Adams' A  dm' r.   50 

2.  Costs. — The  costs  resulting  from  a 
continuance  granted  on  account  of 
the  absence  of  a  witness,  should  be 
taxed  to  the  party  to  whom  the  con- 
tinuance is  granted.  Mitchell  v.  Ste- 
phens    466 

3.  Appearance. — A  voluntary  appear- 
ance is  equivalent  to  the  service  of 
process.  But  where  a  defendant  thus 
appears  on  the  same  day  on  which 
the  complaint  is  filed  in  open  court, 
he  is  entitled  to  a  continuance,  if  he 
demands  it,  before  taking  any  other 
step  in  the  cause,  or  submitting  to 
a  rule  to  plead.  Albertson  v.  Wil- 
liatns 612 

CONTRACTS. 

See  Drrd,  1,  2,  3.  Husband  and  Wife, 
2.  Parent  and  Child,  1.  Rescis- 
sion, 1 .    Frauds,  Statute  of. 

1.  Construction  op. — It  is  a  general 
rule  that  propositions,  when  ac- 
cepted, are  to  have  the  force  and 
effect  which  the  party  accepting 
knew  the  party  making  them  in- 
tended they  should  have.  Bickle  v. 
Beseke 18 

2.  Contract  to  Remove  Incumbrances — 

Measure  op  Recovery On  a  breach 

of  contract  to  remove  incumbrances 
the  measure  of  recovery  is  the  amount 
of  the  incumbrance  which  the  defend- 
ant contracted  to  remove*  Schooley  v. 
Stoops,  4  Ind.  130,  and  Tate  v.  Rooc, 
9  Ind.  13,  overruled.  Johnson  et  at. 
v.  Britton 105 

3.  Contract  Payable  in  Gold — Meas- 
ure of  Damages. — In  a  suit  upon  an 
instrument  for  the  payment  of  $500 
in  gold,  the  measure  of  damages  is 
not  the  value  of  $500  of  gold  coin, 
but  $500  with  interest  from  the  date 
of  default.   Thayer  v.  Sedges 141 

4.  As  to  what  constitutes  a  valid  signing. 
(See  Statute  «of  Frauds,  2,  3, 4.) 

5.  Sale  of  contract  /or  the  purchase  of 
land.    {See  Practice,  7,  8,  9.) 

6.  Implied  Promise.— The  law  does  not 
imply  a  promise  on  the  part  of  a 
neighbor  or  friend,  who  assists  in 
giving  decent  sepulture  to  the  dead, 
to  pay  for  such  articles  as  are  re- 
quired for  the  purpose,  simply  be- 
cause he  calls  for  them  of  parties 
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who  have  full  information  of  the 
circumstances  which  require  them. 
JTorris  v.  Dodge's  Adm'r 190 

7.  Waiter. — A  contract  to  forbear  suit 
upon  a  cash  subscription  to  the  cap- 
ital stock  of  a  railway  company  till 
the  completion  of  the  road  is  waived 
by  a  subsequent  agreement,  made 
matter  of  record,  to  confess  judg- 
ment, waiving  valuation  and  ap- 
praisement laws,  and  for  a  stay  of 
execution  for  eighteen  months.  The 
Indiana  and  Illinois  Central  Railway 
Co.  r.Scearce 223 

8.  Contract  to  Forbear  Suit. — A  con- 
tract to  forbear  suit  may  perhaps  be 
set  up  as  a  defense  to  an  action,  and, 
after  judgment,  its  collection  may  be 
enjoined  till  the  time  covered  by  the 
agreement  to  forbear  expires.. ..Ibid. 

9.  Measure  op  Damages.— -On  a  breach 
of  contract  for  the  sale  and  delivery 
of  personal  property,  the  measure  of 
damages  is  generally  the  difference 
between  the  contract  price  and  the 

Srkse  at  the  time  and  place  fixed  for 
elivery.    Kent  et  al.v.  Ginter 1 

10.  Same — Stocks. — One  exception  to 
this  rule  is  where  stocks  are  the  sub- 
ject-matter ef  sale ~ Ibid. 

11.  Save— -Prep atment. — In  a  suit  in- 
stituted with  reasonable  diligence, 
on  a  breach  of  contract  for  the  sale 
and  delivery  of  new  corn,  which  had 
been  paid  lor  in  advance,  the  meas- 
ure of  damages  is  the  highest  price 
of  corn  at  any  time  between  the  con- 
tract time  of  delivery,  and  the  ren- 
dition of  the  verdicts. ~ Ibid. 

1*2.  Tenants  ix  Common. — Where  one 
uses  and  occupies  the  land  of  which 
others  are  tenants  in  common,  the 
law  implies  a  promise  to  them  to  pay 
a  .reasonable  value  for  the  use  of  the 
premises.    JEetep  v.  Estep 114 

Id.  Statute  of  Frauds. — Suit  upon  the 
following  contract,  vis : 

"December  7, 1850. 

"  I  have  this  day  sold  to  J.  T.  Mc- 
MUlen forty-one  head  of  fat  hogs,  to  be 
delivered  at  Kokomo  on  the  13th  day 
of  December,  for  $345,  or  the  privilege 
of  weighing  at  $4.75  gross. 

(Signed)       "  Richmond  Terrell." 

It  appeared  in  evidence  that  Lowe  was 
the  agent  of  McMUlen  to  purchase 
hogs ;  as  such  he  contracted  for  the 
hogs,  drew  up  the  instrument  sued 
on,  and  Terrell  signed  it  and  deliv- 
ered it  to  him.  Some  time  after  the 
contract  he  put  McMUlen' 8  name  to 
it,  but  the  parties,  not  being  present, 
concluded  it  was  wrong,  and  marked 
it  off. 

Held,  that  there  was  no  valid  signing 


of  the  contract  by  McMUlen.    Mc- 
MUlen v.  Terrell 163 

14.  Signature. — The  law  does  not  pre- 
scribe the  particular  place  where  the 
obligor's  name  must  be  placed j  but 
wherever  placed,  it  must  be  done 
with  the  intention  of  executing  the 
instrument  as  the  obligation  of  the 
party  so  signing  it. Ibid. 

15.  Same. — If  the  signature  is  placed  at 
the  close,  the  inference  is  that  it  was 
so  placed  as  the  final  execution  of 
the  instrument.  This  inference  does 
not  necessarily  arise  where  the  name 
is  found  at  the  commencement  or  in 
the  body Ibid. 

16.  Location  op  Railroad. — Where  a 
subscription  was  made  to  the  capital 
stock  of  a  railroad  company  upon 
condition  that  the  final  location  of 
the  road  should  be  upon  a  certain 
route,  the  permanent  location  of  the 
road  contemplated  by  the  contract 
was  held  to  be  the  adoption  by  the 
directors  of  the  route  mentioned. 
Smith  et  al.  y.  AUixm  et  al 366 

17.  Contracts  Prohibited  by  Stat- 
ute.— The  general  rule  is  that  the 
courts  will  not  enforce  contracts  pro- 
hibited by  statute,  nor  allow  the  re- 
covery of  money  paid  in  pursuance 
of  them,  but  the  parties  will  be  left 
without  remedy  whenever  they  are 
in  pari  delicto.  But  this  rule  is  not 
applicable  where  the  contract  is  pro- 
hibited for  the  mere  protection  of  one 
of  the  parties  against  an  undue  ad- 
vantage, which  the  other  party  is 
supposed  to  possess  over  him.  The 
State  v.  The  State  Bank,  b  Ind.  353, 
overruled.  Deming  et  al.  v.  The  State 
ex  rel.  MUler 410 

18.  A  and  B  entered  into  a  written  con- 
tract, by  which  A  sold  to  B  a  tract 
of  land,  and  B  agreed  to  resell  the 
land  to  A  at  any  time  before  January 
1, 1858,  for  $500,  or  to  pay  A  what- 
ever sum  above  $500  "the land  would 
fetch,  between  this  date  (March  11, 
1857,)  and  January  1, 1858,  with  one 
reasonable  payment." 

Held,  that  an  instruction  of  the  lower 
court,  interpreting  the  contract  as 
meaning  that,  unless  $500  cash  was 
realized  before  January  1,  1858,  A 
would  be  entitled  to  nothing  under 
its  provisions,  was  erroneous.  Brad' 
burnr.  Burgett 468 

19.  Lease. — Where  the  contract  of  sale 
stipulated  that  the  defendant  "  is  to 
have  the  benefit  of  the  West  house 
to  live  in,  and  to  be  charged  no  rent 
while  he  was  working  for  the  mill," 
it  was  not  necessary  that  the  deed 
tendered  in  pursuance  of  the  contract 
should  contain  a  clause  embracing 
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such  stipulation.  The  written  con- 
tract was  itself  a  sufficient  lease  of 
the  house.    Emmons  v.  Kiger...  48$ 

JO.  Contract — Conditio*.— A  sued  B 
upon  a  note  for  $100,  payable  "on 
condition  that  B  shall  be  accepted  as 
a  substitute  for  A,  who  has  been 
drafted  to  serve  in  the  United  States 
arm j  for  nine  months,  subjecting 
himself  to  all  the  duties  and  obli- 
gations required  of  A ."  The  defend- 
ant answered  that  plaintiff  was  not 
accepted  as  a  substitute  as  set  forth 
and  required  by  the  conditions  of 
said  note,  nor  did  he  offer  himself  as 
such  substitute,  but  refused  to  do  so, 
and  fraudulently  procured  one  C  to 
be  presented  and  accepted  as  a  sub- 
stitute for  jB,  and  that  C  immediately 
thereafter  deserted  from  said  senrice, 
without  serving  one-tenth  part  of 
said  term  of  nine  months,  etc.,  and 
that  B  fraudulently  aided  and  ad- 
vised said  C  to  desert. 

Held,  that  the  contract  sued  on  in  this 
case  is  one  of  substitution  merely, 
and  the  condition  was  complied  with 
by  the  act  of  being  mustered  into  the 
service.  Thornberry  et  o/.  v.  Pres- 
cott 518 

21.  To  remove  incumbrances.  {See  In- 
demnity, 2.) 

CONVERSION. 

1.  There  must  be  an  act  done  to  convert 
one  thing  into  another,  and  a  con- 
verting into  money  by  sale  has  al- 
ways been  held  to  be  within  the  defi- 
nition.   Robinson  v.  Skipworth...  311 

2.  Demand. —  Where  there  has  been 
an  actual  conversion,  no  demand  is 
necessary.  A  demand  and  refusal 
are  evidence  of  a  conversion,  but  not 
the  only  evidence Ibid. 

CONVEYANCE. 
See  Deed.    Statutes  Constbusd,  19. 

1.  Rule  in  Shelley's  Case. — Where 
lands  are  granted  to  one  and  his 
heirs,  or  to  one  for  life  and  remain- 
der to  his  heirs  in  fee,  the  grantee  of 
the  particular  estate  takes  the  whole 
estate.    Hull  et  al.  v.  Beats  et  o/...  25 

2.  Same. — The  intention  of  the  grant- 
or has  been  Buffered  to  control 
where  explanatory  words  have  been 
added Ibid. 

3.  Same. — Hull  and  wife  conveyed  a 
tract  of  land  to  "  Frances  Beats  and 
her  heirs  forever."  It  was  ''ex- 
pressly stipulated  and  understood 
that  the  deed  was  made  with  the 
condition  that  William  and  Frances 


Beals  take  a  life  estate  in  the  prem- 
ises with  remainder  to  the  heirs  of 
Frances ;  and,  farther,  that  Cora,  in- 
fant daughter  of  said  William  and 
Cynthia,  his  former  wife,  be  consid- 
ered from  this  time  forward  as  one 
of  the  heirs  of  said  Frances;  and  if 
she  survives  said  Frances,  or  shall 
leave  issue,  then,  at  the  death  of  said 
Frances,  she  shall  inherit  as  one  of 
her  own  heirs,  born  in  lawful  wed- 
lock." Beals  and  wife  afterward 
quitclaimed  to  Hull.  Suit  by  Hull 
and  wife  to  quiet  title. 
Held,  that  whatever  estate  passed  out 
of  Hull  and  wife  was  transmitted  no 
further  than  to  Beals  and  wife,  and 
upon  reconveyance  by  them  was  re- 
invested in  plaintiffs Ibid. 

CORPORATIONS. 

1.  Mode  or  Taxation. — There  are,  un- 
der our  constitution  and  laws,  two 
recognised  modes  of  taxing  the  capi- 
tal stock  of  corporations.  One  is  by 
an  assessment  against  the  corporation 
itself  by  name  for  the  whole  amount 
of  its  capital  stock,  which  assessment 
the  corporation  pays  and  charges  up 
to  the  stockholders,  or  deducts  from 
the  profits  of  the  corporation,  dimin- 
ishing its  dividends.  The  other  is 
where  the  stockholders  are  sepa- 
rately listed  by  the  assessor  for  the 
amount  of  their  capital  stock.  The 
latter  is  the  mode  to  be  adopted,  in 
all  cases,  where  the  statute  aoes  not 
otherwise  provide.  Whitney  v.  The 
City  of  Madison  et  al 331 

2.  Save. — The  actual  value  of  such 
stock  must,  in  all  cases,  be  the  cri- 
terion of  taxation Ibid. 

3.  Capital  Stock. — A  tax  assessed  on 
the  capital  stock  of  a  corporation  is 
a  tax  on  the  property  of  which  such 
capital  is  composed — Ibid* 

4.  Criminal  Law. — Where  an  informa- 
tion was  filed  against  a  railroad  com- 
pany for  obstructing  a  highway,  and 
a  summons  was  issued  and  served  by 
delivering  a  copy  to  a  station  agent, 
and  one  to  an  attorney  and  director 
of  said  company,  the  process  and  the 
service  thereof  was  properly  set  aside. 

■  The  State  v.  The  Fres't  and  Directors 
of  the  Ohio  and  Miss.  R.  B.  Co...  362 

5.  Same. — In  this  state,  under  the  crim- 
inal law,  a  corporation  can  not  be 
prosecuted,  by  information  or  other- 
wise, for  misfeasance Ibid. 

6.  Peebon. — The  provision  of  the  civil 
code,  sec.  797,  2  G.  A  H.  335,  that  the 
"word  'person'  extends  to  bodies 
politic  and  corporate,"  does  not  ap- 
ply to  the  criminal  code Ifai. 
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7.  iKJWfCTIOK—  TUSSFTKI    COMPAHY.— 

The  complaint  alleged  that  the  de- 
fendant, the  turnpike  company,  in- 
tending to  locate  the  route  of  their 
road  on  the  south  line  of  plaintiff's 
land,  00  as  to  ocoupy  twenty -two  and 
a  half  feet  in  width  thereof,  and  a 
like  quantity  of  land  abutting  on  the 
south,  but  mistaking  the  location  of. 
the  south  line  of  said  land,  actually 
surveyed  and  staked  off  a  route  for 
the  road,  not  upon  the  south  line, 
but  almost  entirely  north  thereof,  so 
as  to  take  the  whole  width  of  forty- 
five  feet  off  plaintiff's  land,  nearly 
the  entire  distance  across  the  same, 
and  to  leave  about  two  acres  thereof 
south  of  the  road  j  that  the  company 
had  instituted  legal  proceedings,  un- 
der the  Turnpike  Act,  1G.AH.  474, 
to  condemn  the  right  of  way  over 
plaintiff's  land,  describing  therein 
the  land  to  be  appropriated  as  twen- 
ty-two and  a  half  feet  in  width  along 
the  south  line  thereof;  that  apprais- 
ers had  been  appointed  by  the  jus- 
tice, and  such  proceedings  had  before 
him  as  resulted  in  a  determination 
by  him  against  the  plaintiff,  who 
had  appealed  to  the  Circuit  Court, 
where  the  proceedings  were  still 
pending;  that  the  turnpike  com- 
pany was  about  to  occupy  the  ground 
surveyed  and  staked  off,  and  to  build 
their  road  thereon,  and  to  throw 
open  the  fences  and  expose  the  crops 
of  plaintiff,  etc.  Prayer  for  injunc- 
tion. Demurrer  to  the  complaint 
sustained  in  the  court  below. 

Held,  that  the  constitution  prohibits 
the  taking  of  private  property  for 
public  use,  by  a  private  corporation, 
unless  just  compensation  therefor  be 
first  assessed  and  tendered. 

Held,  also,  that  two  modes  of  making 
the  assessment  are  provided  by  stat- 
ute; one  under  sec.  7  of  the  Turn- 
pike Act,  1  G.  k  H.  474,  and  the 
other  under  2  0.  k  H.  315. 

Held,  also,  that  an  injunction  is  the 
proper  remedy  to  prevent  a  corpora- 
tion from  making  a  permanent  loca- 
tion of  a  road  on  the  land  of  an  indi- 
vidual, under  color  and  claim  of 
right,  before  just  compensation  has 
been  assessed  and  tendered  therefor ; 
and  the  demurrer  to  the  complaint 
should  have  been  overruled.  Sidener 
et  al.  v.  The  Norrietovm,  etc.,  Turn- 
pike Co.  et  aL 628 

COSTS. 
See  Tx?mi80irifEKT. 

1.  COBTB    IK    C*IMI5AL    PbOSKCUTION. — 

Neither  the  fine  nor  costs  adjudged 


against  the  defendant  because  of  hit 
criminal  act  are  within  the  mean- 
ing of  the  constitutional  provision 
forbidding  imprisonment  for  debt. 
McCoolv.  The  State 127 

2.  ComnrxxxT. — In  a  prosecution  for 
retailing  intoxicating  liquors  with- 
out license,  the  judgment  that  the 
defendant  stand  committed  till  the 
fine  and  costs  are  paid  or  replevied 
is  not  incorrect.  Thompson  v.  The 
State,  16  Ind.  516,  overruled Ibid. 

3.  Contiitoakck. — When  the  party  was 
defaulted  before  the  day  set  for  trial 
of  the  cause,  and  failed  to  move  to 
set  aside  the  default  till  the  last  day 
of  the  term,  he  should  pay  the  costs 
of  the  continuance  caused  by  his 
negligence.  Norrie  v.  Dodge'*  Ad- 
ministrator    100 

4.  Where  it  does  not  appear  from  the 
evidence  who  made  tne  costs  com- 
plained of,  the  judgment  of  the  lower 
court  that  the  defendant  should  pay 
all  the  costs,  including  those  before 
a  commissioner  to  whom  the  case 
was  referred  against  his  consent, 
will  not  be  interfered  with.  Sharum 
T.Padgett 193 

5.  Commitmbnt. — There  was  no  error 
in  ordering  the  defendant  to  be  com- 
mitted to  prison  till  the  fine  and 
costs  were  paid  or  replevied.  Smith 
v.  The  State 132 

6.  Appeals  fbom  Justices.— On  appeal 
from  a  justice  of  the  peace,  taken  by 
the  plaintiff,  where  tne  judgment  is 
not  increased  $5  or  upward,  the  ap- 
pellant must  pay  the  costs  of  the 
appeal.   Robinson  v.  Skipworth...  811 

7.  Continuahcb.— The  costs  resulting 
from  a  continuance  granted  on  ac- 
count of  the  absence  of  a  witness, 
should  be  taxed  to  the  party  to 
whom  the  continuance  is  granted. 
Mitchell  v.  Stephens 466 

8.  In  all  civil  cases,  the  party  recover- 
ing judgment  shall  recover  costs, 
except  in  those  cases  where  a  differ- 
ent provision  is  made  by  statute. 
Zimmerman  v.  Marehland 474 

9.  Where  a  sale  is  made  for  costs 
simply,  and  the  officer  acts  for  his 
own  benefit,  the  court  will  scan  his 
conduct  with  severe  scrutiny,  and 
afford  prompt  relief  from  official  in- 
justice or  oppression.  Laehley  et  al. 
v.  Oaeeell 600 

COUNTEB-CLAIM. 

1.  A  counter-olaim  must  arise  out  of, 
and  be  connected  with,  the  cause  of 
action.    Shelly  v.  Vanaredoll 543 

2*  Tempabb.— Trespasses  can  not  be 
made  to  compensate  each  other  by 
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any  form  of  pleading  5  and  the  fact 
that  one  trespass  may  be  consequent 
upon  another,  does  not  so  connect 
them  that  they  may  be  blended  in 
the  same  action  - ~ Ibid, 

COURT  OF  COMMON  PLEAS. 
See  Jurisdiction. 

1.  Jurisdiction. — Where  the  Court  of 
Common  Pleas  takes  jurisdiction  on 
the  ground  that  the  person  charged 
with  crime  is  in  custody,  it  must  ap- 
pear by  the  information  that  he  is 
in  custody  on  a  charge  of  the  same 
offense  for  which  it  is  filed.  Walker 
v.  The  State 61 

2.  Common  Plkas  Court — Criminal  Ju- 
risdiction. A  rmstrong  v.  The  8tate.  95 

3.  Jurisdiction. — The  jurisdiction  of 
the  Court  of  Common  Pleas,  in 
criminal  prosecutions,  is  only  co- 
extensive with  the  Km  its  of  the 
county,  and  it  can  issue  no  process 
to  any  other  county,  uuless  by  some 
special  statutory  provision.  Huber 
v.  Robinson 187 

COURT  OF  CONCILIATION. 
See  Time,  1. 

COVENANT. 

See  Contracts,  2.    Incumbrances.    In- 
demnity. 

CRIMINAL  LAW. 
See  Indictment,  1, 2,  3,  4,  5,  6. 

1.  Larceny — Robbery. — The  defendant 
was  indicted  and  convicted  for  grand 
larceny,  but  the  proof  showed  that 
he  had  committed  robbery. 

Held,  that  larceny  is  included  in  rob- 
berv,  and  that  the  state  had  the 
rignt  to  elect  to  prosecute  and  con- 
vict for  the  former,  though  she  there- 
by deprived  herself  of  the  right  to 
prosecute  for  the  latter.  Hiclcey  v. 
The  State 21 

2.  Treasury  Notes. — Where  the  in- 
dictment charged  larceny  of  treasury 
notes,  it  was  held  sufficient  to  prove 
that  the  property  stolen  was  '* green- 
backs."  .\....Joid. 

3.  Criminal  Code — Pleading. — The  old 
rules  of  criminal  pleading  not  incon- 
sistent with  the  code,  and  so  far  as 
they  may  operate  in  aid  thereof,  are 
continued  in  force.  Walker  v.  The 
State 61 

4.  Information — Construction  of. — 
When  there  is  an  ambiguity  or  un- 
certainty in  an  information,  it  should 
be  taken  most  strongly  against  the 
atate ~ Ibid. 


5.  Court  of  Common  Pleas—Jurisdic- 
tion.—Where  the  Court  of  Common 
Pleas  takes  jurisdiction  on  the 
ground  that  the  person  charged  with 
crime  is  in  custody,  it  must  appear 
by  the  information  that  he  is  in 
custody  on  a  charge  of  the  same 
offense  for  which  it  is  filed. ...Ibid. 

6.  Sale  of  8pirituocs  Liquors—Indict- 
ment.— An  indictment  charging  the 
sale  of  "one  pint  of  intoxicating 
liquor,"  without  the  avermeut  in 
terms  that  it  was  less  than  a  quart, 
is  good.    McOooly.  The  State 127 

7.  Criminal-  Pleadings — Certainty. — 
The  statute  requires  no  greater  de- 
gree of  certainty  in  criminal  than  in 
civil  pleadings Ibid. 

8.  Retailing — Information. — Informa- 
tion, charging  that  defendant  on,  etc., 

'  sold  "  three  gills  of  intoxicating 
liquor,  the  same  being  of  less  quan- 
tity than  a  quart/'  etc.,  is  good. 
Smith  v.  The  State 132 

9.  Imprisonment. — Any  one  charged 
with  a  criminal  offense,  and  before 
conviction,  may,  under  sec.  11, 1  6. 
k  H.  411,  on  the  order  of  the  judge, 
where  there  is  no  sufficient  prison  in 
any  county,  be  removed  to  the  jail 
of  a  county  other  than  that  in  which 
he  stands  charged.  But  when  im- 
prisonment in  a  county  jail  is  the 
punishment  for  crime,  he  can  not  be 
so  removed.    Huber  v.  Robinson.  137 

10.  Crimes — Definition  of. — The  act 
of  May  SI,  1852,  (1  G.  k  H.  416,)  pro- 
viding "that  crimes  and  misde- 
meanors shall  be  defined,  and  the 
punishment  therefor  fixed,  by  the 
statutes  of  this  state,"  so  far  as  it  is 
in  conflict  with  the  act  of  June  10, 
1852,  (2  G.  k  H.  484,)  defining  fel- 
onies and  prescribing  punishment 
therefor,  is  repealed  by  the  latter 
act.     Wall  v.  The  State... 150 

11.  Reasonable  Doubt.— A  reasonable 
doubt  exists  when  the  evidence  is 
not  sufficient  to  satisfy  the  judgment 
of  the  truth  of  a  proposition  with 
such  certainty  that  a  prudent  man 
would  feel  safe  in  acting  upon  it  in 
his  own  important  affairs.  Arnold 
v.  The  State 170 

12.  Crimes— Definition  of. — The  stat- 
ute of  May  31,  1852,  requiring  that 
"  crimes  and  misdemeanors  shall  be 
defined,"  could  not  trammel  the  fu- 
ture action  of  the  legislature.  State 
v.  Craig  etal 185 

13.  Obstruction  of  Highways.  —  The 
act  of  June  14, 1852,  providing  pun- 
ishment for  obstruction  of  highways, 
is  sufficiently  definite Ibid. 

14.  Indictment. — An  indictment  charg- 
ing thai  A  "  did  unlawfully  sell  one 
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pint  of  intoxicating  liquor,"  etc  ,  but 
which  did  not  charge  that  the  quan- 
tity of  liquor  sold  was  less  than  a 
quart,  was  held  good;  overruling 
Struckman  v.  The  State,  21  Ind.  160. 
Ream*  v.  The  State Ill 

15.  Indictmekt. — Where  an  indictment 
charges  an  assault  with  intent  to 
commit  murder  in  the  first  degree, 
under  the  statute,  (2  G.  A  H.  40ft,) 
the  defendant  may  be  found  guilty 
of  an  assault  with  intent  to  commit 
murder  in  the  second  degree.  Wall 
v.   The  State 150 

16.  Criminal  Law. — Our  criminal  law 
is  entirely  of  statutory  origin.  The 
State  v.  The  Pres't  and  Directs  of  the 
Ohio  and  Mississippi  R.  R.  Co...  362 

17.  Process. — A  warrant,  and  not  a 
summons,  is  the  process  in  criminal 
cases  in  this  state ft  id. 

18.  8 avb — Distringas,  as  o  means  of 
compelling  an  appearance  in  a 
criminal  case,  is  a  writ  unknown  to 
our  law *. Ibid. 

19.  Same — Corporation.  —  Where  an 
information  was  filed  against  a  rail- 
road company  for  obstructing  a  high- 
way, and  a  summons  was  issued  and 
served  by  delivering  a  copy  to  a  sta- 
tion agent,  and  one  to  an  attorney 
and  director  of  said  company,  the 
process  and  the  service  thereof  was 
properly  set  aside Ibid. 

20.  Corporation. — In  this  state,  under 
the  criminal  law,  a  corporation  can 
not  be  prosecuted,  by  information  or 
otherwise,  for  misfeasance Ibid. 

21.  Person. — The  provision  of  the  civil 
code,  sec.  707,  2  G.  k  H.  335,  that 
the  "word '  person'  extends  to  bodies 
politic  and  corporate,"  does  not  ap- 
ply to  the  criminal  code Ibid. 

CUSTOM. 

1.  Usages  op  Trade. — Local  customs 
may  exist  and  be  confined  to  a  par- 
ticular locality,  by  which  the  trade 
of  such  place,  and  the  rights  and 
duties  of  persons  engaged  therein, 
may  be  controlled.  Wallace  ▼.  Mor- 
gan et  al 390 

2.  Same.— To  render  such  a  custom 
valid,  to  control  a  general  principle, 
it  should  be  well  defined,  in  general 
use  at  the  place  bv  thoso  engaged  in 
the  business  to  which  it  is  applicable, 
and  of  such  standing  as  to  raise  a 
reasonable  presumption  that  it  was 
known  to  those  making  shipments 
to  such  place ;  it  should  be  uniform, 
and  so  well  settled  that  persons  in 
the  trade  must  be  considered  as  con- 
tracting with  reference  to  it Ibid. 


3.  Same— Pleading.— Where  a  usage  is 
set  up  in  conflict  with  general  princi- 
ples, the  averments  should  bring  the 
case  clearly  within  the  rule Ibid. 

4.  Same. — A  local  custom  authorizing 
the  local  factor  in  his  own  discretion, 
without  the  assent  or  knowledge  of 
his  principal,  to  ship  goods  consigned 
to  him,  for  sale  in  his  own  market, 
to  a  factor  of  his  own  choosing,  un- 
known to  the  principal,  in  a  different 
and  distant  market,  is  unreason- 
able  Ibid* 

5.  Same. — A  custom  of  commission 
merchants  in  Indianapolis  to  forward 
to  New  York,  for  sale,  flour  of  a 
erade  unsuitable  for  sale  in  the  mar- 
kets of  Indianapolis,  is  void  for  un- 
certainty   Ibid. 

D. 

DAMAGES. 

See  Attorney  at  Law,  4.  Incumbran- 
ces, 3.   Practice,  26.  Railroads,  15. 

1.  Measure  op  Damages. — On  a  breach 
of  contract  for  the  sale  and  delivery 
of  personal  property,  the  measure  of 
damages  is  generally  the  difference 
between  the  contract  price  and  the 

Srice  at  the  time  and  placo  fixed  for 
elivery.    Kent  et  al.  v.  Ointer 1 

2.  Same  —  Stocks. — One  exception  to 
this  rule  is  where  stocks  are  the  sub- 
ject matter  of  sale Ibid. 

3.  Same — Prepayment. — In  a  suit  insti- 
tuted with  reasonable  diligence,  on  a 
breach  of  contract  for  the  sale  and 
delivery  of  new  corn,  which  had 
been  paid  for  in  advance,  the  measure 
of  damages  is  the  highest  price  of 
corn  at  any  time  between  the  con- 
tract time  of  delivery,  and  the  ren- 
dition of  the  verdict Ibid. 

4.  Same. — The  railway  company  con- 
tracted to  construct  and  keep  in  repair 
seven  cow-pits  on  the  land  of  Moore ; 
but  constructed  such  cow-pits  in  such 
a  careless  and  improper  manner,  as 
to  render  them  or  no  use  or  value. 
Suit  by  Moore  on  breach  of  contract. 

Held,  that  it  was  error  in  the  court 
below  to  find  that  the  measure  of 
damages  was  the  amount  which  it 
would  have  taken  to  construct  and 
keep  in  repair  the  seven  cow- pits  up 
to  tne  commencement  of  the  suit. 

Held,  also,  that  if  the  railway  company 
had  failed  to  construct  the  cow-pits, 
and  Moore  had  built  them  end  kept 
them  in  repair,  he  might  have  re- 
covered the  cost  of  such  construction 
and  repair. 

Held,  also,  that  if  the  construction  was 
defective,  and  not  suitable  to  the 
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purpose  intended  by  the  parties,  he 
could  recover  the  damages  result- 
ing from  such  defect,  and  nothing 
more.  The  Indiana  Central  Railway 
Company  v .  Moore 14 

5.  Contract  to  Remove  Incumbrances 
—  Measure  or  Recovery.  —  On  a 
breach  of  contract  to  remove  incum- 
brances, the  measure  of  recovery  is 
the  amount  of  the  incumbrance 
which  the  defendant  contracted  to  re- 
move. Schoolcy  v.  Stoops,  4  Ind.  130, 
and  Tate  v.  Booe,  9  Ind.  13,  overruled. 
Johnston  et  al.  v.  Britton 105 

6..  On  Contract  payable  in  Gold,  (See 
Contract,  3.) 

7.  Forbearance. — The  measure  of  dam- 
ages, on  a  breach  of  a  contract  to  for- 
bear suit,  can  not  be  more  than  the 
amount  forborne,  with  interest  and 
costs.  The  Indiana  and  Illinois  Cen- 
tral Railway  Co.  v.  Scearce 223 

8.  Same. — The  damages  arising  from  a 
forced  sale  are  too  remote  on  a  breach 
of  contract  of  forbearance Ibid, 

0.  The  complaint  and  affidavit  in  a 
replevin  suit  described  the  lumber 
thus:  "20,000  feet  of  black- walnut 
lumber,  loaded  on  four  cars  at  the 
Kuntsville  depot."  The  evidence 
shows  that  the  defendant  in  the 
replevin  suit  claimed  all  the  lum- 
ber in  the  four  cars;  that  it  was 
all  black- walnut  lumber,  and  had 
all  been  loaded  on  the  cars  under 
the  contract  of  sale  by  defendant  to 

fvlaintiff.  The  suit  was  for  four  car- 
oads  of  lumber,  which  were  esti- 
mated in  the  affidavit  to  contain 
20,000  feet.  The  replevin  suit  seems 
to  have  been  used  as  a  means  of  ob- 
taining possession  of  the  lumber 
without  paying  for  it  according  to  the 
contract;  and  when  that  end  was 
obtained,  the  suit  was  dismissed, 
leaving  the  defendant  in  that  suit  to 
bis  remedy  on  the  bond  to  recover 
the  value  of  the  lumber.  The  lum- 
ber was  thus  procured  in  1857 ;  the 
suit  on  the  bond  was  tried  in  1862. 

Held,  that  in  the  suit  on  the  bond  the 
jury  were  fully  justified  in  finding 
there  were  24,000  feet  of  lumber. 

Held,  also,  that,  under  the  circum- 
stances, it  may  reasonably  be  pre- 
sumed that,  by  way  of  damages,  the 
jury  added  to  the  value  of  the  lum- 
ber, as  shown  by  the  evidence,  inter- 
est for  the  delay  of  payment,  which 
would  fully  cover  the  amount  of 
damages  assessed  by  the  jury.  Story 
et  al.  v.  OPDca  et  al 326 

10.  Improvement  of  Street^  Under 
the  statute,  a  city  has  full  power  to 
repair  streets  and  construct  drains 
and  sewers.     If  it  does  this  with 


proper  oare  and  skill,  and  without 
malice,  it  is  not  liable  for  consequen- 
tial injury.  The  City  of  Vincennes  v. 
Richards 381 

11.  Measure  of  Damages. — When  the 
instrument  deviates  the  least  from  a 
simple  contract  to  indemnify  against 
damage,  even  where  indemnity  is 
the  sole  object  of  the  contract,  and 
where,  inconsequence  of  the  primary 
liability  of  other  persons,  actual  loss 
may  be  sustained,  the  measure  of 
damages  is  actual  compensation  for 

Jrobable  loss.    Devol  et  al.  v.  Mc- 
ntoshet  al 520 

12.  Excessive  Damages. — The  Supreme 
Court  will  not  interfere  with  a  ver- 
dict on  the  ground  of  excessive  dam- 
ages, unless  it  appears  from  the  evi- 
dence that  the  damages  assessed  are 
outrageous  at  the  first  blush.  Yater 
et  al.  v.  Mullen 562 

13.  Testimony  —  Diligence. — The  de- 
fendants made  application  for  new 
trial,  supported  by  affidavit,  showing 
that,  owing  to  the  illness  of  the 
judge,  it  was  apprehended  he  would 
not  be  present  at  the  term  of  the 
court  at  which  the  cause  was  set  for 
trial,  and  a  groundless  rumor  pre- 
vailed that  one  of  defendants'  coun- 
sel would  hold  the  court ;  one  of  the 
defendants  inferring,  hence,  that  the 
case  would  not  be  tried  at  that  term, 
started  to  Indianapolis  on  the  morn- 
ing of  the  first  day  of  the  term,  ex- 
pecting to  return  in  time  to  testify  in 
the  cause,  but  was  delayed  by  an  acci- 
dent, which  prevented  his  making 
connections  on  the  railroad,  so  that  he 
did  not  reach  court  in  time  to  testify. 

Held,  that  a  witness  subpoenaed,  not  a 

Sarty,  who  would  deprive  a  party  of 
is  testimony  under  such  circum- 
stances, would  be  liable  to  damages 
to  the  party  injured  bv  his  non-at- 
tendance, and  would  besides  be  at 
the  mercy  of  the  court  for  his  con- 
tent pt  of  its  process.  Yater  et  aL  v. 
Mullen 161 

14.  Ten  per  cent,  in  judgments  on 
Guardian's  Bond.  (See  Guardian 
and  Ward,  7,  8,  0.) 

15.  For  taking  of  private  property  for 
public  use.    (See  Corporations,  7.) 

DECEDENT'S  ESTATES. 
See  Executor  and  Administrator. 

DEED. 
Su  Acknowledgment.     Husband  and 
Wife,  9.    Taxes,  3, 4,  5,  6.    Vemo* 
and  Purchaser,  8. 

Verbal  ^Reservation.— Where  a  sal* 
of  real  estate  precedes  the  execution 


INDEX. 


658 


of  the  deed,  a  verbal  reservation  of 
any  thing  that  would  legally  pass 
by  the  deed  will  be  presumed  to  be 
merged  in  the  deed.  Turner  et  al.  v. 
Cool 56 

2.  Saicb. — Where  the  deed  is  executed 
at  the  time  of  the  sale,  such  reserva- 
tion will  be  considered  in  the  light 
of  an  exception  or  defeasance ;  and, 
being  repugnant  to  the  legal  effect  of 
the  deed;  will  be  held  as  void.. ..Ibid. 

3.  Mibqbb. — By  the  execution  of  the 
deed,  the  preliminary  contract  in 
writing  is  executed,  and  any  incon- 
sistencies between  its  original  terms 
and  those  of  the  deed  are  to  be 
explained  and  settled  by  the  latter 
solely,  into  which  the  former  is 
mcrgeu.  •  •*»••*.«  »*.*«....  •*»•«••••  ......  j0ia. 

DEMAND. 

1.  Where  there  has  been  an  actual 
conversion  no  demand  is  necessary. 
A  demand  and  refusal  are  evidence 
of  a  conversion,  but  not  the  only  evi- 
dence.   Robinson  y.  Skipworth...  811 

2.  Where  the  place  of  payment  was 
fixed  by  the  contract,  and  the  time  of 
payment  not  fixed,  a  demand  should 
nave  been  made;  and  a  resolution  of 
the  board  of  directors  calling  for  pay- 
ment by  installments,  was  not  a  suf- 
ficient demand  where  the  subscription 
to  the  capital  stock  was  payable  in 
materials.  The  Ohio,  Indiana,  and 
Illinois  Railroad  Company  v.  Cra- 
mer    490 

S.  Notes  placed  in  the  hands  of  an  at- 
torney for  collection  can  not  be  re- 
covered under  a  paragraph  which 
avers  no  demand  of  the  notes. — 
Bougher  et  al.  v.  Sedbey  ttal. 588 


DEMURRER. 

See  Pleading,  8, 14.    Practice,  9.   Re- 
plevin, <J,  7.    Slakdjkb,  4. 

1.  Parties. — A  brought  suit  against  B 
and  wife  to  foreclose  a  mortgage  given 
to  him  to  secure  the  payment,  within 
a  specified  time,  by  JB  of  a  mortgage 

fiven  by  him  to  C,  on  property  sold 
y  B  and  wife  to  A.  Complaint  al- 
leged that  A  had  fully  paid  B  the 
consideration  lor  his  undertaking; 
B  had  failed  to  pay  the  mortgage  to 
C;  and  C  had  obtained  an  order  fore- 
closing the  same.  There  was  no  aver- 
ment that  A  had  paid  the  money,  or 
that  there  had  been  any  eviction. 
Demurrer  to  complaint  overruled. 
Held,  that,  under  the  code,  C  was  a 
proper  but  not  a  necessary  party  to 
theaotion. 


Meld,  also,  that  the  demurrer  was  cor- 
rectly overruled.  Johnson  et  al.  v. 
Britton 105 

2.  Practice.— Special  demurrers  are 
not  contemplated  by  the  code.  Ob- 
jection to  irrelevant  matter  must  be 
made  by  motion  to  strike  out.  Ee- 
tep  v.  JEstep 114 

8.  Demurrer  to  Reply — Practice  in 
the  Bupbbiib  Court.— -The  Supreme 
Court  will  not  reverse  a  cause  on  ac- 
count of  error  in  overruling  a  de- 
murrer to  a  reply,  unless  the  reply 
tenders  an  immaterial  issue.  Judah 
v.  The  Trustees  of  Vincennes  Uni- 
versity   272 

4.  Where  the  only  cause  of  demurrer 
assigned  is,  that  the  complaint  does 
not  state  facte  sufficient  to  constitute 
a  cause  of  action,  no  question  can  be 
raised  under  it  as  to  defect  of  parties, 
or  the  want  of  capacity  on  the  part 
of  the  plaintiffs  to  sue.  Story  et  al. 
v.  O'Deactal 320 

5.  Practice. — Our  practice  does  not  au- 
thorise a  demurrer  to  a  Dart  of  a 
paragraph;  the  objection  should  be 
made  by  motion  to  strike  out.  Ton- 
seyr.  Bell  et  al 423 

6.  Same. — If  the  portion  of  the  para- 
graph to  which  the  demurrer  was 
sustained  would  have  been  properly 
stricken  out  on  motion,  the  correct 
result  having  been  reached,  the  Su- 
preme Court  will  not  reverse  the 
case  for  the  error  in  practice Ibid. 

7.  Answer. — A  demurrer  should  be  sus- 
tained to  a  paragraph  of  the  answer 
which  professes  to  answer  the  whole 
complaint,  while  in  fact  it  only  an- 
swers a  part.   Feaster  v.  Woodjul.  493 

8.  The  action  of  the  court  below  in 
overruling  a  demurrer  is  properly 
before  this  court  on  appeal,  without 
having  been  assigned  as  a  cause  for 
new  trial  in  the  court  below.  Rodgers 
v.  Latty 507 

9.  When  the  demurrer  is  to  the  en- 
tire paragraph  in  a  complaint  for 
slander,  it  should  be  overruled,  if 
any  set  of  words  charged  in  the 
paragraph  are  actionable Ibid. 

DEPOSITIONS. 

1.  BviDUfca — DiacasTioir  or  tie  Court. 
—Suit  to  recover  the  value  of  a  steam  - 
engine  and  the  machinery  of  a  saw- 
mill which  had  been  converted  by 
the  defendants.  The  court  below 
suppressed  so  much  of  a  deposition 
as  contained  the  testimony  of  a  wit- 
ness as  to  the  value  of  the  property 
when  he  saw  it,  about  a  year  after  the 
conversion. 

Held,  that  the  ruling  was  proper. 
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Held,  also,  that  in  the  absence  of  more 
direct  methods  of  reaching  the  truth, 
and  upon  the  statement  of  counsel 
for  the  party  that  he  expected  to  pro- 
duce other  evidence  requisite  to  con- 
nect it  with  the  case,  it  might  have 
been  error  to  have  suppressed  this 
part  of  the  deposition.  But,  the 
record  beiqg  silent,  the  presumption 
is  that  no  such  professional  assurance 
was  given,  and  that  the  court  below 
exercised  properly  the  discretion  with 
which  it  is  vested  as  to  such  matters 
in  trials  at  nisi  privs.  Tater  et  al.  v. 
Mullen 662 

DESCENTS. 
See  Comiiissionib's  Sali. 

1.  A  died  intestate  in  1859,  leaving  sur- 
viving him  one  child,  the  only  issue 
of  his  first  marriage,  and  one  child, 
the  only  issue  of  a  second  marriage, 
and  his  second  wife.  In  1860  the 
wife  died  seized  of  whatever  estate 
she  took  in  the  land  by  her  hus- 
band's death,  never  having  been 
married  again,  and  leaving  but  one 
child  surviving. 

Meld,  that  at  the  husband's  death  the 
widow  took  one-third  of  the  land  in 
fee-simple,  And  each  of  the  children 
one-third :  and  at  the  widow's  death 
her  land  descended  to  her  own  child. 
Smith  r.  Smith 202 

2.  Widow. — A  widow  inherits  in  fee, 
subject  only  to  such  qualifications  as 
are  prescribed  by  statute.  McMakin 
v.  Michaels 462 

3.  Sam. — The  children  of  the  husband 
by  a  previous  marriage,  not  being  of 
the  blood  of  his  widow,  can  not  in- 
herit the  land  of  which  she  died 
seised  in  fee. Ibid. 

4.  Distribution — Widow — Practice. — 
Suit  for  the  conversion  of  a  promis- 
sory note.  The  second  paragraph  of 
the  complaint  avers  that  the  note  was 
the  property  of  the  husband  of  plain- 
tiff, who  died  leaving  property  worth 
less  than  $300 ;  that  the  plaintiff  had 
filed  her  petition  in  the  Court  of  Com- 
mon Pleas  alleging  that  fact;  that 
appraisers  had  been  appointed,  etc.. 
who  had  returned  an  inventory  ana 
appraisement  of  suoh  property,  in- 
cluding the  note,  amounting  to  $280 ; 
and  that  the  proceedings  upon  her 
petition  were  vet  pending ;  that  the 
note  was  obtained  by  the  defendant 
wrongfully,  etc 

Held,  that  the  order  of  the  Court  of 
Common  Pleas,  ordering  the  delivery 
of  the  property  to  her,  was  necessary 
to  give  her  title  thereto. 


Ifeld,  also,  that  the  suit  was  brought 
prematurely,  and  a  demurrer  to  the 
paragraph  should  have  been  sus- 
tained.   NobUttY.IHUingtr 605 

DIVORCE. 

1.  Divobcid  Win. — A  divorced  wife. 
as  such,  has  no  interest  in  the  real 
estate  of  her  husband.  Billan  v. 
Berckkbratk 71 

2.  Alimokt. — Arrears  of  alimony  de- 
creed by  a  court  in  favor  of  a  di- 
vorced wife,  under  the  statute  of  this 
state,  may  be  collected  after  her 
death  by  ner  administrator.  Miller 
v.  Clark  etal 370 

3.  Petition. — It  is  not  necessary  that  a 
petition  for  divorce  by  a  wife  should 
contain  the  averment  that  for  two 
years  previous  to  the  filing  thereof 
she  had  maintained  a  good,  reputa- 
tion for  chastity  and  virtue.  Sec.  16, 
2  G.  <fc  H.  852,  prescribes  a  rule  of 
evidence,  not  of  pleading.  Fritz 
v.  Fritz 388 

4.  In  an  action  by  the  wife  for  divorce, 
the  special  finding  of  thejury  showed 
the  following  facts :  The  "husband 
had  thrown  the  wife  upon  the  floor 
and  choked  her,  and  she  had  reason 
to  fear  further  personal  violence. 
She  was  induced  to  abandon  him  by 
his  ill-treatment,  and  "bv  means 
used  by  other  persons."  While  they 
lived  together,  and  since  their  sepa- 
ration, he  has  endeavored  to  destroy 
her  character  for  chastity ;  he  did 
not  discharge  his  duty  as  a  husband 
while  they  lived  together,  and  the 
wife  had  cause  to  abandon  her  hus- 
band. During  the  existence  of  the 
marriage,  and  up  to  the  time  of  the 
separation,  the  wife  had  not  en- 
deavored to  discharge  the  duties  of 
a  faithful  and  affectionate  wife,  and 
win  and  retain  the  affections  of  her 
husband 

Held,  that  the  special  finding  of  the 
jury  entitled  the  wife  to  a  divorce. 
Shores  v.  Shores 546 


E. 


ESTOPPEL. 

1.  Lxihs  urov  Watbb-Cbaft.— JRoose 
brought  an  action  against  the  steamer 
Antelope,  under  the  statute  regulat- 
ing liens  upon  water-craft,  to  enforce 
the  collection  of  a  demand  originat- 
ing in  Indiana.  Bond  was  filed  by 
McDonald,  who  was  substituted  as 
defendant.  The  third  paragraph  of 
the  answer  avers  that  the  boat  had 
been  seised  and  sold  under  a  decree 
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of  the  LouitvilU  Chancery  Court  to 
Shirley,  "  and  that,  before  said  sale, 
said  Boose  declared  and  stated  that 
he  held  a  claim  against  said  boat,  and 
that  he  would  fife  the  same  in  said 
suit,  and  that  the  purchaser  at  the 
sale  of  said  boat,  by  order  of  said 
Chancery  Court,  would  get  a  good 
and  valid  title  to  the  same,  freed 
from  all  liens,"  etc.,  which  state- 
ments came  to  the  knowledge  of  said 
Shirley,  and  which  he  believed  and 
relied  on  in  making  the  sale,  and 
without  which  he  would  not  hare 
become  the  purchaser,  etc.,  and  so 
Shirley  became  the  owner  of  the  boat, 
freed  from  the  plaintiffs  lien,  and 
McDonald  purchased  of  Shirley, 
Meld,  that  the  paragraph  was  bad  upon 
demurrer.    Booser.  McDonald...  157 

2.  Bee  further,  Boose  v.  McDonald.  157 

3.  Notwithstanding  the  maker  of  a 
note,  not  payable  at  bank,  could  not 
be  prevented  by  the  law-merchant 
from  setting  up  defenses  against  a 
bona  fide  holder  of  it,  he  might,  by 
his  own  acts,  if  of  such  a  character 
and  so  performed  as  to  induoe 
another  to  pursue  and  justify  him, 
as  a  man  of  ordinary  prudence,  in 
pursuing  a  given  course  of  conduct, 
estop  himself  to  deny  the  existence 
of  the  facts,  on  the  belief  of  which, 
induced  as  above,  such  a  course  of 
conduct  was  adopted.  Musselman  v. 
McElkenny..... 4 

4.  PK0MZ880BT  Note— Sale  of.— The 
maker  of  a  note,  not  governed  by  the 
law-merchant,  can  not  sell  the  same 
for  a  sum  less  than  that  expressed  on 
its  face,  so  as  to  preclude  himself 
from  setting  up  want  of  consideration 
to  the  extent  of  the  discount,  except 
possibly  in  case  of  estoppel,  where 
the  sale  was  by  an  agent Ibid. 

5.  Same.— A  borrowed  of  B  $400,  and 
gave  his  note  for  $500,  with  interest, 
payable  to  bearer,  and  told  B  he 
would  give  a  mortgage  to  any  holder 
of  the  note.  On  the  same  or  the  fol- 
lowing day  B  offered  to  sell  the  note 
to  C,  who  lived  in  the  same  town ; 
C  agreed  to  buy  it  if  a  mortgage  was 
executed  to  secure  it.  B  procured  a 
mortgage  from  A  to  C  to  secure  the 
note.  There  was  no  communication 
between  A  and  C;  CMid  not  inquire 
about  the  consideration  of  the  note, 
and  no  one  spoke  to  him  about  it. 

Held,  that  A  was  not  estopped  by  the 
mortgage  from  pleading  failure  of 
consideration  as  to  $100  of  the  note 
against  C. Ibid. 

6.  ^Landlord  and  Tenant.—- The  law 
requires  that  while  the  tenant  holds 
by  permission  of  the  landlord,  he 


shall  not  question  the  title  of  the 
latter ;  but,  after  surrendering  the 
possession,  he  is  at  full  liberty  to 
assert  the  truth.  Zimmerman  v. 
Marchland 474 

EVIDENCE. 

See  Impeachment,  1.  Mortgage,  1. 
Pleadings,  1.  Records,  4.  Slander, 
1.    Witness,  1. 

1.  RacoEDS. — The  acts  of  a  court  and 
the  contents  of  records  can  not  be 
proved  by  oral  testimony.  Cline  v. 
Gibson 11 

2.  Bami. — A  paper  purporting  to  be  a 
certified  copy  of  a  decree  of  a  court 
of  Owen  county,  which  fails  to  show 
in  what  court  the  decree  was  ren- 
dered, and  that  the  necessary  steps 
were  taken  to  give  the  court  juris- 
diction of  the  person  of  the  defend- 
ant and  that  the  matters  ordered 
and  decreed  were  within  the  relief 
sought,  is  not  competent  to  prove  the 
acts  of  the  court Ibid. 

3.  Samb.— As  to  what  a  transcript 
should  contain,  see  cases  cited  in 
opinion Ibid. 

4.  Statements  or  Deceased  Witness. 
—All  the  facts  stated  on  a  distinct 
subject  by  a  deceased  witness,  may 
be  proved  without  giving  in  detail 
all  nis  testimony.  It  is  sufficient  to 
prove  the  substance  of  the  state- 
ments of  a  deceased  witness  without 
giving  the  precise  words  sworn  to  by 
him.     Home  et  al.  v.  Williams...  37 

5.  Replevin— Burden  of  Proof. — In 
an  action  of  replevin  to  recover 
wheat,  where  the  answer  sets  up,  in 
substance,  property  in  defendants, 
the  burden  of  proof  is  upon  plaintiff. 
Turner  etal.  v.  Cool 50 

0.  Agency — Burden  of  Proof. — When 
the  defendant  sets  up  the  character 
in  which  he  made  the  contract,  as 
that  he 'was  ajgent  of  another,  the 
burden  of  proving  it  rests  upon  him. 
Vaurterv.  Baker 03 

7.  Title  to  Real  Estate.  —  Title  to 
real  estate,  originating  in  prescrip- 
tion, may  be  proved  by  parol. 
Stretch  et  al.  v.  Schenck 77 

8.  Reasonable  Doubt. — A  reasonable 
doubt  exists  where  the  evidence  is 
not  sufficient  to  satisfy  the  judgment 
of  the  truth  of  a  proposition  with 
such  certainty  that  a  prudent  man 
would  feel  safe  in  acting  upon  it  in 
his  own  important  affairs.  Arnold 
v.  The  State 170 

0.  In  a  suit  against  the  father  for  the 
coffin  of  his  son,  who  was  an  adult, 
and  had  a  family  of  his  own,  it 
was  improper  to  introduce  evidence 
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of  the  pecuniary  condition  of  the 
deeeasea.  Ncrria  v.  Dodge's  Adminis- 
trator   196 

10.  The  rule  that  you  can  not  vary 
by  verbal  testimony  a  written  con- 
tract, does  not  apply  to  a  written 
offer  to  make  a  gift.  Bourse  et  al. 
v.  Marshall 194 

11.  Where  a  party  signed  a  written 
agreement,  which  was  put  in  evi- 
dence, to  pay  the  trustees  of  the 
West  Union  Baptist  Church  $10,  for 
the  purpose  of  erecting  a  meeting- 
house on  ground  now  owned  by 
them,  it  was  held  error  afterward  to 
permit  him  to  testify  that  when  he 
subscribed  he  understood  it  to  be  a 
free  church ...Ibid. 

12.  It  is  the  peculiar  province  of  the 
jury  to  determine  questions  of  value ; 
and  when  there  is  conflict  in  the  tes- 
timony, the  Supreme  Court  will  not 
disturb  their  finding.  Newell  v. 
Busk.*..... „.,...  210 

13.  Written  Instruments.  —  All  oral 
negotiations  or  stipulations  between 
the  parties  which  preceded  or  ac- 
companied the  execution  of  a  writ- 
ten instrument,  are  to  be  regarded 
as  merged  in  it,  and  it  is  to  be  treat- 
ed as  the  exclusive  medium  of  as- 
certaining the  contract  by  which  the 
parties  bound  themselves.  Oiler  et  al. 
v.  Gard  et  al. 212 

14.  Cnj.RA.OTsa.  —  Where  defendant's 
counsel,  on  trial  of  an  indictment 
for  murder,  asked  the  Question,  "Bo 
you  know  the  general  character  of 
the  deceased  when  he  was  intoxi- 
cated, from  the  report  of  his  neigh- 
bors?" the  court  properly  refused 
to  permit  it  to  be  answered.  Fahn- 
estock  v.  The  State 231 

15.  On  a  trial  of  an  indictment  for 
murder,  it  was  not  improper  to  per- 
mit the  prosecution  to  ask,  and  wit- 
ness to  answer,  what  was  the  occupa- 
tion of  the  defendant...* .Ibid. 

10.  Pleading — Peoof.— When  the  com- 
plaint was  in  the  general  language 
of  the  common  count,  and  the  bill  of 
particulars  was  in  the  same  general 
language,  thus :  **A  to  JB,  Dr.  To 
fourteen  years,  seven  months'  ser- 
vice, work,  and  labor,  ending  on 
December  26,  1860,  of  the  value  of 
$3,000,"  it  was  held  that  evidence 
was  admissible  of  the  character  in 
which  the  services  were  rendered, 
vis:  as  foreman  and  general  man- 
ager, and  of  their  value  thus  ren- 
dered, which  value  could  be  deduced 
from  all  the  circumstances,  includ- 
ing success  or  failure  to  make  money 
by  them,  as  one.  Adams  v.  Adams* 
Administrator 60 


17.  Child— Bibvioes  or.— Where  a  child 
continues  with  the  parent  after  being 
of  age,  the  presumption  is  no  wages 
are  to  be  paid ;  but  a  contract  to  pay 
a  reasonable  compensation  may  be 
inferred  from  circumstances  tending 
to  rebut  the  presumption Ibia. 

18.  Widow — Competency  or. — A  widow 
is  a  competent  witness  to  give  gen- 
eral testimony,  it  not  being  for  or 
against  her  husband,  in  a  eause 
brought  by  her  husband's  adminis- 
trator  , Ibid. 

19.  Divobcb — Petitio*. — It  is  not  nec- 
essary that  a  petition  for  divorce  by 
a  wife  should  contain  the  averment 
that  for  two  years  previous  to  the 
filing  thereof  she  had  maintained  a 
good  reputation  for  chastity  and 
virtue.  Bee.  10,  8  6.AH.  36?,  pre- 
scribes a  rule  of  evidence,  not  of 
pleading.    Frit*  y.  Fritz 388 

20.  Deed  fbov  Husband  to  Wive.— A 
deed  from  the  husband  directly  to 
the  wife  was  admitted  in  evidence, 
over  the  objection  of  the  def&dant 
that  it  was  void. 

Held,  that  although  the  deed  was  void 
in  law,  yet  it  was  competent  for  a 
court  of  equity  to  inquire  into  the 
circumstances  under  which  it  was 
executed  for  the  purpose  of  giving  it 
validity,  and  for  this  purpose  it  was 
proper  to  give  it  in  evidence.. .J&td. 

21.  Ai>VAK0EME5T.~The  presumption, 
in  the  absence  of  any  statutory  pro- 
vision, is,  that  the  conveyance  of 
real  and  the  transfer  of  personal 
property  to  a  child  by  a  parent  is  an 
advancement.  But  this  presump- 
tion may  be  rebutted  by  parol  evi- 
dence showing  the  intention  of  the 
parent.     Dillman  v.  Cox 440 

22.  A  had  an  execution  issued  against 
B,  and  levied  on  the  corn  and  wheat 
of  the  latter.  The  constable  was  pro- 
ceeding to  advertise  and  sell  the 
property  under  the  execution,  when 
C  procured  an  injunction  preventing 
the  sale.  The  injunction  was  after- 
ward dissolved.  A  brought  suit  upon 
the  injunction  bond.  The  question 
in  dispute  was  as  to  whom  the  corn 
and  wheat  belonged.  It  was  in 
proof  that  after  the  execution  issued, 
C  purchased  the  property  of  B.  The 
testimony  was  conflicting.  A  offered 
to  prove  by  B,  that  at  the  time  C 
offered  to  buy  the  corn,  he  told  him, 
as  an  inducement  to  sell,  that  if  he 
(J3)  would  «eU  him  ( C)  the  corn,  and 
move  .to  /ova,  he  need  not  pay  the 
judgment  in  favor  of  A. 

Mel49  that  the  testimony  ought  to 
have  been  admitted.  Starr  v.  Cass 
et  <d.. M , 468 
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23.  The  declarations  of  a  party  to  a 
suit,  made  when  the  other  party  is 
not  present,  are  not  competent  evi- 
dence in  his  own  behalf.  Zimmer- 
man v.  Marchland 474 

$4.  Intention. — Intention  can  only  be 
shown  by  circumstances  from  which 
it  may  be  inferred.  It  is  not  com- 
petent for  a  party  to  testify  as  to  his 
own  intention  during  a  transaction, 
to  show  that  a  conveyance  is  not 
a  mortgage,  but  a  deed .....Ibid. 

25.  The  terms  of  a  written  agreement 
can  not  be  varied  by  parol  evidence. 
Feasterv.  Wood/ill 493 

26.  In  a  suit  upon  a  replevin  bond, 
where  the  answer  was  a  general  de- 
nial, the  plaintiff  should  give  in  evi- 
dence the  undertaking  sued  on  to 
entitle  him  to  recover.  Smith  etaL 
v.  Liiher 500 

27.  Where  proceedings  in  cases  of  bas- 
tardy are  instituted  against  the  ad- 
ministrator of  the  estate  of  'the  puta- 
tive father,  the  mother  is  a  competent 
witness.  The  State  ex  rel.  Shoe- 
maker  v.  Han's  Administrator...  539 

28.  Discretion  of  thb  Court. — Suit  to 
recover  the  value  of  a  steam-engine 
and  the  machinery  of  a  saw-mill, 
which  had  been  converted  by  the 
defendants.  The  court  below  sup- 
pressed so  much  of  a  deposition  as 
contained  the  testimony  of  a  witness 
as  to  the  value  of  the  property  when 

'he  saw  it,  about  a  year  after  the  con- 
version. 

Held,  that  the  ruling  was  proper. 

Held,  also,  that  in  the  absence  of  more 
direct  methods  of  reaching  the  truth, 
and  upon  the  statement  of  counsel 
for  the  party  that  he  expected  to 
produce  other  evidence  requisite  to 
connect  it  with  the  case,  it  might 
have  been  error  to  have  suppressed 
this  part  of  the  deposition.  But,  the 
record  being  silent,  the  presumption 
is  that  no  such  professional  assurance 
was  given,  and  that  the  court  below 
exercised  properly  the  discretion 
with  which  it  is  vested  as  to  such 
matters  in  trials  at  nisi  prius.  Tater 
et  al.  v.  Mullen 562 

29.  Fixtures. — The  plaintiff  claimed 
the  property  by  virtue  of  a  purchase 
from  a  third  person  who  hod  erected 
a  mill  on  the  land  of  B,  in  pur- 
suance of  a  parol  contract  with  him, 
to  the  effect  that  he  was  to  erect  the 
mill,  and  B  was  to  convey  to  him 
an  undivided  half  of  the  land,  and 
become  the  owner  of  half  the  mill ; 
but  this  contract  was  not  to  go  into 
effect  unless  B  discharged  a  judg- 
ment against  him,  which  was  a 
lien  on  the  land.    If  he  did  not  do 

Vol.  XXIII.— 42.' 


bo,  the  mill  was  to  remain  the  prop- 
erty of  the  plaintiff's  vendor.  The 
judgment  was  not  paid;  the  land 
was  sold  on  execution  to  satisfy  it, 
and  purchased  by  the  vendor  of  the 
defendants.  The  mill  was  not  esti- 
mated in  appraising  the  land,  and 
at  the  sale  the  sheriff  publicly  stated 
that  the  mill  was  not  being  sold. 

Held,  that  a  motion  to  suppress  so 
much  of  the  deposition  of  &  as  gave 
the  parol  contract  was  correctly  over- 
ruled. 

Held,  also,  that  such  a  parol  contract 
would,  if  followed  by  the  possession, 
create  the  relation  of  landlord  and 
tenant,  and  give  the  tenant  all  the 
rights  attaching  to  that  character, 
concerning  fixtures  erected  by  him 
for  the  purposes  of  manufacture, 
even  in  the  absence  of  a  special  con- 
tract looking  to  their  removal... Ibid. 

80.  Record. — Where  a  paper,  purport- 
ing to  be  the  record  of  a  judgment  be- 
fore a  justice  of  the  peace,  but  not 
signed  by  the  justice,  was  offered  in 
evidence,  it  was  properly  excluded. 
Mingle  v.  Weston 588 

31.  Consideration. — Verbal  evidence 
is  admissible  to  show  the  true  con- 
sideration of  a  written  instrument. 
McMahan  v.  Stewart 590 

EXECUTION. 

See  Mortgage,  1.    Proceedings   Sup- 
plementary to  Execution. 

1.  In  an  application  for  leave  to  issue 
execution  on  a  judgment  that  has 
been  rendered  more  than  five  years, 
it  is  not  necessary  to  make  the  judg- 
ment, or  a  copy  of  it,  a  part  of  the 
complaint.     Ve'rden  v.  Coleman...  49 

2.  Injunction — Execution  from  Su- 
preme Court. — When  execution  is 
issued  upon  an  erroneous  judgment 
of  the  Supreme  Court,  the  remedy 
of  the  aggrieved  party  is  by  motion 
in  the  Supreme  Court  to  set  aside 
the  judgment  and  execution ;  and  it 
is  error  in  such  case  for  the  Common 
Pleas  Court  to  grant  a  perpetual  in- 
junction.   Macy  et  al.  v.  Loyd 60 

3.  Writ  of  Venditioni  Exponas. — It  is 
the  right  of  an  execution  plaintiff, 
on  the  return  of  an  execution  against 
the  property  of  the  execution  de- 
fendant levied  upon,  but  not  sold,  to 
have  a  vendi,  with  a  conditional 
Jieri  facias  added  thereto,  but  the 
writ  is  not  void  if  it  is  omitted.  Zug 
v.  Laughlin 170 

4.  Lew  —  Lien  of. — Under  sections 
453-454,  2  G.  k  H.  244,  when  any 
property  levied  on  remains  unsold, 
aud  the  sheriff  returns  the  execution 
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and  appraisement,  stating  in  his  re- 
turn the  failure  to  sell,  and  the  cause 
of  the  failure,  the  lien  of  the  levy 
upon  the  property  shall  continue. 
Tne  continuance  of  the  lien  is  not 
limited  by  time,  but  an  unreasonable 
delay  would  be  a  matter  of  grave 
consideration  in  a  race  of  diligence 
between  execution  plaintiffs.. ..Ibid. 

b.  Same. — If  a  creditor  seize  the  goods 
of  his  debtor  on  an  execution,  and 
suffer  them  to  remain  in  his  hands, 
the  execution  is  deemed  fraudulent 
and  void  as  against  a  subsequent  ex- 
ecution   Ibid. 

6.  Replevin. — The  levy  of  an  execu- 
tion gives  to  the  officer,  while  the 
execution  remains  in  his  hands,  such 
a  special  property  in  the  goods  levied 
upon  as  will  enable  him  to  maintain 
replevin  for  them,  or  defend  the  pos- 
session thereof  against  one  not  the 
owner.    Dunkin  v.  McKee 447 


EXECUTOR8   AND   ADMINISTRA- 
TORS. 

See  Negligence,  6. 

1.  Administration  —  Mabrixd  Women. 
—Section  10,  2  G.  k  H.  486,  and 
section  2,  2  G.  k  H.  484,  taken  to- 
gether, forbid  the  granting  of  letters 
without  the  husband's  consent  to 
a  married  woman.  Jenkins  et  al. 
v.  Jenkins'  Administrator 79 

2.  Sams.— Sections  22  and  28, 2  G.  k  H. 
491-493,  make  the  marriage  of  a 
feme  sole  administratrix  or  executrix 
a  cause  of  removal,  unless  her  hus- 
band files  his  written  consent  to  her 
continuing  as  such Ibid. 

3.  Same. — Tne  consent,  when  given, 
does  not  make  the  husband  co-ad- 
ministrator. The  office  remains  en- 
tire in  the  wife,  and  she  may  sue 
without  joining  him Ibid. 

4.  Practice. — An  account  against  Wil- 
liam Boyl  was  filed  and  docketed  as 
a  claim  against  the  estate  of  William 
Boyl,  deceased;  the  administrator 
of  deceased  was  made  adversary 
party  on  the  record,  and  as  such  ap- 
peared and  answered  to  the  merits. 
Held,  that  if  there  was  any  defect  in 

the  complaint  as  to  form,  in  not  being 
against  the  estate  or  the  administra- 
tor, it  was  cured  by  the  answer. 
BoyVs  Administrator  v.  Simpson.  393 
6.  Practice.  —  Judgment,  that  the 
plaintiff  recover  the  amount  found 
by  the  jury  "of  and  from  the 
assets  of  the  estate  of  William  Boyl, 
deceased,"  is  in  effect  an  "  order  of 
allowance,"  under  sec.  66,  2  G.  k  H. 
503 Ibid. 


6.  Admuubtbator— Real  Estate.— 
Where  there  is  an  averment  that  an 
administrator  had  taken  possession 
of  the  real  estate  of  the  decedent,  the 
presumption  is  that  it  was  a  legal 
possession  under  the  statute.  Butt 
y.  Clark,  Administrator...... 548 

EXECUTORY  DEVISE. 

1.  Hunter  died,  leaving  a  widow,  a 
daughter,  and  an  adopted  son.  He 
devised  the  land  to  the  son,  on  the 
following  conditions:  1.  That  he 
should  live  with  the  widow,  and  be 
obedient  and  kind  to  her,  until  he 
was  twenty  years  of  age.  2.  That 
the  expenses  of  his  education,  from 
the  time  he  should  become  eighteen 
till  he  reached  the  age  of  twenty 
years,  should  be  defrayed  without 
expense  to  the  widow,  or  out  of  the 
land  devised  to  him.  3.  Should  he 
die  childless,  the  land  should  belong 
to  the  daughter  or  her  heirs.  The 
control  of  the  land  was  given  to  the 
widow  till  the  son  should  reach  the 
age  of  twenty  years.  The  land  was 
sold  by  the  son's  guardian,  in  due 
form  of  law,  to  defray  his  mainte- 
nance and  education,  he  being  at  the 
time  about  sixteen  years  old.  The 
son  died  childless  in  October,  1861. 

Held,  that  during  his  lifetime,  the  son 
held  a  fee-simple  conditional  in  the 
land,  and  dying  childless  there  was 
a  failure  of  the  condition,  and  by  the 
will  the  estate  went  to  the  heirs  of 
the  daughter  by  executory  devise. 

Held,  also,  that  the  charge  upon  tbe 
estate  for  the  maintenance  and  sup- 
port of  the  son,  was  simply  a  lien  on 
the  land,  to  be  enforced  t>y  the  exec- 
utor, in  order  to  raise  funds  for  the 
specific  purpose,  or  in  case  of  his 
neglect,  by  a  proper  suit  on  behalf 
of  the  beneficiary.  But  to  any  such 
suit  the  heirs  of  the  daughter  must 
have  been  parties,  or  their  title 
would  not  have  been  affected  there- 
by.   Smith  v.  Muntcr  tt  al 580 

F. 

FEME  COVERT. 
See  Hcbband  and  Wife. 

FENCES. 

1.  In  an  action  to  recover  damages 
caused  by  cattle  breaking  into  an 
inclosure,  it  is  immaterial  whether 
any  fences  other  than  the  outside 
ones  were  sufficient.  Crisman  v. 
Masters 319 
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2.  Railboad  Companies. — If  bars  are 
erected  in  the  line  of  a  railroad  fence, 
at  the  instance  and  for  the  accom- 
modation of  the  owner  of  land,  the 
responsibility  of  keeping  them  up 
devolves  on  him ;  and  if  he  neglects 
to  do  so,  and  his  stock  passes  through 
the  bar-way  upon  the  line  of  rail- 
road and  is  killed,  he  can  not  recover 
therefor  against  the  company.  And 
if,  in  such  case,  the  animals  of  a 
third  person  should  trespass  on  the 
lands  and  inclosure  of  such  owner, 
and  pass  through  the  bars  so  erected 
upon  the  track  of  the  railroad,  and 
be  killed  by  the  train,  the  owner  of 
such  animals  could  not  recover.  The 
Indianapolis  and  Cincinnati  Railroad 
Company  v.  Adkins 340 

3.  Railroad  Companies — Plbading. — 
Suit  against  the  railroad  company, 
under  the  statute,  to  recover  the  value 
of  stock  killed  by  a  locomotive  on 
the  track  of  the  railroad.  The  para- 
graphs of  the  complaint  contain  the 
averment  "that  at  the  place  and 
time  said  animal  was  killed  by  the 
defendant's  locomotive  and  cars,  the 
same  was  not  securely  fenced  as  re- 
quired by  law,"  etc. 

Held,  that  the  averment  was  suffi- 
cient that  the  road  was  not  securely 
fenced  where  the  animals  went  upon 
the  track  and  were  killed Aid. 

FIXTURES. 

1.  Evidence.  —  The  plaintiff  claimed 
the  property  by  virtue  of  a  purchase 
from  a  third  person  who  had  erected 
a  mill  on  the  land  of  B,  in  pur- 
suance of  a  parol  contract  with 
him,  to  the  effect  that  he  was  to 
erect  the  mill,  and  B  was  to  convey 
to  him  an  undivided  half  of  the 
land,  and  become  the  owner  of  half 
of  the  mill ;  but  this  contract  was 
not  to  go  into  effect  unless  B  dis- 
charged a  judgment  against  him, 
which  was  a  lien  on  the  land.  If  he 
did  not  do  so,  the  mill  was  to  remain 
the  property  of  plaintiff's  vendor. 
The  judgment  was  not  paid j  the  land 
was  sold  on  execution  to  satisfy  it, 
and  purchased  by  the  vendor  of  the 
defendants.  The  mill  was  not  esti- 
mated in  appraising  the  land,  and  at 
the  sale  the  sheriff  publicly  stated 
that  the  mill  was  not  being  sold. 

Held,  that  a  motion  to  suppress  so 
much  of  the  deposition  of  jB  as  gave 
the  parol  contract  was  correctly  over- 
ruled. 

Held,  also,  that  such  a  parol  contract 
would,  if  followed  by  tne  possession, 
create  the  relation  of  landlord  and 


tenant,  and  give  the  tenan\  all  the 
rights  attaching  to  that  character, 
concerning  fixtures  erected  by  him 
for  the  purposes  of  manufacture, 
even  in  the  absence  of  a  special  con- 
tract looking  to  their  removal.  Fa- 
teret  al  v.  Mullen 562    j/ 

FORBEARANCE. 
See  Contracts,  7,  8.    Damages,  7,  8. 

FORMER  ADJUDICATION. 
See  Pleading,  33. 

FRAUD. 
See  Assignment,  2. 

1.  Suit  upon  a  note  given  for  the  pur- 
chase money  of  land.  Answer  al- 
leged that  plaintiff  falsely  and  fraud- 
ulently represented  the  land  to  be  of 
the  value  of  $32  per  acre ;  that  Buch 
was  the  opinion  of  the  neighbors, 
and  he  had  been  offered  that  muoh  ; 
that  the  soil  was  a  rich  black  loam. 
Defendant  was  a  non-resident  of  the 
state,  and  had  never  been  in  the 
neighborhood  of  the  land.  He  started 
to  see  it,  and  was  turned  back  by 
plaintiff's  repeating  his  representa- 
tions, and  stating  that  if  the  neigh- 
bors did  not  say  it  was  worth  that 
much,  there  would  be  no  trade.  De- 
fendant relied  upon  plaintiff's  repre- 
sentations, which  proved  false.  He 
had  no  opportunity  for  three  or  four 
months  to  inquire  after  the  land,  at 
which  time  ne  learned  the  truth 
about  it,  and  demanded  the  rescis- 
sion of  the  contract. 

Held,  that  the  answer  was  good  upon 
demurrer.   Harris?. McMurray...  9 

2.  Judgment  by  Confession.  —  Under 
section  59,  2  Gr.  &  H.  692,  judgment 
by  confession  may  be  impeached  for 
fraud  by  creditors  of  the  judgment 
debtor,  and  no  distinction  is  made 
between  subsequent  creditors,  and 
those  existing  at  the  time  of  the 
rendition  of  the  judgment.  Ftaster 
▼.  WoodJUl 493 

FRAUDS,  STATUTE  OF. 

1.  Peactick. — Where  the  contract  sued 
on  is  void  under  the  statute  of  frauds, 
the  objection  can  be  taken  at  the 
trial.    McMillenr.  Terrell 163 

2.  Suit  upon  the  following  contract, 
vis: 

"December  7, 1859. 
<*  I  have  this  day  sold  to  J.  T.  McMillen 
forty-one  head  of  fat  hoes,  to  be  de- 
livered at  Kokomo  on  the  13th  day 
of  December ,  for  $345,  or  the  privilege 
of  weighing  at  $4.75  gross. 
(Signed)     Richmond  Tvbeell." 
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It  appeared  in  evidence  that  Lowe  was 
the  agent  of  Mcldillen  to  purchase 
hogs;  as  such  he  contracted  for  the 
bogs,  drew  up  the  instrument  sued 
on,  and  Terrell  signed  it  and  de- 
livered it  to  him.  Some  time  after 
the  contract  he  put  McMillen's  name 
to  it,  but  the  parties  not  being  pres- 
ent, concluded  it  was  wrong,  and 
marked  it  off. 

Held,  that  there  was  no  valid  signing 
of  the  contract  by  McMillen Ibid. 

3.  Signature. — The  law  does  not  pre- 
scribe the  particular  place  where  the 
obligor's  name  must  be  placed;  but 
wherever  placed,  it  must  be  done 
with  the  intention  of  executing  the 
instrument  as  the  obligation  of  the 
party  bo  signing  it Ibid. 

4.  Same. — If  the  signature  is  placed  at 
the  close,  the  inference  is  that  it  was 
so  placed  as  the  final  execution  of 
the  instrument.  This  inference  does 
not  necessarily  arise  where  the  name 
is  found  at  the  commencement,  or  in 
the  body Ibid. 

5.  The  statute  of  frauds  applies  only 
to  contracts  which,  by  the  ex- 
press stipulations  of  the  parties, 
are  not  to  be  performed  in  a  year, 
and  not  to  those  which  may  or 
may  not,  upon  a  contingency,  be 
performed  within  a  year.  2%e  In- 
diana and  Illinois  Central  Railway 
Company  v.  Scearee 223 

6.  Part  Performance. — Complaint  to 
foreclose  a  mortgage.  Answer  ad- 
mits its  execution,  and  avers  that, 
after  the  delivery  of  the  mortgage, 
a  third  person  applied  to  the  mort- 
gagor to  purchase  a  certain  tract  of 
land,  offering  a  satisfactory  price, 
provided  he  would  take  a  certain 
lot  in  Lafayette  at  $300  as  part 
payment,  which  he  refused  to  do, 
and  declined  the  offer;  that  there- 
upon plaintiff,  who  was  informed  of 
the  facts,  agreed  with  the  mortgagor 
that  if  he  would  accept  the  rejected 
offer,  and  take  the  lot  at  $300,  he 
would  purchase  and  take  a  convey' 
ance  thereof  at  $300  from  the  de- 
fendant, and  credit  that  sum  on  the 
first  note  maturing,  secured  by  the 
mortgage;  whereby  the  defendant 
was  induced  to  sell  his  land  at  the 
terms  offered,  and  take  a  conveyance 
of  the  lot,  and  immediately  tendered 
a  conveyance  thereof  to  the  plaintiff, 
and  asked  that  the  credit  be  made 
upon  his  note,  which  was  refused. 

Held,  that  the  agreement  was  within 
the  statute  of  frauds. 

Meld,  also,  that  besides  the  agreement 
of  plaintiff  to  purchase  the  lot  from 
the  defendant,  the  contract  embraced 


the  sale  of  defendant's  land,  and  the 
taking  in  part  payment  therefor  of 
a  conveyance  of  the  lot,  which  were 
substantial  things,  stipulated  by  the 
contract  to  be  performed,  and  which, 
but  for  it,  would  not  have  been  done, 
and  their  nature  is  such  that  the  de- 
fendant, having  performed  them, 
can  not  be  placed  in  statu  quo  unless 
the  contract  is  enforced,  and  the 
acts  of  the  defendant  were  a  sufficient 
part  performance  to  take  the  case 
out  or  the  operation  of  the  statute. 

JSastbum  v.  Wheeler 305 

7.  Same. — The  true  ground  of  relief 
against  the  statute  of  frauds,  and  the 
only  defensible  ground  on  which  the 
cases  can  be  put,  is  fraud ;  that  equity 
will  not  permit  a  suitor  to  make  use 
of  a  statute  against  frauds  as  a  means 
of  perpetrating  frauds,  because  to  do 
so  would  defeat  the  very  purpose  for 
which  the  statute  was  made ....  Ibid. 


G. 


GENERAL  DENIAL. 

See  Pleading,  8.     Practice,  9.     Re- 
plevin, 7.    Slander,  1. 

GUARDIAN  AND  WARD. 

1.  The  personal  property  of  a  ward 
residing  outside  or  the  sity  of  Law- 
renceburg,  in  the  possession  and  un- 
der the  control  of  the  guardian  resid- 
ing in  the  city  of  Later enceburg,  is 
liable  to  taxation  by  the  c^'ty.  Tou- 
sey  v.  Bell  et  al 423 

2.  The  private  property  of  the  guard- 
ian can  not  be  seized  to  satisfy  the 
taxes  of  the  ward,  assessed  against 
him  as  guardian Ibid. 

3.  Bond.— It  is  the  duty  of  the  Court 
of  Common  Pleas  to  require  a  guard- 
ian to  execute  an  additional  bond,  if 
the  first  bond  given  by  him  was  in  a 
sum  too  small  to  cover  the  assets  in 
his  hands,  or  to  remove  him.  Potter 
et  al.  v.  The  State  ex  rel.  Thomp- 
son  , 550 

4.  Same. — The  guardian,  having  volun- 
tarily executed  such  additional  bond, 
can  not  be  discharged  from  its  obli- 
gations, because  he  was  not  com- 
pelled to  execute  it  by  the  order  of 
the  court Ibid. 

5.  Bond— Execution  or.  —  Where  the 
name  of  the  surety  was  not  in  the 
body  of  the  bond,  his  signature  there- 
to was  sufficient Ibid. 

0.  Judgment  against  a  Guardian. — In  a 
suit  against  a  guardian  on  his  bond, 
the  court  in  its  judgment  added  ten 
per  cent,  damages  on  the  amount 
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found   against    the  guardian,    and 
ordered  the  judgment  to  be  collect- 
ed  without   relief   from   valuation 
lawB. 
Held,  that  this  was  right Ibid. 

7.  Guardian's  Bond. — On  a  bond  given 
by  a  guardian,  under  the  statute  of 
1843,  he  and  his  sureties  are  liable 
for  all  the  personal  estate  or  moneys 
of  the  wara  that  may  have  come  into 
the  guardian's  hands,  except  such  as 
may  have  been  received  from  the 
sale  of  the  ward's  real  estate,  made 
on  the  application  or  petition  of  the 
guardian.  Potter  et  al.  v.  The  State 
ex  rel.  Thompson 607 

8.  Samb —  Statute  Construed. —  The 
13th  section  of  the  act  touching 
the  relation  of  guardian  and  ward, 
makes  sec.  163,  2  G.  A  H.  531,  appli- 
cable to  suits  on  bonds  of  guardians, 
and  under  it,  in  such  suits,  ten  per 
cent,  damages  should  be  added  to 
the  amount  found  to  be  retained  by 
the  guardian Ibid. 

9.  Samb.— The  act  of  1858,  2  G.  k  H. 
220,  providing  that  judgments  for 
money  collected  or  held  in  a  fiduci- 
ary character  shall  be  collected  with- 
out benefit  of  valuation  or  appraise- 
ment laws,  is  applicable  to  bonds 
oxecuted  before;  as  well  as  after,  it* 
passage Ibid. 

H. 

HABEAS  COBPUS. 
See  Jury,  2. 

HIGHWAYS. 
See  Turnpxkb.    Streets. 

1.  Obstruction  of. — State  v.  Craig.  185 

2.  Exemption  from  Working  on. — The 
certificate  required  by  section  9, 1  G. 
k  H.  680,  is  made  the  rule  of  evi- 
dence, and  the  means  of  presenting 
the  facts  to  the  supervisor  of  roads 
in  the  township  in  which  such  cer- 
tificate is  issued,  and  is  prima  facie 
evidence  of  the  facts  stated ;  and  the 
burden  of  proof  is  thereby  thrown  on 
the  supervisor  of  showing  that  the 
certificate  is  false.  Shideler  v.  Clin- 
ton Township  ex  rel.  Choen 479 

HUSBAND  AND  WIFE. 
See  Witness,  1. 

1.  Divorobd  Wipe. — A  divorced  wife, 
as  such,  has  no  interest  in  the  real 
estate  of  her  husband.  Billnn  v. 
Hereklebrath 71 

2.  Married  Women  —  Contracts.  —  A 
married  woman  is  liable  on  necessary 


contracts  pertaining  to  her  propertv, 
owned  separately  from  her  husband! ; 
said  liability  being  chargeable  on  the 
income   of  her   separate  property. 

Moore  et  al.  v.  McMillen 78 

8.  Administration — Married  Women. 
—Section  10,  2  G.  &  H.  486,  and  sec- 
tion 2,  2G.  k  H.  484,  taken  together, 
forbid  the  granting  of  letters  without 
the  husband's  consent  to  a  married 
woman.  Jenkins  et  al.  v.  Jenkins9 
Adm'r 79 

4.  Same.— Sections  22  and  28, 2  G.  k  H. 
491-493,  make  the  marriage  of  a 
feme  sole  administratrix  or  executrix 
a  cause  of  removal,  unless  her  hus- 
band files  his  written  consent  to  her 
continuing  as  such Ibid. 

5.  Same. — The  consent,  when  given, 
does  not  make  the  husband  co-ad- 
ministrator. The  office  remains  en- 
tire in  the  wife,  and  she  may  sue 
without  joining  him Ibid. 

6.  Married  Women  —  Acknowledg- 
ment of  Deeds. — The  present  statute 
makes  no  difference  in  the  mode  of 
executing  and  acknowledging  deeds 
by  married  women,  and  by 
not  under  disability.  Hubble'eUft.v.  <»  V 
Wright  et  al -jf-J^    ' 

7.  Same  —  Mortgages.  —  A  nwrtgfce 
executed  by  a  married  woman^ipintTy 
with  her  husband,  is  valid  aafo  heft 
without  being  acknowledged . 

8.  Same. — The  power  of  a  wife 
cumber  or  convey  her  land  i 
limited  by  requiring  her  hush 
join  in  the  deed ;  and  she  may 

gage  her  lands  to  secure  the  debt 
er  husband  by  complying  with  the 
statute  in  this  respect Ibid. 

9.  Evidence — Deed  from  Husband  to 
Wife  — A  deed  from  the  husband  di- 
rectly to  the  wife  was  admitted  in 
evidence,  over  the  objection  of  the 
defendant  that  it  was  void. 

Held,  that  although  the  deed  was  void 
in  law,  yet  it  was  competent  for  a 
court  of  equity  to  inquire  into  the 
circumstances  under  which  it  was 
executed  for  the  purpose  of  giving  it 
validity,  and  for  this  purpose  it  was 
proper  to  give  it  in  evidence.  Fritz 
v.  Fritz 388 


I. 


IGNORANCE  OF  LAW. 
See  Mistake. 

IMPEACHMENT. 

1.  Witness. — Under  the  rule  requiring 
the  time  to  be  fixed  in  laying  the 
foundation  for  the  impeachment  of  a 
witness  by  proving  statements  con- 
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tradictory  to  his  testimony,  it  is  suf- 
ficient if  the  attention  of  the  witness 
is  called  to  the  particular  conversa- 
tion, bo  that  he  may  not  be  taken 
by  surprise.  Bennett  v.  0' Byrne  et 
al. 604 

IMPRISONMENT. 
See  C08T8,  5. 

1.  Impbisohmrht  fob  Dkbt. — The  22d 
section  of  the  1st  article  of  the  con- 
stitution, providing  that "  there  shall 
be  no  imprisonment  for  debt  except 
in  case  of  fraud/'  applies  only  to 
debts  within  the  proper  and  legal 
meaning  of  that  term.  McCool  v. 
The  State 127 

2.  Same — Costs  ik  Criminal  Paoskcu- 
tion. — Neither  the  fine  or  costs  ad- 
judged against  the  defendant  because 
of  his  criminal  act  are  within  the 
meaning  of  the  constitutional  pro- 
vision forbidding  imprisonment  for 
debt Ibid. 

3.  Costs — Commitment. — In  a  prosecu- 
tion for  retailing  intoxicating  liquors 
without  license,  the  judgment  that 
the  defendant  stand  committed  until 
the  fine  and  costs  are  paid  or  re- 
plevied, is  correct.  Thompson  v.  Tt»e 
State,  16  Ind.  616,  overruled....  Ibid. 

4.  Any  one  charged  with  a  criminal 
offense,  and  before  conviction,  may, 
under  sec.  11,  1  G.  k  H.  411,  on  the 
order  of  the  judge,  where  there  is  no 
sufficient  prison  in  any  county,  be 
removed  to  the  jail  of  a  county  other 
than  that  in  which  ho  stands  charged. 
But  when  imprisonment  in  a  county 
jail  is  the  punishment  for  crime,  he 
can  not  be  so  removed.  Huber  v. 
Robinson 137 


INCUMBRANCES. 
See  Indimmtt. 

1.  Contract  to  Rrmovb  Incumbrances — 
Mkasdri  op  Rkcoysry. — On  a  breach 
of  contract  to  remove  incumbrances, 
the  measure  of  recovery  is  the 
amount  of  the  incumbrance  which 
the  defendant  contracted  to  remove. 
Schooley  v.  Stoops,  4  lnd.  130,  and 
Tate  v.  Bootf  9  Ind.  13,  overruled. 
Johnson  et  al.  v.  Britton... . 105 

2.  Samk  —  Partus  —  Dkmurrkr.  —  A 
brought  suit  against  B  and  wife  to 
foreclose  a  mortgage  given  to  him  to 
secure  the  payment,  within  a  speci- 
fied time,  by  B  of  a  mortgage  given 
by  him  to  C,  on  property  sold  by  B 
and  wife  to  A.  Complaint  alleged 
that  A  had  fully  paid  B  the  consid- 
eration for  his  undertaking;  B  had 


failed  to  pay  the  mortgage  to  C;  and 
C  had  obtained  an  order  foreclosing 
the  same.  There  was  no  averment 
that  A  had  paid  the  money,  or  thai 
there  had  been  any  eviction.  De- 
murrer to  complaint  overruled. 

Held,  that,  under  the  code,  C  was  a 
proper  but  not  a  necessary  party  to 
the  action. 

Held,  also,  that  the  demurrer  was  cor- 
rectly overruled...., Ibid. 

3.  Bond  of  Indemnity.— Suit  upon  a 
bond  in  the  penal  sum  of  $3,000,  with 
the  following  condition:  "Whereas, 
A  and  B  have  this  day  dissolved 
partnership,  and  A  has  purchased 
all  the  interest  of  B  in  the  said  busi- 
ness, and  is  to  collect  all  the  out- 
standing olaims  in  favor  of  said  firm, 
and  pay  all  debts  of  every  kina 
against  said  firm  ;  now,  therefore,  if 
A,  or  his  representatives,  shall  pay 
all  of  said  demands  against  the  said 
firm  of  A  and  B}  and  save  said  B  and 
his  sureties  and  indorsers  on  account 
of  said  firm  harmless,  then  this  obli- 
gation is  to  be  void,  else  to  remain 
in  full  force." 

Meld,  that  whore  no  time  of  payment 
is  provided  for,  the  law  requires 
payment  to  be  made  immediately,  or 
as  soon  as  the  debts  become  due. 

Held,  also,  that  when  the  instrument 
deviates  the  least  from  a  simple  con- 
tract to  indemnify  against  damage, 
even  where  indemnity  is  the  sole 
object  of  the  contract,  and  whore,  iu 
consequence  of  the  primary  liability 
of  other  persons,  actual  loss  may  be 
sustained,  the  measure  of  damages 
is  actual  compensation  for  probable 
loss. 

Held,  also,  that  B  could  have  recovered 
against  A  the  entire  unpaid  part- 
nership debts  existing  at  the  date  of 
the  execution  of  the  bond. 

Held,  also,  that  the  creditors  of  the 
firm  were  entitled  to  the  benefit  of 
the  covenant  between  A  and  B. 
Devol  et  al.  v,  Mcintosh  tt  W....~  629 

INDEMNITY. 

See  iNCtJMBRAlfCBS. 

1.  Promissory  Notkb — PosssaatoH  or. 
—The  plaintiff  is  not  entitled  to  the 
possession  of  notes  where  an  interest 
in  them  is  held  by  two  other  persons, 
and  plaintiff  does  not  show  their  con- 
Bent  to  such  possession,  nor  offer  to 
indemnify  them.  Bougher  et  a/.  ▼• 
Seobetf  et  al , M 

2.  Complaint. — The  complaint  avers 
that  Mc  Mohan  was  the  owner  of  five- 
ten  ths  of  a  steamboat,  her  engines, 
tackle,  and  apparel;   that   Stewart 
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was  the  owner  of  two-tenths  of  the 
same;  that  the  value  of  the  boat 
was  $60,000,  and  her  indebtedness 
amounted  to  $40,000 ;  that  McMahan 
sold  his  five-tenths  to  Stewart,  sub- 
ject to  the  indebtedness  of  the  boat, 
and  that  Stewart  gave  to  McMahan 
his  four  acceptances  of  $1,250  each 
therefor,  and  agreed  to  save  him 
harmless  from  all  payments  and  ex- 
penses on  account  of  the  indebted- 
ness of  the  said  boat ;  that  Stewart 
had  failed  to  indemnify  him,  etc. 
The  bill  of  sale  reads:  "I,  John 
McMahan,  do  hereby  sell  and  convey 
to  George  *W.  Stewart  five-tenths  of 
the  steamer  New  Uncle  Sam,  as  she 
now  is,  subject  to  the  present  indebt- 
edness of  said  boat,"  etc.  Demurrer 
to  the  complaint  sustained  by  the 
court  below. 

Held,  that  the  action  of  the  court  be- 
low in  sustaining  the  demurrer  was 
erroneous. 

Held,  also,  that  when  the  payment  of 
•  certain  amount  of  liens  is  a  part 
of  the  consideration  of  the  sale  of 
property»  the  right  of  the  vendor, 
who  has  been  compelled  to  pay  the 
same,  to  his  personal  action  for  that 
amount,  can  not  be  denied.  McMa- 
han y.  Stewart 500 

INDICTMENT. 

Set  Criminal  Law,  6,  7.  Evidence, 
14,  15.  Information.  Murder,  1. 
Practice,  17. 

1.  Mubdkb. — It  is  not  absolutely  neces- 
sary that  the  part  of  the  body  struck 
by  the  ball  should  be  specified  in  an 
indictment  for  murder.  Oardell  v. 
The  State,  22  Ind.  1,  followed.  Whel- 
chellv.  The  State 89 

2.  Same — Aiding  and  Abetting. — As  to 
counts  for  aiding  and  abetting,  see 
opinion  in  this  case Ibid. 

3.  An  indictment  charging  that  A  "did 
unlawfully  sell  one  pint  of  intoxi- 
cating liquor,"  etc.,  out  which  did 
not  charge  that  the  quantity  of  liquor 
sold  was  less  than  a  quart,  was  held 
good ;  overruling  Struckman  v.  The 
State,  21  Ind.  160.  Reams  v.  The 
State Ill 

4.  Sale  of  Spirituous  Liquors. — An 
indictment  charging  the  sale  of  "  one 
pint  of  intoxicating  liquor,"  without 
the  averment,  in  terms,  that  it  was 
less  than  a  quart,  is  good.  McCool  v. 
The  State 127 

5.  Criminal  Pleadings — Certainty. — 
The  statute  requires  no  greater  degree 
of  certainty  in  criminal  than  in  civil 
pleadings Ibid. 


6.  No  indictment  shall  be  quashed  for 
any  surplusage  or  repugnant  allega- 
tion, when  there  is  sufficient  matter 
alleged  to  indicate  the  crime  and  the 
person  charged,  or  when  the  offense 
is  charged  with  such  a  degree  of  cer- 
tainty that  the  court  may  pronounce 
judgment  on  a  conviction  according 
to  the  right  of  the  case.  Wall  v.  The 
State 150 

7.  Where  an  indictment  charges  an  as- 
sault with  intent  to  commit  murder 
in  the  first  degree,  under  the  statute, 
(2  6.  &  H.  405,)  the  defendant  may 
be  found  guilty  of  an  assault  with 
intent  to  commit  murder  in  the  sec- 
ond degree Ibid. 

8.  Beturn  of. — Where  it  appeared  from 
the  transcript  that  a  grand  jury  was 
sworn  and  impanneled,  of  which 
Israel  Miller  was  appointed  foreman, 
that  afterward  the  same  grand  jury 
returned  into  court  several  bills 
signed  by  their  foreman  as  "true 
bills,"  and  where  the  statement  of 
the  clerk  showed  that  the  indictment 
which  followed  was  one  of  these,  and 
then  the  indictment  was  set  forth 
indorsed  "a  true  bill.  Israel  Miller, 
foreman." 

Held,  that  it  sufficiently  appeared  from 
the  record  that  the  indictment  was 
returned  into  court  by  the  grand 
jury.  Adams  v.  The  StaU,  11  Ind. 
304,  and  Springer  v.  The  State,  19 
Ind.  180,  overruled Ibid. 

INDOBSEB. 
See  Promissory  Note,  9. 

INFOBMATION. 

1.  Retailing. — An  information  charg- 
ing that  defendant  on,  etc.,  sold 
"three  gills  of  intoxicating  liquor, 
the  same  being;  of  less  quantity  than 
a  quart,"  etc.,  is  good.  Smith  v.  The 
State 132 

2.  Construction  of. — Where  there  is 
an  ambiguity  or  uncertainty  in  an 
information,  it  should  be  taken  most 
strongly  against  the  state.  Walker 
v.  The'State 61 

INJUNCTION. 
See  Waiver,  3. 

1 .  Execution  from  the  Supreme  Court. 
— When  execution  is  issued  upon  an 
erroneous  judgment  of  the  Supreme 
Court,  the  remedy  of  the  aggrieved 
party  is  by  motion  in  the  Supreme 
Court  to  set  aside  the  judgment  and 
execution ;  and  it  is  error  in  such 
case  for  the  Common  Pleas  Court  to 
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grant  a  perpetual  injunction.    Macy 
etal.v.  Loyd 60 

2.  Affidavit. — An  application  for  in- 
junction will  not  be  granted  unless 
the  complaint  is  verified  by  affidavit. 
McQuarrie  et  al.  v.  Rildebrand.  122 

3.  Possession— Injuby.— The  writ  will 
not  be  issued  to  prevent  the  grantee's 
taking  possession  of  real  estate  un- 
der a  deed  of  conveyance  alleged 
to  have  been  fraudulently  obtained, 
when  the  grantee  is  responsible,  the 
rental  value  of  the  land  affording  in 
law  full  compensation  for  the  loss  of 
possession;  nor  in  such  a  case  will 
the  writ  be  issued  to  prevent  the  cut- 
ting of  timber  upon  the  averment 
that  it  will  materially  diminish  the 
value  of  the  premises Ibid. 

4.  Pboof. — In  a  suit  for  rescission,  ask- 
ing an  interlocutory  order  of  injunc- 
tion, when  the  answer  denies  every 
material  averment  of  the  complaint, 
and  is  verified  by  affidavit,  the  court 
should  not  grant  the  prayer  for  in- 
junction without  additional  proof  of 
the  facta  stated   in  the  complaint. 

Ibid. 

5.  The  complaint  averred  that  A  owned 
a  tract  of  land,  near  Grcencaslle,  of 
peculiar  value,  because  of  a  fine 
spring  thereon,  near  which  valuable 
buildings  have  been  erected;  that 
the  city  has  purchased  an  adjoining 
tract,  which  it  is  about  to  use  for  the 
burial  of  the  dead ;  that  the  surface 
drainage  of  part  of  the  proposed 
cemetery  leads  into  A**  spring ;  that 
there  are  also  subterranean  streams 
passing  through  the  fissures  of  the 
rock  and  otherwise  in  the  ceme- 
tery, which,  as  A  believes,  discharge 
themselves  into  his  spring ;  that  the 
use  of  the  land  for  burial  purposes  is 
not  a  public  necessity,  and  will  de- 
stroy the  use  of  the  spring,  and 
greatly  injure  A's  land. 

Meld,  that  an  injunction  was  improp- 
erly granted  by  the  lower  court. 
City  of  Greencastle  v.  Haze  let  t...  186 

6.  Subterranean  Streams. — It  is  im- 
possible to  establish  correlative  rights 
in  subterranean  streams,  the  situa- 
tion of  which  is  not  known.  They 
fall  within  that  principle  of  the  law 
which  gives  to  the  owner  of  the 
land  whatever  is  beneath  the  sur- 
face  Ibid. 

7.  Cities— Cemeteries.— The  city  has 
complete  authority  to  establish  cem- 
eteries, and  this  implies  a  discretion 
to  jud^e  of  their  necessity Ibid. 

8.  An  injunction  is  the  proper  remedy 
to  prevent  a  corporation  from  mak- 
ing a  permanent  location  of  a  road 
on  the  land  of  an  individual,  under 


color  and  claim  of  right,  before  just 
compensation  has  been  assessed  and 
tendered  therefor.  Sidener  et  aL  v. 
The  Norristown,  etc,  Turnpike  Co. 
et  al 623 

INJURY  TO  ANIMALS. 
Sec  Railroads.     Negligence. 

INSTRUCTIONS. 
See  Murder,  2. 

1.  The  instructions  given  should  not 
only  be  a  proper  exposition  of  the 
law,  but  should  be  applicable  to  the 
facts  and  evidence  of  the  particular 
case.    Fahneetoek  v.  The  State....  231 

2.  The  instructions  should  be  relevant 
to  the  issues  in  the  case,  and  perti- 
nent to  the  evidence  given  to  the 
jury.     Wallace  v.  Morgan 399 

3.  It  is  no  objection  to  instructions 
given  by  the  court  that  they  entirely 
withdraw  from  the  jury  questions 
raised  by  the  pleadings,  but  wholly 
unsupported  by  the  evidence.  Sering 
et  al.  v.  Doan + 455 

INSURANCE. 

1.  Condition. — Where,  by  one  of  the 
conditions  of  a  policy  of  insurance, 
it  is  provided  "  that,  in  case  of  any 
sale,  transfer,  Or  change  of  title  of 
any  property  insured  hy  this  com- 
pany, or  of  any  undivided  interest 
therein,  such  insurance  shall  be  void 
and  cease,"  a  sale  and  transfer  by 
one  partner  to  one  of  his  co-partners 
of  his  interest  in  the  partnership 
property,  without  the  consent  of  the 
company,  and  before  the  loss  occurs, 
avoids  the  policy  of  insurance  ;  nor 
is  it  material  that  such  sale  and 
transfer  were  made  without  the  as- 
sent of  another  partner.  Hartford 
Fire  Ins.  Co.  v.  Moss  et  al 1?» 

5.  Insurance. —  Conditions. — Lewis  v. 
The  Central  In*.  Co.  of  Cin 445 


jr. 


JUDGE. 

1.  Appointment  of  Judge. — Under  the 
constitution  and  laws,  an  attorney  at 
law  may  be  appointed  judge,  under 
certain  circumstances,  to  hold  a  term 
of  the  Common  Pleas  Court  Featter 
v.  Woodfill 493 

2.  Same  —  Record.  —  The  special  ap- 
pointment of  a  judge  is  not  required 
to  be  certified  in  the  transcript  of  the 
record,  and  in  the  absence  oi  all  ob- 
jection the  Supreme  Court  will  pre- 
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sume  thai  the  appointment  was  prop- 
erly and  regularly  made.  The  Board 
of  Commissioners  of  Fountain  County 
T.  Coats,  17  Ind.  150,  overruled.  J&i'a. 

JUDGMENT. 
See  Appbal,  6.  Practice,  28.  Waivbb,  3. 

1.  Foreign  Judgment — Lien. — A  judg- 
ment rendered  in  Ohio  is  no  lien 
on  property  in  Indiana.  Billan  v. 
Berckkbrath 71 

2.  JUDGMENT    IN    ATTACHMENT — EFFECT 

of.  —  A  judgment  in  attachment, 
when  the  defendant  does  not  appear, 
can  not  be  made  the  foundation  of  an 
action,  and  will  not  bar  a  subsequent 
suit  unless  followed  by  payment,  or 
sale  of  the  property  seised  in  due 
course  of  law.  Moose  v.  McDon- 
ald  ~ 157 

3.  On  contract  for  the  purchase  of  land. 

{See  Practice,  8.) 

4.  Judgment  bt  Confession — Fbaud.— 

Under  section  59,  2  G.  k  H.  592,  a 
judgment  by  confession  may  be  im- 
peached for  fraud  by  creditors  of  the 
judgment  debtor,  and  no  distinction 
is  made  between  subsequent  creditors 
and  those  existing  at  the  time  of  the 
rendition  of  the  judgment.  Feaster 
v.  WoodfiU 493 

6.  Judgment  against  Guardian. — In  a 
suit  against  a  guardian  on  his  bond, 
the  court  in  its  judgment  added  ten 
per  cent,  damages  on  the  amount 
found  against  the  guardian,  and  or- 
dered the  judgment  to  be  collected 
without  relief  from  valuation  laws. 

Held,  that  this  was  right.  Potter  et  at. 
v.  The  State  ex  rel.  Thompson 550 

6.  Pleading.  —  Where  a  pleading  is 
founded  on  a  judgment  of  a  justice 
of  the  peace,  a  copy  of  the  judgment 
must  be  filed  therewith.  Mingle  v. 
Weston 588 

7*.  Evidence. — Where  a  paper,  purport- 
ing to  be  the  record  of  a  judgment 
before  a  justice  of  the  peace,  but  not 
signed  by  the  justice,  was  offered  in 
evidence,  it  was  properly  exoluded. 
Sec.  58, 2  G.  k  H.  592,  requires  judg- 
ments of  justices  of  the  peace  to  be 
entered  and  signed Ibid. 

8.  Without  relief  upon  guardian's  bond. 
{See  Guardian  and  Ward,  7,  8,  9.) 

9.  Appbabancb  bt  Attorney.— Where 
a  judgment  is  rendered  in  a  court  of 
general  jurisdiction,  and  the  record 
shows  that  an  attorney  of  the  court 
appeared  for  the  defendant  and  filed 
an  answer,  the  jurisdiction  of  the 
court  can  not  be  controverted,  unless 
it  be  by  proof  of  fraud,  or  that  the 
defendant  was  not  a  citizen  of  the 
state,  nor  during  the  pendency  of  the 


proceedings  within  the  jurisdiction 
of  the  court,  and  had  neither  been 
notified  of  the  pendency  of  the  suit, 
nor  had  given  authority  to  an  attor- 
ney to  enter  an  appearance  for  him. 
Wiley  etal.  v. Pratt etal 628 

10.  Samb. — Where  a  judgment  has  been 
rendered  against  a  aefendant  who 
has  not  been  within  the  jurisdiction 
of  the  court  during  the  pendency  of 
the  action,  nor  had  notice  thereof, 
upon  the  appearance  by  an  attorney 
without  authority,  upon  establishing 
the  fact  that  the  appearance  was  un- 
authorised, he  will  be  relieved  from 
the  judgment Ibid. 

11.  Same.— Where  a  party  was  within 
the  process  of  the  court,  although  not 
served  with  notice,  and  an  appear- 
ance has  been  entered  for  him  by  an 
attorney,  the  court  will  require  him 
to  aver  in  his  proceedings  to  obtain 
relief  from  the  judgment  rendered, 
that  he  has  a  defense  to  the  action ; 
and  if  no  rights  of  bona  fide  pur- 
chasers have  intervened,  the  court 
will  stay  proceedings  under  the  judg- 
ment, while  it  preserves  its  lien,  and 
permit  the  party  to  make  his  defense 
to  the  original  action,  and,  to  the  ex- 
tent he  may  succoed  in  that  defense, 
relieve  him  from  the  effect  of  the 
judgment Ibid* 


JURISDICTION. 

Sec  Appbabancb   bt  Attorney,  2,  3. 
Court  of  Common  Pleas,  1,  3. 

1.  Jurisdiction  of  the  Supbbmb  Coubt. 
— Complaint  before  a  justice  for  $25. 
Answer,  general  denial.  Judgment 
on  appeal  by  Common  Pleas  Court 
for  $3,  to  avoid  which  defendant  ap- 
peals. 

Meld,  that  the  Supreme  Court  has  no 
jurisdiction.    Hall  v.  Spurgeon...  73 

2.  Common  Plbas  Coubt — Criminal 
Jurisdiction. — Armstrong  v.  The 
State 95 

3.  The  question  of  jurisdiction  over 
the  subject- matter  may  be  raised 
by  motion  in  arrest  of  judgment, 
or  for  such  defect  the  court  may  ar- 
rest the  judgment  without  motion ; 
and  it  would  be  the  duty  of  the  Su- 
preme Court  on  appeal  to  reverse 
the  judgment  on  such  objection. 
Beams  v.  The  State Ill 

4.  Appeal  fbom  Justice — Jurisdiction. 
— Where  an  action  was  begun  and 
judgment  therein  rendered  before  a 
justice,  the  Circuit  Court  can  only 
acquire  jurisdiction  by  appeal  taken 
as  required  by  statute.  Ricketts  v. 
Fogleman  et  al 121 
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5.  Common  Pleas- — The  jurisdiction  of 
the  Court  of  Common  Pleat,  in  crim- 
inal prosecutions,  is  only  co- ex  ten- 
sive with  the  limits  of  the  county, 
and  it  can  issue  no  process  to  any 
other  county,  unless  by  some  special 
statutory  provision.  JSuber  v.  Jtobin- 
son 137 

6.  Sauk. — Where  the  Court  of  Common 
Pleas  takes  jurisdiction  on  the  ground 
that  the  person  charged  with  crime 
is  in  custody,  it  must  appear  by  the 
information  that  he  is  in  custody 
on  a  charge  of  the  same  offense  for 
which  it  is  filed.  Walker  v.  The 
State 61 

7.  In  local  actions,  where  the  court  was 
competent  to  entertain  the  questions 
involved,  objection  to  the  jurisdic- 
tion will  be  deemed  waived  unless 
taken  by  demurrer  or  answer.  The 
Indianapolis  and  Madison  Railroad 
Company  v.  Solomon 634 

JUROR. 
See  Jury. 

1.  New  Trial — Misbkhavior  or  a  Ju- 
ror.— The  misbehavior  of  a  juror,  to 
be  ground  for  new  trial,  must  be 
gross,  and  probably  have  injured  the 
complaining  party.  Whe/ehell  v.  The 
State 89 

2.  Instructions. — French  v.  The  State, 
12  Ind.  670,  and  Polk  v.  The  State, 
19  Ind.  170,  followed Ibid. 

3.  If,  from  any  previously  formed 
opinion,  it  would  require  more  or 
less  evidence  to  satisfy  the  mind  of 
the  existence  or  non-existence  of 
the  material  facts  involved,  then  the 
juror  is  not  impartial,  and  is  incom- 
petent.   Fahnestock  v.  The  State.  231 

4.  Where  the  court  allowed  a  person 
called  to  serve  as  a  juror  to  be  asked 
whether  his  conscientious  opinions 
were  such  as  to  prevent  him  from 
assessing  the  punishment  of  death, 
and  upon  his  answering  in  the  affirm- 
ative, allowed  him  to  oe  challenged 
for  cause  by  the  state,  the  ruling  was 
held  correct.  Driskell  v.  The  State, 
7  Ind.  338,  approved Ibid. 

5.  The  affidavit  of  a  juror,  showing 
the  finding  to  have  proceeded  upon 
corrupt  or  improper  grounds,  will 
not  be  received  or  considered  by  the 
court  on  ah  application  for  new  trial. 
Hughes  v.  Znstner 396 

JURY. 

See  Juror.    Practice,  26. 

1.  Trial  bv  Jurt.— The  provision  of 
the  constitution  of  the  united  States 
relative   to   trial    by  jury,  applies 


only  to  the  federal  courts.    Baker  v. 
Gordon  et  al 204 

2.  Samr — Habras  Corpus. — It  has  been 
the  practice  in  this  state,  as  well  be- 
fore as  since  the  adoption  of  the  con- 
stitution, to  try  the  issues  in  habeas 
corpus  cases  by  the  court  or  judge, 
without  the  intervention  of  a  jury. 
Such  a  proceeding  is  not  a  civil  case 
within  tne  meaning  of  section  20  of 
the  bill  of  rights Ibid. 

3.  Partition. — Exceptions  to  the  report 
of  commissioners  in  partition  cases 
are  addressed  to  the  court,  and  are 
to  be  determined  without  the  in- 
tervention of  a  jury.  Dtilman  v. 
Cox 440 

4.  PRACTtCR    IN  THE  SUPRKMR    COURT. — 

An  alleged  error  in  the  trial  of  a 
cause  by  a  jury  of  eleven  men,  if 
not  assigned  as  a  reason  for  new 
trial  in  the  court  below,  will  be 
deemed  to  be  waived  in  the  Supreme 
Court.    Mitchell  v.  Stephens....  466. 

JUSTICE  OF  THE  PEACE. 
See  Action,  1. 

1.  Afpkal  from  Justice — Jurisdiction. 
— Where  an  action  was  begun  and 
judgment  therein  rendered  before  a 
justice,  the  Circuit  Court  can  only 
acquire  jurisdiction  by  appeal  taken 
as  required  by  statute.  KicketU  v. 
Fogteman  et  al 121 

2.  Practicr. — In  cases  originating  be- 
fore a  justice  of  the  peace,  all  mat- 
ters of  defense,  except  the  statute  of 
limitations,  set-off,  and  matters  in 
abatement,  may  be  given  in  evidence 
without  a  written  answer.  McMilten 
v.  Terrell 163 

3.  Plkadikos  brporr  a  Justice. — Be- 
fore a  justice  of  the  peace  the  form 
of  the  pleading  is  not  material  to  the 
rights  of  the  parties.  Robinson  v. 
Skipworth 311 

4.  Appeals  prom  Justices— Costs.— On 
appeal  from  a  justice  taken  by  the 
plaintiff,  when  the  judgment  is  not 
increased  $5  or  upward,  the  appel- 
lant must  pay  the  costs  of  the  ap- 
peal   find. 

5.  Same — Statutr  Construed. — The 
matter  embraced  in  section  70,  2  G. 
&  H.  599,  is  properly  embraced  in 
the  subject  of  the  act,  and  the 
section  is  constitutional.  Kukns 
v.  Krammis,  20  Ind.  490,  over- 
ruled  Ibid. 

6.  Appral. — An  appeal  taken  on  the 
14th  of  April  from  a  judgment  ren- 
dered by  a  justice  of  the  peace  on 
the  15th  of  March,  was  within  the 
time  prescribed  by  statute.  United 
States  Express  Co.  Fatter  v... 48 
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7.  Practice — Continuance. — It  is  the 
duty  of  a  party  taking  an  appeal 
from  a  justice  to  see  that  a  proper 
transcript  is  filed ;  and  the  fact  that 
a  perfect  transcript  was  not  filed  ten 
days  before  the  first  day  of  the  term, 
will  not  entitle  the  party  taking  the 
appeal  to  a  continuance.  Mitchell 
▼.  Stephens 460 

8.  Practice. — A  partv  who  takes  an 
appeal  from  a  justice  of  the  peace, 
and  submits  to  a  trial  of  the  case  on 
the  merits  in  the  Circuit  Court,  can 
not,  in  the  Supreme  Court,  rely  on 
any  errors  that  may  have  been  com- 
mitted in  the  trial  before  the  justice. 
Harrington  v.  Luddington 542 

9.  Judgment  op. — 8ec.  58,  2  G.  A  H. 
592,  requires  judgments  of  justices 
of  the  peace  to  be  entered  and  signed. 
Rmgle  v.  Weston.,.,. 588 


LACHES. 
See  Negligence. 

LANDLORD  AND  TENANT. 
See  Fixtures. 

1.  The  landlord  is  under  no  legal  ob- 
ligation to  keep  the  premises  in  con- 
dition for  proper  use  and  enjoyment. 
Estcp  v.  Estep 114 

X  Estoppel.— The  law  requires  that 
while  the  tenant  holds  by  permis- 
sion of  the  landlord,  he  shall  not 

•    question  the  title  of  the  latter ;  but 

after  surrendering  the  possession,  he 

.  is  at  full  liberty  to  assert  the  truth. 

Zimmerman  v.  Marchland 474 

LARCENY. 
See  Criminal  Law,  1,  2. 

LEGAL  TENDER. 

See  Constitutional    Law,    2.      Con- 
tract, 3. 

LEVY. 
See  Execution. 

LICENSE. 
See  Bond,  1. 

LIEN. 
See  Incumbrances. 

1.  Upon  water-craft.   (See  Estoppel,  1.) 

2.  Qf  Levy.    (See  Execution,  4,  5.) 

3.  Of  Vendor.    (See  Vendob  and  Pur- 

CBA8BE,  9.) 

4.  Contract  to  remove.  (See  Indemni- 
ty, 2.) 


LIMITATION. 
See  Mortgage,  1. 

LIQUOR. 
See  License.    Retailing.    Bond. 

LOTS. 
See  Cities. 

h  M* 

MALICIOUS  PROSECUTION. 

See  Practice,  26. 

1.  Probable  Cause. — Probable  cause  is 
that  apparent  state  of  facts  found  to 
exist,  upon  reasonable  inquiry,  such 
as  the  given  case  rendered  conven- 
ient and  proper,  which  would  induce 
a  reasonably  intelligent  and  prudent 
man  to  believe  the  accused  had  com- 
mitted the  crime  charged,  or,  in  a 
civil  case,  that  a  cause  of  action  ex- 
isted.   Lacy  v.  Mitchell 67 

MARRIED  WOMEN. 
See  Hu8band  and  Wife. 

MEASURE  OP  DAMAGES. 
See  Damages. 

i,'  MISJOINDER. 

1.  Practice. — A  plaintiff  may  unite  in 
one  complaint  two  or  more  causes  of 
action,  unless  such  union  amounts  to 
a  misjoinder,  in  which  case  a  de- 
murrer for  that  cause  is  the  proper 
mode  of  raising  the  objection.  Fritz 
v.  Fritz 388 

MISTAKE. 

1.  Relief  will  be  granted  in  cases  of 
mistake  in  written  instruments  only 
when  there  is  a  plain  mistake,  clear- 
ly made  out  by  satisfactory  proofs. 
Oiler  etal.y.  Gard  et  al 212 

2.  Ignorance  op  Law. — A  mistake,  or 
ignorance  of  law,  forms  no  ground 
of  relief  from  contracts  entered  into 
with  a  full  knowledge  of  the  facts, 
under  circumstances  raising  no  pre- 
sumption of  fraud,  imposition,  or 
undue  advantage  taken Ibid. 

3.  Evidence — Written  Instruments. — 
All  oral  negotiations  or  stipulations 
between  the  parties  which  preceded 
or  accompanied  the  execution  of  a 
written  instrument,  are  to    be  ^  re- 

farded  as  merged  in  it,  and  it  is  to 
e  treated  as  the  exclusive  medium 
of  ascertaining  the  contract  by  which 
the  parties  bound  themselves.... Ibid. 
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MORTGAGE. 

See  ACKNOWLEDGMENT. 

1.  Title  to  Real  Estate.— -In  1839  A 
mortgaged  a  tract  of  land  to  secure 
debts.  In  1844  judgment  was  ren- 
dered against  him,  and  the  land  sold 
on  execution  issued  thereon.  The 
sheriff  made  a  deed  to  the  purchaser 
in  1847,  and  the  purchaser  conveyed 
to  B  the  same  day,  who  took  posses- 
sion. In  1846,  the  mortgage  made 
in  1839  was  foreclosed,  the  land  sold, 
and  A  and  another  became  pur- 
chasers. In  1853  the  purchasers  con- 
veyed to  Ay  in  pursuance  of  a  verbal 
agreement  between  him  and  the 
mortgagee,  by  which  he  was,  upon 
payment  of  decree  and  costs,  to  have 
conveyance  of  the  land.  A  sued  B 
to  recover  the  land. 

Meld,  that  if  A  relied  upon  any  irreg- 
ularity in  the  sale  under  execution, 
he  was  barred  by  the  statute  of  lim- 
itations. 

Held,  also,  that  any  right  of  action  A 
may  have  had  for  the  land,  was  de- 
stroyed by  the  foreclosure  of  the 
mortgage. 

Held,  also,  that  the  parol  agreement 
between  A  and  the  mortgagee  did 
not  affect  the  rights  of  the  parties. 
Wood  v.  Sandford 96 

2.  Assignment  or — Parties. —  In  an 
action  to  foreclose  a  mortgage  given 
to  secure  the  fulfillment  of  the  con- 
ditions of  a  bond,  where  the  mort- 
gage had  been  assigned  by  indorse- 
ment, but  no  transfer  had  been  writ- 
teu  on  the  bond,  and  the  assignor 
was  not  made  a  party,  a  demurrer  to 
the  complaint  for  defect  of  parties 
should  have  been  sustained.  Hold- 
ridge  v.  Sweet 118 

8.  A  mortgage  made  to  secure  an  in- 
debtedness, continues  to  stand  as 
such  security,  though  the  note  or 
other  paper  which  evidences  the  in- 
debtedness may  be  taken  up,  and 
other  paper  of  the  same  party  sub- 
stituted therefor.  Dumell  ana  Wife 
v.  Terstegge 397 

4.  Complaint  alleged  that  A  and  wife 
made  a  mortgage  to  secure  the  pay- 
ment of  a  note,  and  that  the  mort- 
gage and  note  were  filed  with  the 
complaint,  etc.  The  note  filed  with 
the  complaint  is  executed  by  A  and 
wife,  and  does  not  bear  interest.  The 
mortgage  describes  a  note  of  the 
same  date  executed  by  "A,"  bearing 
interest  from  date. 

Held,  that  a  demurrer  to  the  complaint 
was  correctly  overruled  in  the  lower 
court , Ibid. 

6.  Where,  by  a  misdescription  in  the 


mortgage,  or  in  consequence  of  a  re- 
newal of  the  paper  originally  sued 
on,  that  which  is  produced  does  not 
correspond  with  that  which  the  mort- 
gage describes,  the  complaint  ought 
to  contain  specific  averments  con- 
necting the  noto  sued  on  with  the 
mortgage  given *Ibid. 

6.  School  Fund.— Suit  to  foreclose  a 
mortgage  upon  certain  real  estate 
given  to  secure  a  loan  of  school 
funds.  At  the  time  the  loan  was 
made  there  was  a  prior  incumbrance 
on  the  lands  mortgaged,  of  which 
fact  the  auditor  had  notice  by  the 
borrower's  affidavit  of  title* 

Held,  that  the  mortgage  was  valid  as 
against  the  borrower. 

Held,  also,  that  the  object  of  the  legis- 
lature, in  forbidding  loans  of  school 
funds  on  mortgage  of  land,  on  which 
there  is  a  prior  incumbrance,  is  to 
make  the  loan  secure  beyond  any 
contingency.  Deming  et  al.  v.  The 
State  ex  rel.  Miller 416 

7.  School  Fund— Notice. — The  mort- 
gage sued  on  was  never  acknowl- 
edged or  proved,  as  our  general  laws 
require  to  admit  a  mortgage  to  rec- 
ord, but  it  was  nevertheless  recorded 
in  the  office  of  the  recorder.  After 
it  was  recorded,  but  without  actual 
notice  thereof,  A  became  the  bona 
fide  purchaser  of  the  land  for  a  val- 
uable consideration. 

Held,  that  the  fact  that  the  mortgage 
had  been  actually  recorded,  without 
being  acknowledged  or  proved,  as 
the  statute  required  to  entitle  it  to  be 
recorded,  was  not  notice  to  a  subse- 
quent bona  fide  purchaser. 

Held,  also,  that  the  act  of  1843,  still  in 
force,  1  G.  &  H.  552,  sec.  69,  provides 
that  mortgages  taken  for  loans  of  the 
school  fund  shall  be  considered  to  be 
of  record  from  the  date  thereof,  and 
shall  have  priority  over  all  mort- 
gages and  conveyances  not  previ- 
ously recorded,  and  that  the  failure 
to  make  inquiry  at  the  auditor's 
office  was  the  fault  of  the  purcha- 
ser  Ibid. 

MURDER. 
See  Evidence,  14, 15.   Indictment,  1, 5. 

1.  Sound  Mind. — It  is  not  necessary  to 
aver  in  an  indictment  for  murder 
that  the  person  charged  is  of  sound 
mind.    Fahnestock  v.  The  State...  231 

2.  Instructions. — The  defendant,  in  a 
trial  for  murder,  asked  the  following 
instruction,  which  was  refused :  "  If 
the  jury  believe  from  the  evidence 
that  the  defendant  killed  the  de- 
ceased when  there   was  reasonable 
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apprehension  on  his  part  that  the 
deceased  was  about  to  inflict  upon 
him  great  bodily  barm,  then  you 
should  acquit  the  defendant." 
Meld,  that  the  instruction  is  not  law, 
and  the  court  correctly  refused  to 
give  it Ibid. 

8.   MURDIB  IN  THE  FlEST    DEGREE. — In 

murder  in  the  first  degree,  premedi- 
tated malice  requires  that  there 
should  be  time  and  opportunity  for 
deliberate  thought,  ana  that,  after 
the  mind  conceives  the  thought  of 
taking  the  life,  the  conception  is 
meditated  upon,  and  a  deliberate 
determination  formed  to  do  the  act ; 
that  being  done,  then,  no  difference 
how  soon  the  fatal  resolve  is  carried 
into  execution,  it  is  murder  in  the 

first  degree Ibid, 

4.  Murder  in  the  Second  Dkqrrk. — In 
murder  in  the  second  degree,  the 
purpose  or  intention  to  kill  is  fol- 
lowed immediately  by  the  act,  and  is 
not  premeditated j  the  time  and  the 
circumstances  are  not  such  as  to  al- 
low of  deliberate  thought,  yet  there 
must  be  a  formed  design  and  purpose 
to  kill, Ibid. 
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NEGLIGENCE. 
See  Railroads,  15.  Attorney  at  Law,  4. 

1.  Proximate  Cause. — Plaintiff  lent  his 

¥m  to  four  boys,  the  defendants, 
he  gun  was  loaded.  The  boys  re- 
turned the  gun  loaded  with  a  dan- 
gerous charge,  and  told  him  they 
had  not  discharged  it,  for  the  mis- 
chievous purpose  of  having  plaintiff 
kicked  when  he  might  shoot  it  off; 

Claintiff  suspected  the  boys  of  false- 
ood ;  tried  to  see  them,  but  did  not ; 
examined  the  gun  for  himself;  found 
from  six  to  eight  inches  of  load 
in  it ;  then  discharged  it  voluntari- 
ly, holding  it  around  the  corner  of 
the  house  to  shield  himself,  and  was 
wounded. 
Held,  that  the  conduct  of  the  boys  was 
not  the  proximate  cause  of  the  in- 
jury.   Smith  v.  Thomas  et  al 69 

2.  Railroad  Companies— Employees. — 
A  brakeman  on  a  train  and  one 
whose  duty  and  business  it  is  to  at- 
tend a  switch,  are  engaged  in  the 
same  general  undertaking,  and  the 
company  is  not  liable  to  one  for  an 
injury  caused  by  the  negligence  of 
the  other.  S lattery* 8  Administrator 
el  al.  v.  The  Toledo  and  Wabash  Rail- 
way Company 81 


3.  Same.— The  complaint  stated  in  sub- 
stance, that  A  was  brakeman  on  a 
freight  train  of  defendant,  and  was 
killed  by  the  can  being  thrown  off 
the  track  by  the  breaking  of  a  switch- 
pin,  which  the  company  and  its  serv- 
ants, knowing  it  was  insecure,  had 
carelessly  left  out  of  repair  for  twelve 
days  previous.  There  was  no  switch- 
tender,  and  the  whole  care  of  .the 
switch  and  every  thing  pertaining 
to  its  security  was  under  the  control 
of  the  section-boss  and  his  hands, 
who  had  nothing  to  do  with  running 
the  trains. 

Held,  that  in  the  absence  of  an  aver- 
ment that  the  company  was  negli- 
gent in  employing  an  incompetent 
section-boss,  the  complaint  did  not 
sufficiently  state  a  case  of  negligence 
against  the  company Ibid, 

4.  Complaint. — In  a  suit  against  a  rail- 
road company  for  causing  the  death 
of  the  intestate  by  carelessly  and 
negligently  running  over  him  with 
a  locomotive,  the  general  averment 
that  "the  defendant,  by  her  agents 
and  servants,  did  carelessly  and  neg- 
ligently run  over,1'  etc.,  is  sufficient, 
without  stating  the  particular  acts 
constituting  such  negligence.  The 
Indianapolis,  Pittsburg,  and  Cleveland 
R.  R.  Company  y.  Keeley's  Adminis- 
trator   133 

6.  Same. — The  complaint  in  such  case 
must  show  by  averment  that  the  de- 
ceased did  not,  by  his  own  fault  or 
negligence,  contribute  to  his  death ; 
and  the  averment  that  "he  was  at 
the  time  lawfully  on  the  track  of 
said  railroad,"  etc.,  is  not  suffi- 
cient   Ibid. 

6.  Death  caused  by  wrongful  act  of 
another — Complaint. — The  right  to 
sue  in  such  cases,  under  sec.  784,  2 
G.  A  H.  330,  is  given  to  the  personal 
representative  of  the  deceased;  but 
the  action  is  prosecuted  for  the  bene- 
fit of  the  widow  and  children,  or 
next  of  kin,  and  the  names  of  these 
persons,  and  their  relationship  to  the 
deceased,  should  be  stated  in  the 
complaint Ibid. 

7.  Laches. — Where  prompt  action  has 
not  been  taken  by  a  party  asking  re- 
scission of  a  contract,  he  must  not 
only  aver  ignorance  of  the  fraud,  or 
of  the  failure  to  comply  with  the 
terms  of  the  agreement,  but  must 
show,  by  the  facts  averred  in  his 
plea,  that  such  want  of  knowledge 
was  not  the  result  of  his  neglect  to 
use  the  means  of  information  within 
his  reach.  Parks  v.  The  Evansmlle, 
etc.R.R.  Co btS 
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NEW  TRIAL. 
See  Practice,  1. 

1.  Misbehavior  of  a  Jubob.— The  mis- 
behavior of  a  juror,  to  be  ground  for 
new  trial,  mutt  be  gross,  and  prob- 
ably hare  injured  the  complaining 
party.     Wheichell  r.  The  State 89 

2.  Ihstbuctiobs.— French  v.  The  State, 
12  Ind.  670  j  and  Polk  v.  The  State, 
19  Ind.  170,  followed Ibid. 

3.  Practice. — A  motion  for  a  new  trial 
on  the  ground  that  "  the  court  erred 
in  giving,  over  defendants'  objec- 
tions and  exceptions,  the  charges  to 
the  jury,"  and  that "  the  court  erred 
in  refusing  to  give  charges  moved 
by  the  defendants,"  is  bad  for  failing 
to  point  out  the  specific  errors  relied 
on.    Home  et  al,  v.  William*. 37 

Sahk.  —  But  see  decision  overruling 
petition  for  rehearing  in  this 
case Hid. 

4.  Statute  Covstbubb. — The  statute,  2 
G.  &H.  214,  which  declares  that "  not 
more  than  two  new  trials  shall  be 
granted  to  the  same  party  in  the 
same  cause,"  simply  means  that 
where  three  juries  have  concurred 
in  finding  the  matters  actually  in 
litigation  against  a  party,  the  courts 
shall  not  disturb  the  verdict  on  his 
application.  Judah  v.  The  Trustee* 
ojvincennes  University 272 

6.  Sams. — A  new  trial  resulting  from 
the  action  of  the  Supreme  Court,  as 
a  consequence  of  its  decision  that  the 
issues  which  had  been  previously 
tried  were  not  such  as  fairly  to  de- 
termine the  rights  of  the  parties,  and 
were  so  defective  as  to  leave  the  real 
cause  actually  undetermined,  is  not 
"  a  new  trial  in  the  cause,"  within 
the  meaning  of  the  statute.......iou£. 

6.  Jubob.— The  affidavit  of  a  juror, 
showing  the  finding  to  have  pro- 
ceeded upon  corrupt  or  improper 
grounds,  will  not  be  received  or  con- 
sidered by  the  court  on  an  applica- 
tion for  new  trial.  Hughes  v.  List- 
ner 390 

7.  Newly-Discovered  Evidbhoh.  — 
Where  the  record  does  not  contain 
the  evidence  given  on  the  trial,  the 
Supreme  Court  will  not  hold  the  re- 
fusal of  a  new  trial  on  account  of 
newly-discovered  evidence  to  be  er- 
ror; for  it  can  not  be  known  how 
far  such  newly-discovered  evidence 
may  be  merely  cumulative.  Cbw- 
ctenv.  Wade 471 

8.  Same. — The  statute  requires  more 
than  the  mere  affidavit  of  the 
party  in  an  application  for  new 
trial  because  or  newly-discovered 
evidence Ibid, 


9.  The  statute,  sections  001-602,  1  G. 
&  H.  283,  does  not  require  a  motion 
for  a  new  trial  in  an  action  to  recover 
the  possession  of  real  property  to  be 
in  writing,  and  yet  it  would  probably 
be  better  to  require  all  such  motions 
to  be  in  writing.  Zimmerman,  v. 
Marchland.... 474 

10.  Actios  to  Qdibt  Title. — In  actions 
to  quiet  title,  the  rule*  prescribed 
for  actions  to  recover  the  possession 
of  real  property  shall  be  observed  so 
far  as  tiiey  are  applicable ;  and  one 
of  these  rules  is,  that  a  party  shall 
have  a  new  trial,  without  showing 
cause,  upon  his  application,  and 
upon  the  payment  or  all  costs,  and 
the  damages,  if  the  court  shall  so 
direct - Ibid 

11.  Costs.— The  statute,  2  G.  k  H.  283, 
sec.  601,  which  gives  the  right  to  a 
new  trial  in  actions  to  recover  the 
possession  of  real  property  without 
showing  cause,  does  so  upon  the  in- 
flexible condition  of  the  payment  of 
all  costs,  and  the  Circuit  Court  has 
no  discretionary  power  to  dispense 
with  this  condition  without  the  con- 
sent of  the  adverse  party ....ioi& 

12.  Same. — The  statute  contemplates 
that  the  payment  of  the  costs  on  a 
motion  for  new  trial,  under  sec.  601, 
2  G.  A  H.  283,  shall  be  final,  and  the 
court  has  no  power  to  order  that  the 
party  against  whom  the  suit  is  finally 
determined  Bhall  be  liable  for  the 
amount. ~ Ibid. 

13.  Parties  —  Testimony — DiLiawrcE. 
— The  defendants  made  application 
for  new  trial,  supported  by  affidavit, 
showing  that,  owing  to  the  illness  of 
the  judge,  it  was  apprehended  he 
would  not  be  present  at  the  term 
of  the  court  at  which  the  cause  was 
set  for  trial,  and  a  groundless  rumor 
prevailed  that  one  of  the  defendants' 
counsel  would  hold  the  court;  one 
of  the  defendants  inferring,  hence, 
that  the  oause  would  not  be  tried  at 
that  term,  started  to  Indianapolis  on 
the  morning  of  the  first  day  of  the 
term,  expecting  to  return  In  time  to 
testify  in  the  oause,  but  was  de- 
layed by  an  aoeident,  which  pre- 
vented his  making  connections  on 
the  railroad,  so  that  he  did  not  reach 
court  in  time  to  testify. 

Held,  that  a  witness  sunpoenaed,  not  a 

Earty,  who  would  deprive  a  party  of 
is  testimony  under  such  circum- 
stances, would  be  liable  to  damages 
to  the  party  injured  by  his  non-at- 
tendance, and  would  besides  be  at 
the  mercy  of  the  court  for  his  con- 
tempt of  its  process.- 
Held,  also,  that  a  party  wishing  his 
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own  testimony  mast  be  held  to  all 
the  diligence  which  the  law  requires 
of  an  indifferent  witness.  Tatsr  et 
al.  v.  Mullen 562 

NOTICE. 
,%e  Tim,  1.    Mobtgage,  6, 7. 

O. 

OFFICE. 

1.  School  Tbusteb.— Pending  litiga- 
tion to  determine  who  is  entitled 
to  exercise  an  office,  the  officer 
de  facto  shall  act,  and  where  it  ap- 
peared to  the  court  that  A  was  in  the 
possession  of  the  office  of  school 
trustee,  it  properly  compelled  the 
auditor  to  recognize  him  as  such. 
Leach  v.  Cassidy 449 

OVERRULED  CASES. 

See  Cases  Ovbbbuled,  Doubted,    ob 
Explained. 

F. 

PARENT  AND  CHUiD. 

See  Adyakcehsht. 

Child— Bebyiceb  or.— Where  a  child 
continues  with  a  parent  after  being 
of  age,  the  presumption  is,  no  wages 
are  to  be  paid;  but  a  contract  to 
pay  a  reasonable  compensation  may 
be  inferred  from  circumstances  tend- 
ing to  rebut  the  presumption.  Ad- 
ams Y.  Adams'  Adm'r 50 

PARTIES. 

See  Executory  Devise.  Incumbrances. 
New  Trial,  18.  Pleading,  14. 
Will,  1. 

1.  Demubbeb. — A  brought  suit  against 
B  and  wife  to  foreclose  a  mortgage 
given  to  him  to  secure  the  payment, 
within  a  specified  time,  by  JB  of  a 
mortgage  given  by  him  to  C,  on 
property  sold  by  B  and  wife  to  A. 
Complaint  alleged  that  A  had  fully 

Said  B  the  consideration  for  his  un- 
ertaking ;  B  had  failed  to  pay  the 
mortgage  to  C;  and  C  had  obtained 
an  order  foreclosing  the  same. 
There  was  no  averment  that  A  had 
paid  the  money,  or  that  there  had 
been  any  eviction.  Demurrer  to 
complaint  overruled. 
Meld,  that,  under  the  code,  C  was  a 

8 roper  but  not  a  necessary  party  to 
ae  action. 


Held,  also,  that  the  demurrer  was  cor- 
rectly overruled.  Johnson  et  al.  v. 
BrUton 105 

2.  Assignment  of  Mobtgage.—- In  an  ac- 
tion to  foreclose  a  mortgage  given 
to  secure  the  fulfillment  of  the  con- 
ditions of  a  bond,  where  the  mort- 
gage had  been  assigned  by  indorse- 
ment, but  no  transfer  had  been 
written  on  the  bond,  and  the  as- 
signor was  not  made  a  party,  a  de- 
murrer to  the  complaint  for  defect 
of  parties  should  have  been  sustained. 
Soldridge  v.  Sweet 118 

3.  To  a  suit  to  subject  to  sale  contract 
for  the  purchase  of  land.  (See  Prac- 
tice, 7.) 

4.  Where  one  party  brings  a  suit,  un- 
der section  19  of  the  code,  for  the 
benefit  of  many  having  a  common 
interest,  but  too  numerous  to  be 
brought  before  the  court,  it  is  suffi- 
cient if  they  are  described  with  as 
much  certainty  as  the  nature  of  the 
controversy  will  admit,  and  not  nec- 
essary that  they  should  be  desig- 
nated as  an  association,  or  class. 
Sourseet  al.  v.  Marshall 194 

5.  It  is  the  duty  of  the  court*  when  it 
becomes  apparent  that  heirs  are  nec- 
essary parties  to  the  final  disposition 
of  a  oaee,  to  order  them  to  be  Drought 
into  court.    Jones  v.  Vantress...  533 

PARTITION. 

1.  In  a  suit  for  partition,  where  the 
court  found  on  the  trial  that  defend- 
ant bad  purchased  the  land,  of  which 
partition  was  sought,  from  the  ances- 
tor of  plaintiffs,  and  had  obtained  a 
decree  for  specific  performance  of  the 
contract,  and  a  conveyance  regularly 
made  under  the  decree  of  the  court, 
and  that  the  purchase  money  paid 
into  court  had  been  taken  by  the  ad- 
ministrator as  assets,  it  was  held  suf- 
ficient to  defeat  the  application  for 
partition.    Baggy  v.  Ash  et  al 338 

2.  In  making  partition,  regard  should 
be  had  to  the  value,  and  not  to  the 

5uantity,  of  the   land  partitioned. 
Kllman  v.  Cox 440 

3.  Trial  by  Jury. — Exceptions  to  the 
report  of  commissioners  in  partition 
cases  are  addressed  to  the  court,  and 
are  to  be  determined  without  the  in- 
tervention of  a  jury Ibid. 

PAYMENT. 

1.  Time  op  Payment.— -Where  no  time 
of  payment  is  provided  for,  the  law 
requires  payment  to  be  made  imme- 
diately, or  as  soon  as  the  debts  be- 
come due.  Devol  et  aL  v.  Mcintosh 
et  al * 529 
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PEB80N. 

1.  The  word  "person  "  does  not  extend 
to  "bodies  politic  and  corporate" 
under  the  criminal  code.  The  State 
v.  The  President  and  Directors  of  the 
Ohio  and  Miss.  22.  22.  Co 862 

PLEADING. 

See  Abatement,  1,  2,  3,  4,  5.  Bills  op 
Exchange.  Custom,  3.  Demand,  3. 
Demurrer,  1,  2,  6.  Estoppel,  1. 
N  egliqence,  4, 5.  Parties,  4.  Prac- 
tice, 4, 0, 18, 26.  Promissory  Notes, 
5,  7,  8.  Railroads,  15.  Slander,  1, 
4.    Usury,  5. 

1.  Proof. — Where  the  complaint  was 
in  the  general  language  of  the  com- 
mon count,  and  the  bill  of  particu- 
lars was  in  the  same  general  lan- 
guage, thus :  "A  to  B,  Dr.  To  four- 
teen years,  seven  months'  service, 
work,  and  labor,  ending  on  December 
25,  1860,  of  the  value  of  $3,000 ;" 
it  was  held  that  evidence  was  admis- 
sible of  the  character  in  which  the 
services  were  rendered,  viz :  as  fore- 
man and  general  manager,  and  of 
their  value  thus  rendered,  which 
value  could  be  deduced  from  all  the 
circumstances,  including  success  or 
failure  to  make  money  by  them. 
Adams?.  Adams' Adm'r 50 

2.  Consideration. — A  general  answer 
of  no  consideration  is  good.  An  an- 
swer of  entire  or  partial  failure  of 
consideration  must  set  out  the  facts 
showing  the  failure.  Billan  v. 
Mercklebrath 71 

3.  Same. — If  a  partial  failure  is  an- 
swered, the  answer  should  not  pur- 
port to  bar  the  whole  action Ibid. 

4.  Same. — Under  an  answer  setting  out 
facts  showing  entire  failure,  a  par- 
tial failure  may  be  proved  and  al- 
lowed   Ibid. 

5.  Written  Instruments  —  Copies. — 
Where  the  original  complaint  con- 
tains copies  of  the  written  instru- 
ments on  which  suit  is  brought,  but 
the  amended  complaint,  which  is 
complete  in  itself,  does  not  refer  to 
the  former  papers  filed,  and,  al- 
though it  professes  to  give  copies  of 
such  papers,  is  accompanied  by  no 
such  exhibits,  a  demurrer  should 
have  been  sustained.  Holdridge  v. 
Sweet 118 

6.  Negligence — Complaint. — In  a  suit 
against  a  railroad  company  for  caus- 
ing the  death  of  the  intestate  by  care- 
lessly and  negligently  running  over 
him  with  a  locomotive,  the  general 
averment  that  "the  defendant,  by 
her  agents  and  servants,  did  care- 
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lesslv  and  negligently  run  oirer, 
etc.,  is  sufficient,  without  stating  the 
particular  acts  constituting  such 
negligence.  The  Indianapolis,  JHUs- 
burg,  and  Cleveland  Railroad  Com- 
pany v.  Keely's  Adm'r 133 

7.  Same. — The  complaint  in  such,  case 
must  show  by  averment  that  the  de- 
ceased did  not,  bv  his  own  fault  or 
negligence,  contribute  to  his  death  ; 
and  the  averment  that  "  he  was  at 
the  time  lawfully  on  the  track  of 
said  railroad,"  is  not  sufficient  ...Ibid, 

8.  Demurrer  —  General  Denial.  —  A 
party  can  not  complain  that  a  de- 
murrer was  sustained  to  a  para- 
graph of  his  answer  which  amounted 
onlv  to  a  general  denial,  when  he 
had  the  benefit  of  the  general  denial 
on  the  trial.  Bourse  et  al.  v.  Mar- 
shall et  al 1M 

9.  Written  Instruments — Copies  of. — 
In  a  suit  by  a  surety  against  his 
principal  for  money  paid,  as  such, 
on  a  judgment  against  them,  the 
judgment  is  not  the  foundation  of 
the  action,  and  it  is  neither  neces- 
sary nor  proper  to  file  a  transcript 
of  it  with  the  complaint.  Marker  v. 
Glidewell  et  al 219 

10.  Recognizance. — Complaint  on  a 
forfeited  recognizance.  Breach,  fail- 
ure of  principal  to  appear  ac- 
cording to  the  terms.  Answer,  by 
surety,  that  after  forfeiture,  and  be- 
fore the  commencement  of  the  suit, 
the  principal  had  enlisted  as  a  vol- 
unteer in  the  army,  and  the  surety 
could  not  surrender  him. 

Held,  that  this  was  no  defense.  TFm- 
ningerv.  The  State 228 

11.  Cause  or  Action — This  suit  was 
brought  upon  the  following  com- 
plaint, viz : 

"The  Toledo  and  Wabash  Railway  Co. 

To  Emanuel  F.  Lurch,  Dr. 
"1861,  November.    To  one  cow,  killed 

by  your  locomotive,  within   Clinton 

township,  Cass  county,  Indiana,  $50." 
Meld,  to  be  no  cause  of  action.     Toledo 

and  Wabash  JR.  JR.  Co.  v.  Lurch,...  10 

12.  Note — Complaint. — A  note  was  al- 
leged in  the  complaint  to  be  dated 
March  3, 1858,  but  the  note  filed  with 
the  complaint  bore  date  May  3, 1858, 
and  a  demurrer  to  the  complaint  was 
overruled. 

Heldy  that  the  note,  with  its  true  date, 
appeared  upon  the  record  ;  and  the 
defendant  could  not  be  prejudiced  by 
the  variance.    Estep  v.  Estep....  114 

13.  Practice. — The  original  complaint 
is  superseded  by  the  amended  com- 
plaint, and  the  latter  must  contain 
copies  of  the  writings  sued  on*  3re- 
Ewen  et  al.  v.  JBussey  et  al 395 
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14.  Bamb— Dkmttbbeb. —  Demurrer  to 
the  answer  reaches  back  to  the  com- 
plaint, but  a  defect  of  parties  can  not 
be  reached  in  that  way j  that  objec- 
tion can  only  be  made  by  demurrer 
to  the  complaint Ibid. 

16.  Matters  in  mitigation  only,  except 
in  actions  for  libel  and  slander,  can 
not  be  specially  pleaded,  or  set  up  by 
way  of  answer,  but  may  be  given  in 
evidence  under  the  general  denial. 
Smith  et  al.  v.  Lisher 500 

10.  Judgment. — Where  a  pleading  is 
founded  on  a  judgment  of  a  justice 
of  the  peace,  a  copy  of  the  judgment 
must  be  filed  therewith.  Mingle  v. 
Weston 588 

17.  Redundant  Matter. — It  is  the  duty 
of  the  court  below  to  strike  out  all 
redundant  matter  in  the  pleadings } 
but  the  Supreme  Court  will  not  re- 
verse a  case  because  the  pleading 
contains  redundant  matter.  Judah 
v.  The  Trustees  of  Vineennes  Uni- 
versity   272 

18.  Abqumbntativb  Denial. — It  was 
assigned  for  error  that  the  court  be- 
low overruled  a  motion  to  strike  out 
a  paragraph  of  the  reply,  on  the 
ground  that  it  was  merely  an  argu- 
mentative denial. 

Meld,  that  the  objection  goes  merely  to 
the  form  of  the  pleading,  and  does 
not  affect  the  substantial  rights  of 
the  parties,  and  can  not,  therefore, 
be  heard  in  this  court Ibid. 

19.  Suit  by  the  Trustees  of  the  Vin- 
eennes University  against  Judah  to 
recover  the  value  of  certain  bonds 
of  the  state  of  Indiana,  which  it  was 
alleged  he  had  in  his  hands  as  the 
agent  and  attorney  of  the  University, 
and  which  he  refused  to  deliver  on 
demand,  but  had  sold  and  converted 
to  his  own  use.  Answer,  among 
other  things,  that  the  University  was 
indebted  to  him  for  professional 
services  in  a  suit  against  the  state, 
by  which  the  bonds  were  obtained, 
under  a  special  contract  evidenced 
on  the  part  of  the  University  by  a 
resolution  of  its  board  of  trustees, 
made  and  entered  on  its  records,  Feb- 
ruary 8,  1853,  to  the  effect  that  for 
such  services  he  be  allowed  one- 
fourth  of  the  net  proceeds  of  the  suit, 
etc.,  and  that  of  the  said  bonds  he 
retained  $10,625,  being  the  one- fourth 
part  as  specified  in  the  resolution. 
To  this  part  of  the  answer  the  Uni- 
versity replies,  that  at  the  date  of  the 
resolution  Judah  was  secretary  of  the 
board  of  trustees,  and  falsely  entered 
the  resolution  on  the  records  of  the 
board  of  trustees ;  that  the  resolution 
actually  adopted  provided  that  for 
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all  his  legal  services  and  outlays  he 
should  be  allowed  one- fourth,  etc. 

Held,  that  this  reply  was  simply  a  de- 
nial of  so  much  of  the  answer  as 
alleges  the  adoption  of  the  resolu- 
tion, or,  in  other  words,  the  making 
of  the  contract. 

Held,  also,  that  neither  argumentative- 
ness nor  surplusage  justifies  a  de- 
murrer under  our  system  of  plead- 
ing  Ibid. 

20.  Appellant,  in  his  answer,  claimed 
$4,500  for  his  services  and  expenses 
necessarily  incurred  in  procuring  the 
passage  of  an  act  of  the  legislature, 
and  that  such  expenditures  were  au- 
thorized by  a  resblution  of  the  board 
of  trustees.  Reply,  that  the  expend- 
itures and  services  were  unlawful 
and  corrupt,  and  were  used  and 
squandered  to  corrupt  and  bribe  the 
legislature,  without  the  consent  or 
knowledge  of  said  trustees ;  that  they 
were  unnecessary  and  useless,  and 
that  the  act  was  honestly  passed,  etc. 

Held,  that  the  reply  is  an  argumenta- 
tive denial  of  the  allegation  in  the 
answer  that  the  expenditures  were 
made  in  good  faith,  and  were  neces- 
sary to  accomplish  the  objects  sought 
by  the  University,  and  is  good  upon 
demurrer Ibid. 

21.  Complaint. —  The  test  of  what  is 
material  in  the  complaint  will  be 
furnished  by  the   response  to   the 

Question ,  What,  under  the  general 
enial,  must  the  plaintiff  prove  to 
secure  a  verdict  in  nis  favor  T.... Ibid, 

22.  Dbmubreb. — Where  the  only  cause 
of  demurrer  assigned  is,  that  the 
complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action, 
no  question  can  be  raised  under  it  as 
to  defect  of  parties,  or  the  want  of 
capacity  on  the  part  of  the  plain- 
tiffs to  sue.  Story  et  al.  v.  (yDea 
et  al 326 

23.  Railboad  Companies — Fences — 
Pleading. — Suit  against  the  railroad 
company  under  the  statute  to  recover 
the  value  of  stock  killed  by  a  loco- 
motive on  the  track  of  the  railroad. 
The  paragraphs  of  the  complaint 
contain  the  averment,  that,  at  the 
place  and  time  said  animal  was  killed 
by  the  defendant's  locomotive  and 
cars,  the  same  was  not  securely 
fenced,  as  required  by  law,  etc. 

Held,  that  the  averment  was  sufficient 
that  the  road  was  not  securely  fenced 
where  the  animal  went  upon  the 
track  and  was  killed.  The  Indian- 
apolis and  Cincinnati  Railroad  Com- 
pany v.  Adkins 340 

24.  Timb. — In  personal  actions,  time 
may  be  material,  as  a  means  of  iden- 


674 


INDEX. 


tification  of  a  particular  act.  and  as 
a  means  of  limiting  the  damages 
claimed  to  the  injury  caused  by  that 
particular  act.    Kortz  v.  The  Oily  of 

Lafayette 382 

26.  Mobtoaqe.— A  mortgage  made  to 
secure  an  indebtedness,  continues  to 
stand  as  such  security,  though  the 
note  or  other  paper  which  evidences 
the  indebtedness  may  be  taken  up, 
and  another  paper  of  the  same  party 
substituted  therefor.  Dumelf  and 
Wife  v.  Teretegge 397 

26.  Same. — Complaint  alleged  that  A 
and  wife  made  a  mortgage  to  secure 
the  payment  of  a  note,  and  that  the 
mortgage  and  note  were  filed  with 
the  complaint  etc.  The  note  filed 
with  the  compiaint  is  executed  by  A 
and  wife,  ana  does  not  bear  interest. 
The  mortgage  describes  a  note  of  the 
same  date,  executed  by  "  A,"  bear- 
in*;  interest  from  date. 

Mela,  that  a  demurrer  to  the  complaint 
was  correctly  overruled  in  the  lower 
court......... Ibid. 

27.  Same.— Where,  by  a  misdescription 
in  the  mortgage,  or  in  consequence 
of  a  renewal  of  the  paper  originally 
sued  on,  that  which  is  produced  does 
not  correspond  with  that  which  the 
mortgage  describes,  the  complaint 
ought  to  contain  specific  averments 
connecting  the  note  sued  on  with  the 
mortgage  given Ibid. 

28.  Complaint. — The  complaint  alleges 
that  the  conveyance  was  given  to 
secure  a  loan  of  money,  payable  in  a 
year  $  that  a  part  of  the  sum  secured 
was  usurious  interest  j  that  after  the 
debt  became  due,  the  defendant 
claimed  absolute  ownership  of  the 
land,  and  denied  the  plaintiff's  right 
to  redeem. 

Meld,  that  these  allegations  are  suffi- 
cient to  warrant  plaintiff  in  going 
into  court  to  auiet  nis  title.  Zimwitr- 
man  v.  Marckland » 474 

29.  Complaint— Written  Instrument. 
—In  a  suit  for  the  purchase  money 
on  a  written  contraot  for  the  sale  of 
land,  where  the  complaint  avers  per- 
formance  of  the   contract   on   the 

SlaintifiTs  part,  and  the  tender  of  a 
eed,  the  action  is  not  founded  upon 
the  deed,  and  a  copy  thereof  need 
not  be  filed  with  the  complaint. 
£mtMniv.  Kiger 483 

30.  Answer— Demurrer. — A  demurrer 
should  be  sustained  to  a  paragraph 
of  the  answer  which  professes  to  an- 
swer the  whole  complaint,  while  in 
fact  it  only  answers  a  part.  Ftaster 
v.  WoodfiU 493 

81.  Trespass— -Complaint.— The  com- 
plaint avers  that  "the  defendant, 


with  force  and  anna,  entered  the 
plaintiff's  dwelling-house,  and  then 
and  there,  with  force  and  arms,  as- 
saulted, debauched,  and  carnally 
knew  Mary  Jane  Dyer  then  and  there 
being  the  daughter  and  servant  of 
said  plaintiff,  and  her  (the  said  Mary 
Jane)  forcibly  ravished,  etc.,  against 
her  consent,"  etc. 

Meld,  that  the  gist  of  the  action  un- 
der the  complaint  is  the  trespass  in 
unlawfully  and  forcibly  entering 
the  plaintiff's  dwelling-house,  and 
the  allegations  that  defendant  de- 
bauched and  carnally  knew  plain- 
tiff's daughter,  are  merely  conse- 
quential, and  in  aggravation  of  dam- 
ages. In  such  casecit  is  not  necessary 
to  allege  or  prove  the  loss  of  service. 
Donahue  v.  Dyer 521 

82.  Written  Instruments.— Where  a 
pleading  is  founded  on  a  written  in- 
strument, and  the  original  or  a  copy 
is  not  filed,  the  defect  may  be  reached 
by  demurrer.  Williamson  v.  Fore- 
man et  al MO 

33.  Sami — Former  Adjudication. — An 
answer  setting  up  a  former  adjudica- 
tion must  be  accompanied  by  a  com- 
plete record  of  all  the  pleadings  and 
proceedings  of  the  case  in  which  it 
is  founded. ..iotrf. 

POSSESSION. 
See  Indemnity,  1. 

PRACTICE. 

See  Abatement,  1,  2,  3,  4.  Appeal,  1, 
3,  4,  8.  Appearance  bt  Attorney. 
Arrest  op  Judgment,  1.  Attach- 
ment, 2,  3.  Continuance,  1.  De- 
murrer, 2,  3,  4,  5,  3,  7.  Execution, 
1,  2.  Injunction,  1.  Jurisdiction, 
3.  Jubt,  1,  2.  New  Trial,  1,4,  5. 
Proceedings  Supplementary  to  Ex- 
ecution. Replevin,  6.  Frauds,  Stat- 
ute or,  1.  Supreme  Court,  8,  9,  10. 
Venue,  1. 

1.  A  motion  for  new  trial  on  the  ground 
that  u  the  court  erred  in  giving,  ovor 
defendants'  objections  and  excep- 
tions, the  charges  to  the  jury,"  and 
that  u  the  court  erred  in  refusing  to 
give  charges  moved  by  the  defend- 
ants," is  bad  for  failing  to  point  out 
the  specific  errors  relied  on.  But  see 
decision  overruling  petition  for  re- 
hearing in  this  case.  Home  et «/.  v. 
Williams 37 

2.  Appeal.— An  appeal  does  not  lie 
from  an  order  of  a  court  setting 
aside  a  former  finding  and  judgment, 
and  granting  a  new  trial.  White  et 
al.  v.  Marvey  et  aL 65 
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3.  8wM0irs.  —  Porter  brought  suit 
against  three  parties  to  foreclose  a 
mortgage.  Afterward  process  was 
issued  against  Jones,  who  was  not 
named  in  the  record.  Subsequently 
he  was  made  a  party  by  an  amended 
complaint.  Jones  appeared  specially, 
and  moved  to  quasn  the  writ  because 
it  issued  before  any  complaint  was 
filed  against  him. 

Held,  that  the  motion  should  have  been 
sustained.    Jones  v.  Porter, 66 

4.  Amehmibht*— Where  the  proceed- 
ings in  an  action  of  replevin  were 
reviewed  and  corrected  during  the 
pendency  of  an  action  on  the  bond, 
the  court  in  the  exercise  of  its  dis- 
cretion, had  the  right  to  allow  the 
proceedings  and  judgment  on  review 
to  be  added  as  an  amendment  in  a 
supplementary  complaint  in  the  ac- 
tion on  the  bond.  Wheat  v.  OoUter- 
lin 85 

6.  In  cases  originating  before  a  justice 
of  the  peace,  all  matters  of  defense, 
except  the  statute  of  limitations,  set- 
off, and  matters  in  abatement,  may  be 
given  in  evidence  without  a  written 
answer.   McMUlen  v.  Terrell.,...  163 

6.  Pbihtbd  Bbiefs. — All  causes  pend- 
ing in  the  Supreme  Court,  if  not  sub- 
mitted within  one  year  from  the  date 
of  filing,  except  when  interlocutory 
orders  may  excuse  the  delay,  will  be 
dismissed  upon  the  call  of  the  docket, 
unless  submitted  on  printed  briefs. 
This  rule  is  not  in  conflict  with  the 
act  of  March  2, 1854.  Shoecraft  v. 
Cain 169 

7.  Suit  to  subject  to  Sals  Contbact 

FOB    THK    PUBCHASB    OF    IiAVD — PaB- 

tibs. — In  a  suit  to  subject  to  sale  a 
contract  for  the  sale  and  purchase  of 
land,  held  as  collateral  security  for 
the  payment  of  promissory  notes, 
the  owner  of  the  legal  title  to  the 
land  is  not  a  necessary  party  defend- 
ant.    Vaughn  v.  Gushing  et  al....  184 

8.  Sajib— Judgment. — The  judgment  in 
such  cases  need  not  find  the  value  of 
the  land,  nor  ascertain  what  propor- 
tion of  the  purchase  money  has  been 
paid,  nor  the  extent  of  the  equitable 
interest  in  the  land Ibid. 

9.  Same — Dbmubbbb. — In  such  case, 
the  general  denial  being  in,  it  is  not 
error  to  sustain  a  demurrer  to  a  par* 
agraph  of  the  answer,  alleging  that 
the  defendant  was  not  a  maker,  but 
merely  an  indorser  of  the  notes,  and 
did  not  assign  the  contract  for  the 
sale  of  the  land  to  the  plaintiff  either 
by  delivery  or  indorsement ......  Ibid. 

16.  A  cause  which  is  at  issue  need  not 
be  called  until  the  day  set  for  its 
trial,  unless  the  issues  are  opened,  or 


some   interlocutory  order  is   to  be 
taken.  Norris  v.  Dodge's  Adm'r.    190 

11.  Default. — Where  a  cause  is  at  is- 
sue, the  party  can  not  be  defaulted 
until  the  day  set  for  trial,  unless 
upon  the  failure  to  discharge  some 
rule  or  order ~ Ibid. 

12.  Covtivuancb  —  Costs.  —  When  a 
party  was  defaulted  before  the  day 
set  for  the  trial  of  the  cause,  and  failed 
to  move  to  set  aside  the  default  till 
the  last  day  of  the  term,  he  should 
pay  the  costs  of  the  continuance 
caused  by  his  negligence Ibid. 

13.  The  Supreme  Court  will  not  reverse 
acasejupon  questions  not  raised  in  the 
court  below.  Smith  v.  Smith 202 

14.  Wbittin  Ikstbumbkts— - Corns  or. 
—In  a  suit  by  a  surety  against  his 
principal,  for  money  paid  as  such,  on 
a  judgment  against  them,  the  judg- 
ment is  not  the  foundation  of  the  ac- 
tion, and  it  is  neither  necessary  nor 
proper  to  file  a  transcript  of  it  with 
the  complaint.  Barker  v.  Glidewell 
et  al 219 

15.  Under  the  code,  relief  can  be  had 
against  a  fraudulent  judgment,  con- 
fessed for  the  purpose  of  defeating  an 
honest  creditor,  in  the  same  suit  in 
which  judgment  is  sought  for  the 
debt  itself Ibid. 

16.  Sureties.  —  The  statutory  provi- 
sions, sections  674-677  of  the  code,  2 
6.  k  H.  808,  furnish  an  easy  and 
convenient  remedy  for  sureties,  but 
the  remedy  existing  at  common  law 
is  not  thereby  taken  away Ibid. 

17.  Judgment  will  not  be  reversed,  be- 
cause of  the  refusal  to  strike  from  the 
indictment  irrelevant  or  surplus  mat- 
ter.   Fahnestock  v.  The  State 231 

18.  Dbmubbbb. — Special  demurrers  are 
not  contemplated  by  the  code.  Ob- 
jection to  irrelevant  matter  must  be 
made  by  motion  to  strike  out.  Estep 
v.  Estep 114 

19.  Thb  Kioht  to  Opi*  aho  Close.— 
The  common  law  rule,  that  the 
plaintiff  has  a  right  to  begin  when- 
ever he  has  any  thing  to  prove, 
either  as  to  the  facts  necessary  to 
obtain  a  verdict  or  as  to  the  amount 
of  damage*,  is  changed  by  the  code. 
Judah  v.  Trustees  of  Vincennes  Uni- 
versity    272 

20.  Same.— The  party  upon  whom  rests 
the  burden  of  the  issues  has,  under 
the  code,  the  right  to  open  and  close 
the  case. Ibid. 

21.  Same — Bubdeh  of  thb  Ibsubs.— The 
party  having  the  burden  of  the  is- 
sues is  the  party  who,  if  no  proof  is 
offered,  will  be  cast  in  the  suit..  Jbid. 

22.  Rbcobd.— After  an  appearance,  the 
judgment  being  rendered  for  want 
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of  an  answer,  the  process  by  which 
the  defendant  was  brought  into  court 
forms  no  part  of  the  record.  The 
Floyd  County  Agric'ral  and  Mech'l 
Association  v.  Tompkins  et  al...  848 
28.  Pbocebdxvqs  for  Rbvibw. — The 
party  for  whom  an  attorney  has  ap- 
peared without  authority  can  not  ob- 
tain relief  in  proceedings  for  re- 
view  Ibid. 

24.  Appbarancb  bt  Attobhbt  without 
Authobitt — Rbmbdt. — It  may  be  on 
a  proper  application,  showing  that  a 
judgment  nad  been  rendered  for  the 
want  of  an  answer,  on  an  appearance 
by  an  attorney  without  authority 
and  without  notice  to  defendant,  the 
court  would  allow  an  issue  to  be 
formed,  and  the  merits  of  the  case 
tried ;  but  the  court,  in  order  to  pro- 
tect the  defendant  from  the  act  of 
the  attorney,  and  at  the  same  time 
to  save  the  plaintiff  harmless,  will 
let  the  judgment  stand,  but  stay  all 
proceedings,  and  let  the  defendant 
in  to  plead,  if  he  has  any  de- 
fense  Ibid. 

25.  Misjoirdbb. — A  plaintiff  may  unite 
in  one  complaint  two  or  more  causes 
of  action,  unless  such  union  amounts 
to  a  misjoinder,  in  which  case  a  de- 
murrer for  that  cause  is  the  proper 
mode  of  raising  the  objection.  Fritz 
v.  Fritz 888 

26.  Where  an  answer  to  the  second 
and  third  paragraphs  of  a  complaint 
for  slander  and  malicious  prosecu- 
tion was  filed  and  withdrawn,  they 
were  admitted  to  be  true,  and  it  was 
the  duty  of  the  same  jury  that  tried 
the  case  to  assess  the  damages  upon 
these  paragraphs.  Oeorge  v.  Nel- 
son   392 

27.  An  account  against  William  Boyl  was 
filed  and  docketed  as  a  claim  against 
the  estate  of  William  Boyl,  deceased  ; 
the  administrator  of  deceased  was 
made  adversary  party  on  the  record, 
and  as  such  appeared  and  answered 
to  the  merits. 

Held,  that  if  there  was  any  defect  in  the 
complaint  as  to  form,  in  not  being 
against  the  estate  or  the  administra- 
tor, it  was  cured  by  the  answer.  BoyVs 
Administrator  y.  Simpson 393 

28.  Judgment,  that  the  plaintiff  re- 
cover the  amount  found  by  the  jury 
"of  and  from  the  assets  of  the  estate 
of   William   Bovl,  deceased,"  is   in 

*  effect  an  "order  of  allowance," 
under  sec.  66,  2  G.  k  H.  603 Ibid. 

39.  The  original  complaint  is  super- 
seded by  the  amended  complaint, 
and  the  latter  must  contain  copies 
of  the  writings  sued  on.  McEwen  et 
al.  y.  Husseyttal 395 


30.  Dbkubbbb. — Demurrer  to  the  an- 
swer reaches  back  to  the  complaint, 
but  a  defect  of  parties  can  not  be 
reached  in  that  way ;  that  objection 
can  only  be  made  by  demurrer  to 
the  complaint ~....~.Ibid. 

81.  Complaint — Vbbdict.  —  Complaint 
upon  a  note  demanding  judgment 
for  $500;  trial  and  verdict  for 
$505.99 ;  motion  for  a  new  trial  be- 
cause the  verdict  was  more  than  was 
claimed  in  the  complaint.  Motion 
overruled,  and  judgment  on  the  ver- 
dict. 

Held,  that  the  substantial  rights  of  the 
parties  were  not  affected  by  the  mat- 
ter in  question.  Webb  et  at.  v.  Thomp- 
son  428 

32.  Statutbb  Cobstbubd. — Sections  99, 
101,  380,  and  680  of  the  code  were 
intended  to  silence,  in  the  Supreme 
Court,  every  objection  which  did  not 
go  to  the  merits  of  the  controversy, 
and  render  unavailing  every  merely 
technical  point  which  formerly 
could  have  been  urged  here Ibid. 

33.  Recobds — Clbbical  Ebbobs. — In  a 
proceeding  to  correct  a  mistake  of  the 
clerk  in  the  entry  of  a  judgment,  a 
complaint  was  filed  showing  the  facts, 
a  summons  was  issued,  demurrers 
were  filed  and  acted  upon,  and  issues 
formed,  and  a  trial  by  jury  had,  as  in 
ordinary  cases. 

Held,  that  such  proceedings  were 
irregular.  Jenkins  et  al.  v.  Long 
et  al. 460 

34.  The  court  has  power  to  make  its 
records  speak  the  truth  as  to  what  it 
has  done,  upon  the  suggestion  thai  its 
ministerial  officer  has  not  correctly 
recorded  the  judgment  actually  ren- 
dered  Ibid. 

35.  Samb — Evidbncb. — On  a  motion  to 
correct  a  clerical  error  in  the  entry 
of  a  judgment,  evidence  is  admis- 
sible outside  of  the  judgment  sought 
to  be  amended JouL 

36.  Coxtisuaxce. — It  is  the  duty  of  a 
party  taking  an  appeal  from  a  jus- 
tice to  see  that  a  proper  transcript 
is  filed ;  and  the  fact  that  a  per- 
fect transcript  was  not  filed  ten 
days  before  the  first  day  of  the  term, 
will  not  entitle  the  party  taking  the 
appeal  to  a  continuance.  Mitchell  v. 
Stephen* 466 

37.  Costs. — The  costs  resulting  from 
a  continuance  granted  on  account 
of  the  absence  of  a  witness,  should 
be  taxed  to  the  party  to  whom  the 
continuance  is  granted Ibid. 

38.   PBACT1CB  IB  THB  SVPBBXB  COUBT.— 

An  alleged  error  in  the  trial  of  a 
cause  by  a  jury  of  eleven  men,  if  not 
assigned  as  a  reason  for  new  trial  in 
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the  court  below,  will  be  deemed 
to  be  waived  in  the  Supreme 
Court Ibid. 

39.  Practice  undrr  the  Code. — The 
code  substitute*  one  form  of  action 
for  those  previously  existing  at  law, 
and  for  toe  bill  in  equity ;  but  no 
change  is  made  in  the  rights  of  par- 
ties, and  the  same  essential  facts  to 
obtain  relief  must  be  alleged  and 

S roved  now  as  before.    Emmons  v. 
:iqer 483 

40.  in  trial  by  referees  under  sec.  349, 
2G.  AH.  210.    (See  Trial,  2.) 

PRE-EMPTION. 

Prior  Equities. — In  1832,  A  settled  on 
a  tract  of  land  as  a  pre-emptioner, 
and  made  improvements  as  re- 
quired by  the  pre-emption  law.  He 
and  those  claiming  under  him  have 
ever  since  been  in  possession.  In 
October,  1832,  after  A  had  settled  on 
the  land  and  made  improvements, 
the  United  States  made  a  treaty  with 
the  Pottawatomie  Indians^  in  which 
she  agreed  to  select  and  convey  some 
one,  but  no  particular,  section  to  the 
chief  of  the  tribe,  after  it  had  been 
surveyed.  In  1835,  the  administra- 
tion determined  that  the  Indian  res- 
ervations must  be  located  on  lands 
not  claimed  by  pre-emptioners.  In 
1836,  the  location  was  made  for  the 
chief,  embracing  the  land  claimed 
by  Ay  and  on  which  he  resided.  In 
1839,  the  administration  set  aside 
the  location  so  far  as  it  embraced  the 
tract  in  question,  and  in  1843  issued 
a  patent  to  A,  upon  his  making  proof 
of  his  claim. 

Held,  that  A,  has  a  prior  equity,  and  a 
right  to  the  legal  title.  Sumner  v. 
Coleman.. 91 

PRINCIPAL  AND  AGENT. 
See  Custom,  4. 

1.  Aorkct. — When  an  agent  or  factor 
acts  for  a  merchant  resident  in  a 
foreign  country,  the  ordinary  pre- 
sumption is  that  credit  is  given  to 
the  agent,  and  he  is  personally  liable 
for  contracts  made  by  him  for  his 
employer,  notwithstanding  he  dis- 
closes at  the  time  the  character  in 
which  he  acts.     Vatoter  v.  Baker,  63 

2.  Saiir. — This  presumption  is  liable 
to  be  rebutted  either  by  proof  that 
credit  was  given  to  both  principal 
and  agent,  or  to  the  principal  only, 
or  that  the  usage  of  trade  does  not 
extend  to  the  particular  case Ibid. 

3.  Sams. — But  this  rule  is  not  appli- 
cable when  the  principal  is  domi- 


ciled in  another  state  of  the 
Union Ibid. 

4.  Burden  of  Proof. — When  the  de- 
fendant sets  up  the  character  in  which 
he  made  the  contract,  as  that  he  was 
the  agent  of  another,  the  burden  of 
proving  it  rests  upon  him Ibid. 

b.  Agin  or. — The  authority  of  an  agent, 
appointed  for  a  special  purpose, 
ceases  when  that  purpose  is  accom- 
plished. Bragg  et  at.  v.  Bamberger 
et  al 199 

6.  Ratification — .When  a  principal  is 
fully  informed  of  the  acts  of  his  agent, 
it  is  his  duty,  within  a  reasonable 
time,  to  either  affirm  or  disaffirm; 
and  if  he  fails  to  do  so,  affirmance 
may  be  inferred  from  his  silence. 
Wallace  v.  Morgan 399 

PROCEEDINGS  FOR  REVIEW. 

The  party  for  whom  an  attorney  has 
appeared  without  authority  can  not 
obtain  relief  in  proceedings  for  re- 
view. The  Floyd  County  Agricultural 
and  Mechanical  Association  v.  Tomp- 
kins et  al 348 

PROCEEDINGS  SUPPLEMENTARY 
TO  EXECUTION. 

1.  Practice.— The  statute  does  not  con* 
template  pleadings  in  proceedings 
supplementary  to  execution,  as  in 
other  cases.    Coffin  v.  McClurc...  366 

2.  Answer. —  In  proceedings  supple- 
mentary to  execution,  the  answer 
must  be  in  writing,  under  oath,  and 
an  entire  thing,  Tike  an  answer  in 
chancery,  and  is  to  be  regarded  as 
evidence  on  the  hearing Ibid. 

3.  Drmurrbr. — Demurrers  are  not  re- 
quired to  test  the  sufficiency  of  the 
answer  in  proceedings  supplement- 
ary to  execution.  If  the  answer  is 
not  full,  the  court  has  ample  power, 
on  motion,  to  require  a  more  com- 
plete disclosure.  If  the  answer  does 
not  constitute  any  defense  to  the 
claim  made  in  the  affidavit  of  the 
plaintiff,  or  admits  it  the  latter  is 
entitled,  without  further  delay,  to 
such  an  order  as  the  court  has  power, 
under  the  statute,  to  make Ibid. 

4.  Answer — Examination. — A  written 
answer  may  be  waived  by  the  judg- 
ment debtor  t  but  the  defendant  may 
be  examined  as  a  witness  whether 
the  answer  is  waived  or  not Ibid. 

5.  Answer — Exceptions. — Where  the 
answer  is  not  full,  a  mere  motion  to 
require  the  party  to  answer  more 
fully  as  to  the  matter  specified  is  the 
proper  practice,  though  the  filing  of 
proper  exceptions  would  be  regarded 
as  sufficient.......... Ibid. 
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6.  Same —Exceptions.— The  answer 
consisted  of  two  paragraphs,  and  the 
exception  was  filed  to  one  of  them, 
"that  it  does  not  sufficiently  answer 
the  matters  averred  in  the  affidavit." 

Held,  that  the  exception  was  too  in- 
definite, in  that  it  did  not  point  out 
the  specific  matter  not  fully  an- 
swered, and  was  defective  in  treat- 
ing the  paragraph  as  an  entire  an- 
swer, when  it  should  have  been 
taken  in  connection  with  the  other 
paragraph ;  and  there  was,  therefore, 
no  error  in  disallowing  the  excep- 
tion  Ibid. 

PROCESS. 
Bee  Appearance. 

PROMISSORY  NOTE. 

See  Attorney  at  Law,  4,  6.    Fraud,  1. 
U8URT,  1,  J,  8,  4. 

1.  Negotiable  Notb. —  A  negotiable 
note,  at  common  law,  is  one  payable 
to  order  or  bearer ;  and  such  note,  as 
to  defenses,  may  have  a  bona  fide, 
holder,  who  has  honestly  received  it 
for  a  consideration,  ignorant  of  any 
vice  in  its  original  execution,  and 
against  whom  such  vice  can  not  be 
set  up  as  a  defense  to  the  note.  Mus- 
selmanv.  McElhenny. 4 

2.  Same — Is  Indiana.— In  Indiana  all 
notes  negotiable  at  common  law,  and 
many  others,  are  negotiable  so  far  as 
to  be  transferable,  and  suable  by  the 
holders;  yet  they  have-not  the  other 
qualities  of  a  negotiable  note  at  com- 
mon law,  and,  as  to  defenses,  oon  not 
have  a  bona  fide  holder,  unless  they 
are  drawn  payable  at  a  bank  in  the 
state Ibid. 

3.  Saks — Estoppbl.— Notwithstanding 
the  maker  of  a  note,  not  payable  at 
bank,  could  not  be  prevented  by  the 
law-merchant  from  setting  up  de- 
fenses against  a  bona  fide  holder  of 
it,  he  might,  by  his  own  acts,  if  of 
such  a  character  and  so  performed 
as  to  induce  another  to  pursue,  and 
justify  him,  as  a  man  of  ordinary 
prudence,  in  pursuing  a  given  course 
of  conduct,  estop  himself  to  deny  the 
existence  of  the  facts,  on  the  belief 
of  which,  induced  as  above,  such  a 
course  of  conduct  was  adopted.... Ibid. 

4.  Note— Sali  or. — Maker  of  a  note, 
not  governed  by  the  law- merchant, 
can  not  sell  the  same  for  a  sum  less 
than  that  expressed  on  its  face,  so  as 
to  preclude  himself  from  setting  up 
want  of  consideration  te  the  extent 
of  the  discount,  except  possibly  in 
ease  of  estoppel,  where  the  sale  was 


5.  Samb.— i4  borrowed  of  B  $490,  and 
gave  his  note  for  $600,  with  interest, 
payable  to  bearer,  and  told  B  he 
would  give  a  mortgage  to  any  holder 
of  the  note.  On  the  same,  or  the  fol- 
lowing day,  B  offered  to  sell  the  note 
to  C,  who  lived  in  the  same  town.  C 
agreed  to  buy  it  if  a  mortgage  was 
executed  to  secure  it.  B  procured  a 
mortgage  from  A  to  C  to  secure  the 
note.  There  was  no  communication 
between  A  and  C;  C  did  not  inquire 
about  the  consideration  of  the  note, 
and  no  one  spoke  to  him  about  it. 

Held,  that  A  was  not  estopped  by  the 
mortgage  from  pleading  failure  of 
consideration  as  to  $100  of  the  note 
against  C. Ibid. 

6.  Note — Verbal  Agreement. — An  an- 
swer relying  upon  a  parol  agreement, 
made  at  the  time  of  the  execution 
of  a  note,  changing  the  time  of  its 
payment,  is  bad.  BiUan  v.  Herckle- 
broth .. Tl 

7.  Answer.— An  answer  to  a  complaint 
on  a  note,  setting  up  that  the  note 
was  given  for  the  last  installment  of 
real  estate,  in  the  deed  te  which  the 
wife  did  not  join,  but  against  whose 
right  in  the  property  the  grantor 
agreed  to  indemnify  the  grantee,  that 
he  had  not  executed  the  indemnity, 
and  that  the  wife  had  obtained  a  di- 
vorce in  Okie,  with  $1,000  alimony, 
was  held  bad Ibid. 

8.  Note — Complaint. — A  note  was  al- 
leged in  the  complaint  to  be  dated 
March  3,  1858,  but  the  note  filed  with 
the  complaint  bore  date  May  &,  1858. 
A  demurrer  to  the  complaint  was 
overruled. 

Held,  that  the  note  with  the  true  date 
appeared  upon  record,  and  the  de- 
fendant could  not  be  prejudiced  by 
the  variance,   Eetep  v.  Enttp 114 

9.  Promissory  Note — Indorsee  —  Ac- 
tion whbsji  Commenced. — Suit  was 
brought  in  Wayne  county  against  the 
makers  and  indorsers  of  a  promissory 
note,  payable  in  bank.  Answer  by 
the  makers  to  the  jurisdiction  of  the 
court,  uthat  ever  si  nee  the  date  of 
the  note  all  the  makers  thereof  were 
citizens  of  and  had  resided  in  Bush 
county,  and  had  never  resided  in 
Wayne  county,  and  that  the  payee 
of  the  note  indorsed  the  same  to  the 
plaintiff  after  its  maturity  and  pro- 
test, and  only  for  the  purpose  of  hav- 
ing suit  brought  upon  it  in  Wayne 
county,"  etc.  Demurrer  to  the  an- 
swer sustained. 

Held,  that  the  ruling  of  the  court  in 
sustaining  the  demurrer  was  right. 

Held,  also,  that  if  the  indorsee  de- 
manded payment  of  the  note  within 


INDEX. 


679 


*  reasonable  time  after  the  indorse- 
ment was  made,  and  gave  notice  to 
his  indorser  of  the  non-payment,  or 
if  the  indorser  waived  suoh  demand 
and  notice,  then  the  latter  would  be 
immediately  liable,  and  might  be 
sued  jointly  with  the  makers,  and  the 
suit,  in  either  case,  might  be  brought 
in  the  county  where  the  indorser  re- 
sided.   Norvell  et  al,  v.  Hittle....  346 

10.  Bank  Notes. — No  corporation  has 
authority  to  issue  promissory  notes, 
except  as  it  receives  suoh  authority 
through  its  charter,  either  expressly 
conferred,  or  as  an  incident  to  the 
purpose  for  which  it  was  created. 
James*  Adm'rr.  Rogers 451 

11.  The  promissory  notes  of  a  private 
individual,  issued  in  his  own  name, 
are  not  void  because  they  are  in  the 
similitude  of  bank  notes,  and  in- 
tended to  circulate  as  money Ibid. 

12.  Possession  or. — The  plaintiff  is  not 
entitled  to  the  possession  of  notes 
where  an  interest  in  them  is  held  by 
two  other  persons,  and  plaintiff  does 
not  show  their  consent  to  such  posses- 
sion, nor  offer  to  indemnify  them. 
Rougher  et  al.  v.  Seobey  et  al. 583 
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RAILROADS. 
See  Negligence,  4, 5, 0.    Pleading,  6". 

1.  Employees — A  brakeman  on  a  train , 
and  one  whose  duty  and  business  it  is 
to  attend  a  switch,  are  engaged  in  the 
eame  general  undertaking,  and  the 
company  is  not  liable  to  one  for  an 
injury  caused  by  the  negligence  of 
the  other.  Slattery's  Administrator 
et  al.  v.  The  Toledo  and  Wabash  Rail- 
way Company 81 

2.  Same.— The  complaint  stated,  in  sub- 
stance, that  A  was  brakeman  on  a 
freight  train  of  defendant,  and  was 
killed  by  the  cars  being  thrown  off 
the  track  by  the  breaking  of  a 
switch-pin,  which  the  company  and 
its  servants,  knowing;  it  was  inse- 
cure, bad  carelessly  left  out  of  re- 
pair for  twelve  days  previous.  There 
was  no  switch-tender,  and  the  whole 
care  of  the  switch  and  every  thing 
pertaining  to  its  security  was  under 
the  control  of  the  section- boss  and 
his  hands,  who  had  nothing  to  do 
with  running  the  trains. 

Held,  that  in  the  absence  of  an  aver- 
ment that  the  company  was  negli- 
gent in  employing  an  incompetent 
section-boss,  the  complaint  did  not 
sufficiently  state  a  case  of  negligence 
against  the  company Ibid. 


3.  Liability  fob  Stock  Killed. — Where 
an  action  was  brought  before  a  justice 
upon  a  com  plaint  for"  one  cow,  killed 
by  your  locomotive,  in  Clinton  town- 
ship, Cass  county,  Indiana,"  it  was 
held  inadmissible  to  prove  that  the 
road  of  the  company  was  not  fenced. 
Toledo  and  Wabash  Railroad  Company 
v.  Reed 101 

4.  See  also,  on  the  same  question,  Ac- 
tion, 1. 

5.  Measure  or  Damages. — The  railway 
company  contracted  to  construct  and 
keep  in  repair  seven  cow-pits,  on  the 
land  of  Moore;  but  constructed  such 
cow-pits  in  suoh  a  careless  and  im- 
proper manner,  as  to  render  them 
of  no  use  or  value.  Suit  by  Moore 
on  breach  of  contract. 

Held,  that  it  was  error  in  the*  court 
below  to  find  that  the  measure  of 
damages  was  the  amount  which  it 
would  have  taken  to  construct  and 
keep  in  repair  the  seven  cow-pits  up 
to  tne  commencement  of  the  suit. 

Held,  also,  that  if  the  railway  company 
had  failed  to  construct  the  cow-pits, 
and  Moore  had  built  them  and  kept 
them  in  repair,  he  might  have  recov- 
ered the  cost  of  such  construction  and 
repair. 

Held,  also,  that  if  the  construction  was 
defective,  and  not  suitable  to  the 
purpose  intended  by  the  parties,  he 
could  recover  the  damages  resulting 
from  such  defect,  and  nothing  more. 
Indiana  Central  Railway  Company  v. 
Moore 14 

6.  Fkkcbs  —  Pleading. —  Suit  against 
the  railroad  company  under  the  stat- 
ute to  recover  the  value  of  stock  killed 
by  a  locomotive  on  the  track  of  the 
railroad.  The  paragraphs  of  the  com- 
plaint contain  the  averment  "  that 
at  the  place  and  time  said  animal 
was  killed  by  the  defendant's  loco- 
motive and  cars,  the  same  was  not 
securely  fenced  as  required  by 
law,"  etc. 

Held,  that  the  averment  was  sufficient 
that  the  road  was  not  securely  fenced 
where  the  animal  went  upon  the 
track  and  was  killed.  Indianapolis 
and  Cin.  R.  R.  Co.  v.  Ad&ins 340 

7.  Fences. — If  bars  are  erected  in  the 
line  of  a  railroad  fence,  at  the  in- 
stance and  for  the  accommodation  of 
the  owner  of  land,  the  responsibility 
of  keeping  them  up  devolves  on  him ; 
and  if  he  neglects  to  do  so,  and  his 
stock  passes  through  the  bar-wav 
upon  the  line  of  railroad  and  is  killed, 
he  can  not  recover  therefor  against 
the  company.  And  if,  in  such  case, 
the  animals  of  a  third  person  should 
trespass  on  the  lands  and  inclosure 
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of  such  owner,  and  pass  through  the 
ban  so  erected  upon  the  track  of  the 
railroad,  and  be  Killed  by  the  train, 
the  owner  of  such  animals  could  not 
recover Ibid. 

8.  Contract — Location  of  Railroad. — 
Where  a  subscription  was  made  to 
the  capital  stock  of  a  railroad  com- 

{>any  upon  condition  that  the  final 
ocation  of  the  road  should  be  upon 
a  certain  route,  the  permanent  loca- 
tion of  the  road  contemplated  by  the 
contract  was  held  to  be  the  adoption 
by  the  directors  of  the  route  men- 
tioned. Smith  et  al.  v.  Allison 
et  al 866 

9.  Service. — Suit  against  the  railroad 
company,  before  a  justice  of  the 
peace,  for  killing  stock.  The  sum- 
mons was  served,  ten  days  before  the 
return  day,  on  a  conductor.  On  the 
return  day  the  defendant  specially 
appeared,  and  brought  to  the  knowl- 
edge of  the  justice,  by  affidavit,  the 
fact  that  the  principal  office  of  the 
railroad  company  was  not  in  this 
state,  and  thereupon  moved  to  set 
aside  the  process  and  service  as  in- 
sufficient, and  dismiss  the  cause. 
This  motion  was  overruled  ;  and,  on 
motion  of  the  plaintiff,  the  justice 
continued  the  cause,  and  fixed  a  time 
for  trial  twenty-eight  days  thereafter. 
Defendant  made  default  at  the  trial, 
appealed  to  the  Circuit  Court,  and  re- 
newed his  motion,  which  was  again 
overruled. 

Held,  that  this  question  was  decided 
against  appellant  in  the  case  of  the 
Michigan  Southern,  etc.  Railroad  Com- 
pany v.  Shannon,  13  Ind.  171,  and 
reaffirmed  in  the  case  of  the  Ohio 
and  Mississippi  Railroad  Company  v. 
Outer,  16  Ind.  440,  to  which  rulings 
the  court  adheres. 

Held,  also,  that  the  continuance  of  the 
cause  was  sufficient  notice  to  the  de- 
fendant. The  Toledo  and  Wabash 
Railway  Company  v.  Talbert 438 

10.  Statute  Construed . — The  8th  sec- 
tion of  the  "act  to  provide  for  the 
incorporation  of  railroad  companies," 
(1  G.  k  H.  507,)  authorizing  notice  to 
be  given  of  calls  for  payment  by  in- 
stallments of  stock  subscriptions,  only 
includes  money  subscriptions.  Ohio, 
Indiana,  and  Illinois  Railroad  Com- 
pany v.  Cramer 490 

11.  Subscriptions  to  Capital  Stock. — 
Where  a  subscription  to  the  capital 
stock  of  a  railroad  company  is  made 
payable  in  work  and  materials,  and 
not  in  installments,  the  company 
can  not  require  payment  in  install- 
ments by  resolution  of  the  board  of 
directors..... ...Ibid. 


12.  Same — Demand. — Where  the  place 
of  payment  was  fixed  by  the  con- 
tract, and  the  time  of  payment  waa 
not  fixed,  a  demand  should  have  been 
made ;  and  a  resolution  of  the  board 
of  directors  calling  for  payment  by 
installments,  was  not  a  sufficient  de- 
mand where  the  subscription  to  the 
capital  stock  was  payable  in  mate- 
rials  ~.Ibid. 

13.  Injury  to  Animals. — Where  ani- 
mals are  killed  by  the  train  of  an- 
other corporation,  running  in  its  own 
name  and  in  its  own  behalf,  and  un- 
der its  own  control,  over  a  part  of  the 
track  of  the  defendant,  the  owner  of 
the  road,  under  a  contract  for  that 
purpose  between  the  two  corpora- 
tions, the  company  owning  the  road 
is  liable  under  the  statute.  The  Indi- 
anapolis and  Madison  Railroad  Com- 
pany v.  Solomon 534 

14.  Receiver — Damages. — Suit  against 
the  railroad  company  to  recover  dam- 
ages for  injuries  resulting  from  a  col- 
lision with  the  rolling  stock  of  the 
company,  under  the  management  of 
her  hands.  On  the  trial,  the  defend- 
ant offered  evidenoe  for  the  purpose 
of  showing,  under  the  general  denial, 
that  at  the  time  of  the  committing 
of  the  alleged  grievances,  the  rail- 
road was  not  in  her  possession,  or  in 
any  manner  under  her  control ;  that 
she  did  not  employ,  pay,  or  in  any 
manner  control  the  hands,  servants, 
or  agents  engaged  on  the  road  in  the 
running  of  trains,  or  in  any  other 
capacity ;  and  that  the  servants  who 
are  charged  with  having  committed 
Bnid  injury  were  not  the  servants  of 
the  company  or  under  her  control ; 
but  that  the  railroad,  with  all  its 
appurtenances,  was  in  the  exclusive 
possession,  use,  and  control  of  a  re- 
ceiver appointed  by  the  United  States 
District  Court,  who  had  the  employ- 
ment and  control  of  all  the  hands 
used  upon  the  road. 

Held,  that  the  evidence  was  material 
and  relevant  to  the  issue,  and  should 
have  been  admitted. 

Held,  also,  that  th*  possession  of  a  re- 
ceiver, appointed  oy  the  court,  can 
not  be  regarded  as  the  possession  of 
the  railroad  company. 

Held,  also,  that  a  railroad  company 
can  not  be  held  liable  for  the  act  of 
any  servant  of  a  receiver  appointed 
by  the  court.  The  Ohio  and  Missis- 
sippi Railroad  Co.  v.  Davis 553 

15.  Complaint  —  Negligence.  —  The 
averment  that  "the  defendant  ran 
the  train  with  carelessness  and  gross 
negligence,"  whereby,  etc.,  is  suffi- 
cient upon  demurrer. ....Ibid. 
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REASONABLE  DOUBT. 

See  Evidence,  8. 

RECEIVER. 

Railroad  Company  —  Damages.  —  Salt 
against  the  railroad  company  to  re- 
cover damages  for  injuries  resulting 
from  a  collision  with  the  rolling 
stock  of  the  company,  under  the 
management  of  her  hands.  On  the 
trial,  the  defendant  offered  evidence 
for  the  purpose  of  showing,  under 
the  general  denial,  that  at  the  time 
of  the  committing  of  the  alleged 
grievance*,  the  railroad  was  not  in 
her  possession,  or  in  any  manner 
under  her  control ;  that  she  did  not 
employ,  nay,  or  in  any  manner  con- 
trol the  nands,  servant*,  or  agents 
engaged  on  the  road  in  the  running 
of  trains,  or  in  any  other  capac- 
ity, and  that  the  servants  who  are 
charged  with  having  committed  said 
injury  were  not  the  servants  of  the 
company  or  under  her  control ;  but 
that  the  railroad,  with  all  its  appur- 
tenances, was  in  the  exclusive  pos- 
session, use,  and  control  of  a  receiver 
appointed  by  the  United  States  Dis- 
trict Court,  who  had  the  employment 
and  control  of  all  the  hands  used 
upon  the  road. 

Held,  that  the  evidence  was  material 
and  relevant  to  the  issue,  and  should 
have  been  admitted. 

Held,  also,  that  the  possession  of  a  re- 
ceiver appointed  by  the  court  can  not 
be  regarded  as  the  possession  of  the 
railroad  company.  The  Ohio  and 
Mississippi  B.  -R.  Co.  v.  Davis...,  553 

RECORDS. 
See  Evidence,  1,  2,  3. 

1.  After  an  appearance,  the  judgment 
being  rendered  for  want  of  an  an- 
swer, the  process  by  which  the  de- 
fendant was  brought  into  court  forms 
no  part  of  the  record.  The  Floyd 
County  Agricultural  and  Mechanical 
Association  v.  Tompkins  et  al 348 

2.  Practici. — In  a  proceeding  to  cor- 
rect a  mistake  of  the  clerk  in  the 
entry  of  a  judgment,  a  complaint 
was  filed  showing  the  facts,  a  sum- 
mons was   issued,  demurrers   were 

'  filed   and    acted    upon,  and    issues 
formed  and  a  trial  t>y  jury  had,  as 
in  ordinary  cases. 
Meld,  that  such  proceedings  were  irreg- 
ular.   Jenkins  et  al.  v.  Long  et  al.  450 

3.  Clerical  Errors. — The  court  has 
power  to  make  its  record  speak  the 
truth  as  to  what  it  has  done,  upon 
the  suggestion  that  its  ministerial 


officer  has  not  correctly  recorded  the 
judgment  actually  rendered Ibid. 

4.  Evidence. — On  a  motion  to  correct 
a  clerical  error  in  the  entry  of  a 
judgment,  evidence  is  admissible 
outside  of  the  judgment  sought  to 
be  amended +....Ibid 

5.  The  special  appointment  of  a  judge 
is  not  required  to  be  certified  in  the 
transcript  of  the  record,  and  in  the 
absence  of  all  objection  the  Supreme 
Court  will  presume  the  appointment 
was  properly  and  regularly  made. 
The  Board  of Commissioners  of  Fount- 
ain County  v.  Coats,  17  Ind.  150,  over- 
ruled.   Feastery.  WoodfUl 403 

RECOGNIZANCE. 

Complaint  on  a  forfeited  recognizance. 
Breach,  failure  of  the  principal  to  ap- 
pear according  to  the  terms.  Answer, 
oy  the  surety,  that  after  forfeiture, 
and  before  the  commencement  of 
suit,  his  principal  had  enlisted  as  a 
volunteer  in  tne  army,  and  surety 
could  not  surrender  him. 

Meld,  that  this  was  no  defense.  Win- 
ningerr.  The  State 228 

REFEREES. 
See  Trial,  2. 

RENTS  AND  PROFITS. 

See  Appeal,  3,  4. 

Tenants  in  Common. — Where  one  uses 
and  occupies  the  land  of  which  others 
are  tenants  in  common,  the  law  im- 
plies a  promise  to  them  to  pay  a 
reasonable  value  for  the  use  of  the 
premises.    EstepY.Estep 114 

REPLEVIN. 

1.  Burden  op  Proof. — In  an  action  of 
replevin  to  recover  wheat,  where  the 
answer  sets  up,  in  substance,  prop- 
erty in  defendants,  the  burden  of 
proof  is  upon  plaintiff.  Turner  et  al. 
v.  Cool 57 

2.  Verdict. — A  verdict  "for  defend- 
ants "  in  replevin  is.  in  effect,  a  find- 
ing that  plaintiff  unlawfully  took  the 
property,  and  that  the  defendants  are 
entitled  to  the  possession,  and  shows 
a  breach  of  tne  replevin  bond  to 
prosecute    the    action    with    effect. 

Wheat  v.  Oatterlin 85 

3.  Practice — Amendment. — Where  the 
proceedings  in  an  action  of  replevin 
were  reviewed  and  corrected  during 
the  pendency  of  an  action  on  the 
bond,  the  court,  in  the  exercise  of  its 
discretion,  had  the  right  to  allow  the 
proceedings  and  judgment  on  review 
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to  be  added  a*  an  amendment  in  a 
supplementary  complaint  in  the  ac- 
tion on  the  bond ~ Ibid. 

4.  Vbbbiot. — In  a  replevin  suit,  it  is 
not  necessary  that  tne  verdict  should 
find  that  the  defendant  actually  took 
and  detained  the  goods,  where  the 
taking  into  possession  and  detention 
are  admitted  in  the  answer.  Wil- 
coxon  v.  Annuity 285 

5.  Practice  in  the  Supreme  Coubt. — 
Where  the  finding  in  replevin  did 
not  ascertain  the  value  of  the  goods, 
but  the  appellant,  in  whose  favor  it 
was,  made  no  motion  in  the  lower 
court  to  have  it  corrected,  he  will  be 
regarded  in  the  Supreme  Court  as 
having  waived  the  error Ibid. 

6.  Replevin  Boyd — Demubrkr. —  Suit 
upon  a  replevin  bond.  The  com- 
plaint averred  that  A  sued  out  a  writ 
against  B  and  C  for  the  recovery  of 
the  personal  property  of  B,  at  the 
time  in  the  possession  of  C;  that  the 
bond  in  the  replevin  suit  was  made 
payable  to  B  and  C;  that  the  suit 
was  dismissed,  and  judgment  ren- 
dered against  A  in  favor  of  the  de- 
fendants for  costs,  and  the  property 
ordered  to  be  returned  to  B.  De- 
murrer to  the  complaint  overruled. 

Held,  that  the  fact  that  the  property 
was  ordered  to  be  returned  to  B  does 
not  show  that  C  had  no  interest  in 
the  suit  on  the  replevin  bond,  ond  the 
demurrer  was  correctly  overruled. 
Story  et  al.  v.  CfDeaetal 326 

7.  Replevin  Bond—  Defense.  —  In  a 
suit  on  a  replevin  bond,  for  a  failure 
to  return  the  property  as  stipulated, 
the  defendant  answered,  in  one  par- 
agraph, that  after  the  property  nad 
been  delivered  to  him  by  the  officer, 
on  the  same  day,  one  of  the  plaintiffs 
violently  and  forcibly  took  it  out  of 
his  possession,  and  deprived  him  of 
the  possession  thereof,  wherefore  he 
could  not  make  return  thereof.  De- 
murrer to  the  paragraph  sustained. 

Held,  that  the  facts  stated  would  not 
bar  the  action,  but  would  perhaps  be 
sufficient  to  bar  a  recovery  for  the 
value  of  the  property,  or  go  in  miti- 
gation of  damages  to  that  extent. 

Meld,  also,  that  the  facts  alleged  could 
be  given  in  evidence  under  the  gen- 
eral denial,  which  was  also  pleaded, 
and  hence  appellant  sustained  no  in- 
jury by  the  action  of  the  court  in 
sustaining  the  demurrer Ibid. 

8.  Damages. — The  complaint  and  affi- 
davit in  the  replevin  suit  described 
the  lumber  thus:  "20,000  feet  of 
black-walnut  lumber,  loaded  on  four 
cars  at  the  HunUvilU  depot."  The 
evidence  shows  that  the  defendant, 


.  in  the  replevin  suit  claimed  all  the 
lumber  in  the  four  cars ;  that  it  was 
all  black-walnut  lumber,  and  bad 
all  been  loaded  on  the  cars  under  the 
contract   of  sale   by  defendant    to 

I  plaintiff.  The  suit  was  for  four  car- 
oads  of  lumber,  which  were  esti- 
mated in  the  affidavit  to  contain 
20,000  feet  The  replevin  suit  seems 
to  have  been  used  as  a  means  of  ob- 
taining possession  of  the  lumber 
without  paying  for  it  according  to 
the  contract;  and  when  that  end 
was  obtained,  the  suit  was  dismissed, 
leaving  the  defendant  in  that  suit  to 
his  remedy  on  the  bond  to  recover 
the  value  of  the  lumber.  The  lum- 
ber was  thus  procured  in  1857;  the 
suit  on  the  bond  was  tried  in  1662. 

Held,  that  in  the  suit  on  the  bond  the 
jury  were  fully  justified  in  finding 
that  there  were  24,000  feet  of  lumber. 

Held,  also,  that,  under  the  circum- 
stances, it  may  reasonably  be  pre- 
sumed that,  by  way  of  damages,  the 
jury  added  to  the  value  of  the  lum- 
ber, as  shown  by  the  evidence, 
interest  for  the  delay  of  pay- 
ment, which  would  fully  cover  the 
amount  of  damages  assessed  by  the 
jury Ibid. 

9.  Levy. — The  levy  of  an  execution 
gives  to  the  officer,  while  the  execu- 
tion remains  in  his  hands,  such  a 
special  property  in  the  goods  levied 
upon  as  will  enable  him  to  maintain 
replevin  for  them,  or  defend  the  pos- 
session thereof  against  one  not  the 
owner.    Dunkin  v.  McKee... 447 

10.  Replevin  Bond  —  Mitigation  of 
Damages. — Where  there  was  a  final 
trial,  in  a  replevin  suit,  and  a  judg- 
ment against  the  defendant  for  the 
return  of  the  property,  he  can  not, 
in  a  suit  upon  the  replevin  bond,  for 
a  failure  to  return  the  same,  avoid  a 
recovery  of  its  value,  by  showing 
that  it  was  the  property  of  a  stranger. 
Smith  et  al.  v.  LUker 500 

11.  Evidence. — In  a  suit  upon  a  re- 
plevin bond,  where  the  answer  was  a 
general  denial,  the  plaintiff  should 
give  in  evidence  tne  undertaking 
sued  on  to  entitle  him  to  recov- 
er  Ibid. 

RESCISSION. 

Tender.— Where  a  corporation  has,  by 
the  false  representations  of  its  agent, 
induced  a  subscriber  to  convey  his 
land,  and  receive  his  stock  certifi- 
cates, before  the  condition  of  his 
subscription  haB  been  performed  by 
the  company,  and  the  land  has  after- 
ward been  conveyed  by  the  corpora- 


■■MM 


INDEX. 


688 


tion  to  purchasers,  with  fall  knowl- 
edge of  the  condition,  and  its  non- 
performance, no  action  for  rescission 
can  be  maintained  against  the  com- 
pany and  their  assignees,  until  a 
lender  of  the  stock  certificates  has 
been  made  to  the  corporation,  condi- 
tional upon  their  procuring  a  deed 
of  reconveyance  of  the  land  to  the 
subscriber.  Parks  v.  The  JSwansviUe, 
etc.  R.B.Oo 567 

RESIDENCE. 

1.  Residence  is  the  being  in  a  given 
place  with  the  intention  of  making  it 
one's  home.  McCollem  v.  White....  43 

2.  The  residence  of  the  wife  and  chil- 
dren follows  that  of  the  husband  and 
father. Ibid. 

RETAILING. 
See  Bokd,  1.    Information,  I. 

ROADS. 

AeeTuBVpncts.   Corporation,  7.   Rail- 
roads.   Highways.    Streets. 

ROBBERY. 
See  Criminal  Law,  1. 


SALE. 
See  SHiairr's  Sales. 

BALE  OF  LAND  FOR  TAXES. 
&e  Taxis. 

SALE  OF  SPIRITUOUS  LIQU0R8. 

See  Criminal  Law.    Indictment.    Li- 
cense.   Bond. 

SCHOOL  FUND. 

1.  Mortgage. — Suit  to  foreclose  a  mort- 
gage upon  certain  real  estate,  given 
to  secure  a  loan  of  school  funds.  At 
the  time  the  loan  was  made  there 
was  a  prior  incumbrance  on  the 
lands  mortgaged,  of  which  mot  the 
auditor  had  notice  bj  the  borrower's 
affidavit  of  title. 

Held,  that  the  mortgage  was  valid,  as 
against  the  borrower. 

Held,  also,  that  the  object  of  the  legis- 
lature, in  forbidding  loans  of  school 
funds  on  mortgage  of  land,  on  which 
there  is  a  prior  incumbrance,  is  to 
make  the  loan  secure  beyond  any 
contingency.  Deming  et  aL  v.  The 
State  ex  ret.  Miller . 416 


2.  Contracts  Prohibited  bt  Statute. — 
The  general  rule  is  that  the  courts 
will  not  enforce  contracts  prohibited 
by  statute,  nor  allow  the  recovery 
of  money  paid  in  pursuance  of  them, 
but  the  parties  will  be  left  without 
remedy  whenever  they  are  in  pari 
delicto.  But  this  rule  is  not  appli- 
cable where  the  contract  is  pro- 
hibited for  the  mere  protection  of 
one  of  the  parties  against  an  undue 
advantage,  which  the  other  party  is 
supposed  to  possess  over  him.  The 
State  v.  The  State  Bank,  5  Ind.  353, 
overruled Ibid. 

3.  Mortgage— Notice. — The  mortgage 
sued  on  was  never  acknowledged  or 
proved,  as  our  general  laws  require 
to  admit  a  mortgage  to  record,  but  it 
was  nevertheless  recorded  in  the 
office  of  the  recorder.  After  it  was 
recorded,  but  without  actual  notice 
thereof,  A  became  the  bona  fide  pur- 
chaser of  the  land  for  a  valuable  con* 
si  deration. 

Held,  that  the  fact  that  the  mortgage 
had  been  actually  recorded,  without 
being  acknowledged  or  proved,  as 
the  statute  required  to  entitle  it  to 
be  recorded,  was  not  notice  to  a 
subsequent  bona  fide  purchaser. 

Held,  also,  that  the  act  of  1843,  still  In 
force,  1  Qt.  k  H.  552,  sec.  09,  provides 
that  mortgages  taken  for  loans  of  the 
school  fund  shall  be  considered  to  be 
of  record  from  the  date  thereof,  and 
shall  have  priority  over  all  mort- 
gages and  conveyances  not  pre- 
viously recorded,  and  that  the  fail- 
ure to  make  inquiry  at  the  auditor's 
office  was  the  fault  of  the  pur- 
chaser  Ibid 

SCHOOL  TRUSTEE. 
See  Omoi. 

SERVICE. 
See  Railroad,  9. 

SHERIFF'S  SALE. 

1.  Gross  inadequacy  of  consideration, 
with  any  departure  from  duty  on  the 
part  of  the  sheriff,  which  may  prove 
injurious  to  the  rights  of  the  execu- 
tion defendant  in  the  sale  of  prop- 
erty, will  authorise  the  court  to  set 
aside  the  sale.  Laehley  et  al.  v.  Om- 
eeU 600 

2.  Where  the  execution  defendant  paid 
principal  and  interest  of  the  decree, 
and  requested  the  plaintiff  to  notify 
the  sheriff  that  the  costs  would  be 
paid  when  called  for,  and  the  sheriff 
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was  so  notified,  and  ordered  by  the 
execution  plaintiff  to  proceed  no 
further  with  the  sale,  and  the  sheriff 
sold  the  mortgaged  premises,  worth 
$7,000,  to  the  attorney  of  the  execu- 
tion plaintiff,  for  the  costs,  ($16,)  and 
no  person  was  present  on  the  part 
of  the  execution  defendant  at  the 
sale;  and  where  the  thirty-two  feet 
of  ground  sold  was  part  of  the  ground 
on  which  was  stanaing  a  three-story 
brick  hotel,  sixty-two  feet  front,  and 
the  ground  sold  terminated  in  the 
midst  of  the  rooms  in  each  story, 
and  the  property  could  have  been 
divided  in  other  ways,  without  such 
injury : 

Meld,  that  where  a  sale  is  made  for 
costs  simply,  and  the  officer  acts  for 
his  own  benefit,  the  court  will  scan 
his  conduct  with  severe  scrutiny, 
and  afford  prompt  relief  from  official 
injustice  or  oppression. 

Held,  also,  that  where  the  purchaser  is 
the  attorney  of  the  execution  plain- 
tiff, he  is  not  entitled  to  the  consid- 
eration which,  in  a  case  of  less  hard- 
ship, might  be  accorded  to  a  pur- 
chaser without  notice  of  all  the 
facts. 

Held,  also,  that  it  was  the  duty  of  the 
sheriff  to  have  informed  himself  of 
the  condition  of  the  property  he  was 
about  to  sell  to  realize  his  costs ;  and 
it  was  an  abuse  of  official  discretion 
to  sell  the  property  so  as  to  divide 
the  rooms  through  every  story  of  the 
building,  when  the  debt  could  have 
been  made  wi  thout  such  inj  ury...Iftitf. 

8.  Where  the  sheriff,  in  selling  real  es- 
tate under  execution,  fails  to  comply 
with  the  requirement  of  the  statute 
prescribing  that "  if  the  estate  con- 
sists of  several  lots  or  parcels,  each 
shall  be  offered  separately,  and  no 
more  of  any  real  estate  shall  be  of- 
fered for  sale  than  shall  be  neces- 
sary to  satisfy  the  execution  in  the 
sheriff's  hands,  unless  the  same  is 
not  susceptible  of  division,"  the  sale 
will  be  set  aside.  Catlett  et  al.  v. 
Gilbert  et  al 614 

4.  The  cases  of  West  et  al.  v.  Cooper,  19 
Ind.  2,  and  Patton  et  ux.  v.  Stewart, 
Id.  233,  so  far  as  they  change  the  rule 
previously  existing  with  regard  to 
sheriff's  sales,  are  overruled.. ..Ibid. 

SLANDER. 
See  Practice,  26. 

1.  Complaint  for  slander.  Pleas  in 
denial  and  justification.  Verdict  as 
follows :  "  We,  the  jury,  find  for  the 
defendant,  on  the  grounds  that  we 
do  not  believe  from  the  evidence  that 


the  .words  were  spoken  slanderously 
and  maliciously.  We  further  do  not 
believe  the  plaintiff  guilty  of  theft, 
or  feloniously  abstracting  wheat  or 
flour  from  his  customers.'* 

Held,  that  proof,  under  the  issues;  of 
the  fact  that  the  words  were  either 
explained  at  the  time  they  were 
spoken,  so  as  to  destroy  the  legal 
presumption  of  malice,  or  that  they 
were  spoken  and  understood  as  a 
jest,  or  that  they  were  used  in  a 
privileged  communication,  would 
nave  sustained  the  finding  of  the 
iury,  and  that  such  proof  could 
have  been  made  under  the  general 
denial. 

Held,  also,  that,  as  the  evidence  is  not 
in  the  record,  the  court  will  pre- 
sume such  proof  to  have  beon 
made.    Skilfen  v.  Phillip* 229 

2.  Both  judges  and  jurors  snould  under- 
stand words  in  that  sense  which  the 
author  intended  to  convey  to  the 
minds  of  the  hearers,  as  evinced  by 
the  whole  circumstances  of  the  case. 
It  is  the  province  of  the  jury,  where 
doubts  arise,  to  decide  whether 
words  were  used  maliciously,  and 
with  a  view  to  defame  j  such  being 
matter  of  fact,  to  be  collected  from  all 
concomitant  circumstances ;  and  it  is 
for  the  court  to  determine,  whether 
such  words,  taken  in  the  malicious 
sense  imputed  to  them,  can,  alone, 
or  by  the  aid  of  the  circumstances 
stated  in  the  record,  form  the  legal 
basis  of  an  action.  Harrison  v. 
Findley 265 

3.  The  doctrine  of  construing  words 
in  mitiori  sensu  has  been  ex- 
ploded  Ibid. 

4.  Dkmurbbb. — If  any  set  of  words 
charred  in  any  one  of  the  para- 
graphs of  a  complaint  for  slander 
is  actionable,  a  demurrer  to  that 
paragraph  ought  to  be  over- 
ruled.  Ibid. 

5.  Actionable  Wobds. — As  to  what 
words  are  actionable,  see  opin- 
ion  Ibid. 

6.  When  the  demurrer  is  to  the  en- 
tire paragraph  in  a  complaint  for 
slander,  it  should  be  overruled,  if 
any  set  of  words  charged  in  the 
paragraph  are  actionable.  Modger* 
v.  Lacey 607 

7.  The  words, "  Mrs.  L.  is  as  hard  a 
whore  as  ever  was  in  Logansport," 
are  actionable  per  se Ibid. 

8.  The  words,  "it  was  no  doubt  but 
that  George  Howk  was  as  intimate 
with  Mrs.  L.  (the  plaintiff  meaning) 
as  with  his  own  wife;"  "that  he 

ithe  defendant  meaning)  could  prove 
>y  three  witnesses  that  George  Howk 
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came  out  of  the  bed-room  where  Mrs, 
L.  (meaning  plaintiff)  waa,  with  his 
trowsers     down/'     are     actionable 

per  se Ibid, 

9.  Words  are  to  be  understood  in  their 
plain  natural  import,  according  to 
the  ideas  they  are  calculated  to  con- 
vey to  those  to  whom  they  are  ad- 
dressed  Ibid. 


SPECIFIC  PERFORMANCE. 

1.  In  an  exchange  of  lands  of  equal 
value,  when  no  money  is  to  be  paid, 
and  possession  is  taken  pursuant  to 
the  exchange,  a  delay  of  ten  years 
is,  per  se,  no  bar  to  a  suit  for  spe- 
cific performance  to  compel  the  exe- 
cution of  deeds.  Stretch  it  at.  v. 
Schenck. 77 

2.  Tiki — Rule  at  Law. — A  suit  at  law, 
under  the  old  practice,  could  not  be 
maintained  for  the  recovery  of  an 
installment  of  purchase  money,  upon 
the  payment  of  which  the  deed  was 
to  be  made,  if  the  deed  had  not 
been  tendered  on  the  day  the  in- 
stallment became  due.  Emmons  v. 
Kiger 483 

3.  Time — Bulb  in  Equity. — In  suits  for 
specific  performance  in  equity,  time 
is  regarded  as  waived,  when  the  con- 
duct of  the  defendant  is  such  as  to 
justify  the  inference  that  he  has  ac- 
quiesced in  the  delay ;  and  his  con- 
tinued possession,  under  the  contract 
of  purchase,  and  refusal  to  surrender 
the  possession  to  the  vendor,  have 
always  been  held  sufficient  to  show 
this  acquiescence Ibid. 

4.  Complaint. — In  a  suit  for  the  pur- 
chase money,  on  a  written  contract 
for  the  sale  of  lands,  an  averment  in 
the  complaint  "that  the  defendant 
has  taken  possession,  under  the  con- 
tract, of  the  land  sold,  and  still  holds 
the  same,  and  refuses  to  surrender  it 
to  plaintiff,"  is  sufficient  to  entitle 
plaintiff  to  relief  in  equity Ibid. 

6.  Answer. — Where  the  answer  in  such 
suit  avers  that  the  defendant  has  al- 
ways been,  and  still  is,  ready  and 
willing  to  pay  according  to  the  con- 
tract, upon  the  presentation  of  a 
sufficient  deed,  but  denies  that  such 
deed  was  tendered  conditionally, 
when  the  purchase  money  became 
due,  according  to  the  contract,  instead 
of  being  an  answer  to  the  complaint, 
fortifies  and  supports  it Ibid. 

6.  Written  Instrument. — In  a  suit  for 
the  purchase  money  on  a  written 
contract  for  the  sale  of  land,  where 
the  complaint  avers  performance  of 
the  contract  on  the  plaintiff's  part, 
and  the  tender  of  a  deed,  the  action 


is  not  founded  upon  the  deed,  and  a 
copy  thereof  need  not  be  filed  with 
the  complaint. Ibid. 

8TATUTE8  CITED. 
Annual  Statutes  of  the  State. 

1859.      1  O.  A  H.,  p.  614,  sec.  4. 

Temperance 111-126 

1855.    2  G.  A  H.,  p.  3.    Practice 

in  the  Supreme  Court 169 

1851.    Acta  of  1851,  p.  110.   Swamp 

Lands 300 

1863.    Acts,  p.  24.    Injury  to  Stock.  634 

Revised  Statutes. 

1843,  p.  244.    School  Fund 418 

1843,  p.  227,  sec.  115.     Taxes 436 

1824,  p.  344,  sec.  12.      Taxes 437 

1843,  p.  608,  Bees.  82,  92.    Guard- 
ian and  Ward 608 

1.  G.  k  H.,  p.  411,  sec.  1.    Impris- 
onment    139 

p.    351,   sec.    7.     Statute   of 

Frauds 166 

p.  224.     Cities—Cemeteries....  189 

p.  294,  sec.  17.    Descent 203 

p.  108,  sec.  168.    Tax  Deeds.  34-47 

p.  351,  sec.  8 289 

p.  737.    Swamp  Lands 300 

p.  597.        "  «       302 

p.  606.        "  « 303 

pp.  374, 375,  sec.  56.  Acknowl- 
edgments   324 

p.  258,  sec.  6.    Married  Wo- 
men   324 

p.  125,  sees.  6,  7.    Banks 336 

p.  479,  sec.  22.     Plank-roads.  368 

p.  611.     Telegraph  Companies.  877 

p.  231.  Improvement  of  Streets.  382 

p.  221,  sec.  21.    Incorporation 

of  Cities 424 

p.  228,  sec.  42.    Incorporation 

of  Cities 427 

p.  70,  sec.  10.    Assessment ....  427 

p.  589,  sec.  9.    Highways 482 

p.  507,  sec.  8.     Incorporation 

of  Railroads 491 

p.  522.    Injury  to  Stock 535 

p.  474.     Turnpike  Act 624 

2.  G.  A  H.,  p.  486,  sec.  10.  Admin- 
istration     80 

p.  491 ,  sec.  22.  Administration.    79 

p.  493,  sec.  28.  "  79 

p.  158,  sec.  211 97 

p.  33,  sec.  1 108 

p.  79,  sec.  60,  clause  4.     De- 
murrer   110 

p.  424,  sees.  144,145 Ill 

p.  400,  sees.  61,  64,  58,  59.  In- 
dictment   113 

p.  421,  sec.  128.     Fines  and 

Costs 130 

p.  403.    Indictment 180 

p.  330,   sec.  784.     Death   by 

Wrongful  Act 135 
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8  G.  k  H.,  pp.  319.  320,  iect.  738, 

784 141 

pp.  114,  115,278.     Variant*...  150 

pp.403,  404.    Indictment 152 

p.  438.    Assault  with  intent  to 

Commit  Felony 152 

pp.  405, 427, 428,  420.    Indict- 
ments   154 

p.  301.    Liens  on  Water-craft.  160 

p.  244,  sec*.  453, 454.    Execu- 
tion    172 

pp.  327,  $28,  sect.  771,  772. 

Duties  of  Attorneys 175 

p.  47,  tee.  10.    Parties 196 

p.  318,  sec.  716.    Habeas  Cor- 
pus    209 

p.  319,  sec.  724 M 209 

p.  308,  sees.  674,  677.    Sure- 
ties   219 

p.  99,  sec.  72.    Pleading 221 

—  p.  404,  sees.  61,  62.    Indict- 
ment   233 

p.  408,  sec.  84.     Juror 236 

p.  214,  sec.  352.    New  Trial...  274 

pp.278,  580 316 

p.  122,  sec.  101 316 

p.  597,  sec.  70.    Justices 316 

—  p.  280,  sec.  587.     Proceedings 

to  Review  Judgment 351 

p.  273,  sec.  559.    Record 352 

p.  328,  sec.  775 352 

— —  p.  261,  sec.  522.     Proceedings 

Supplementary  to  Execution 857 

p.  2.    Practice 360 

p.  336,  sec.  802.    Bill  of  Ex- 

ceptions 361 

p.  336,  sec.  797.     Person 363 

pp.  896,  397.     Warrant 363 

p.  24,  sec  15.    Common  Pleas 

Court 363 

p.  475,  sec.  66.     Obstructing 

Highway 363 

p.  428,  sec.  170.    Person.......  364 

—  p.  350,  sec.  7.    Divorce 374 

p.  210,  sec.  347.    Practice 383 

p.  352,  sec.  16.    Divorce 390 

p.  33,  sec.  1 391 

—  p.  503,  sec.  66.    Executors  and 
Administrators 395 

—  p.  81,  sec.  64.    Demurrer 396 

p.  118,  sees.  99,  101,  380,  580. 

Practice 430 

p.  363,  sec.  9.     Partition 444 

p.  283,  sees.  601,  612.    New 

Triad 474 

p.  225,  sec.  396.     Costs 475 

p.  273,  sec.  659.    Record 497 

p.  523,  sec.  136.    Widow's  $300.  506 

—  p.  81,  sec.  54.    Jurisdiction...   535 

p.  624,  sec.  15.    Bastardy 639 

— —  p.  91,  sec.  69.     Counter-claim.  544 
p.  104,  sec.  78.     Written  In- 

struments 541 

—  p.  344,  sec.  9.    Award 549 

pp.  210, 211,  sec.  349,  350, 351. 

Trial  by  Referees 550 


2  G.  k  H.,  p.  566,  see.  5.  QuareU 
ion's  Bond. u - 653 

p.  651,  sec.  6.      Trusts  and 

Powers 675 

p.  662,  sec  13.     Trusts  and 

Powers „. 676 

p.  104,  sec.  78.    Pleading 688 

p.  692,  sec.  68.    Justices  of  the 

Peace ^ 589 

p.  227,  sec  397.     Costs 606 

p.  668,  sec.  13.    Guardian  and 

Ward 610 

p.  631,  sec  163.    Decedent's 

Estates M 611 

p.  220,  sec  1,  note.  Judg- 
ments    61 1 

p.  315,  sec.  7.     Assessments...  625 

STATUTES  CON8TRUBD. 

See  Cbucinal  Law,  10, 12, 13.    Attach- 
ment, 1.     IxPRISORMUTy  4. 

1.  Tkupsbakcb  Law. — Section  14, 1  G. 
k  H.  617,  of  the  temperance  law  of 
1859,  is  constitutional,  overruling 
Lauer  v.  The  State.  22  Ind.  461,  and 
reaffirming  the  ruling  on  this  point 
in  Thomasson  y.  The  State,  15  Ind. 
449.    Reams  y.  The  State* ~  HI 

2.  Bond  to  Obtais  Licskbb  fob  Bb- 
tailing. — The  condition  of  the  bond 
required  by  the  fourth  section  of  the 
temperance  act  of  1859  (1  G.  k  H. 
614,  et  seq.)  is  twofold :  first,  that  the 

Srincipal  obligor  will  keep  an  or- 
erly  and  peaceable  house  j  second, 
that  he  will  paj  all  fines  and  costs 
that  may  be  assessed  against  him ; 
and  it  is  no  answer  to  a  breach  of  its 
conditions  that  the  defendant  is  lia- 
ble to  a  criminal  prosecution  for  the 
acts  constituting  such  breach.  The 
State  of  Indiana  ex  rel.  Auditor,  etc. 
v.  WhiteneretaL 124 

3.  DlATH  CAVSBD  BT  A  WRONGFUL  ACT 
OF  AVOTHBB — COMPLAINT. — The  right 

to  sue  in  such  cases,  under  sec  784, 
2  G.  k  H.  330,  is  given  to  the  personal 
representative  of  the  deceased ;  but 
the  action. is  prosecuted  for  the  ben- 
efit of  the  widow  and  children,  or 
next  of  kin.  and  the  names  of  these 

Sersons,  ana  their  relationship  to  the 
eceased,  should  be  stated  in  the 
complaint.  The  Indianapolis,  Pitts- 
burg, and  Cleveland  Railroad  Co.  v. 
Keely's  Adm'r 133 

4.  Sec.  158,  2  G.  k  H.  138.    (See  At- 

TACHMINT,  1.) 

5.  Sec  11, 2  G.  k  H.  411.   (See  Ixrmis- 

ONMENT,  40 

6.  It  is  the  duty  of  the  court  to  construe 
the  words  of  a  statute  in  their  plain 
and  ordinary  sense,  unless  such  con- 
struction would  lead  to  absurdity. 

.  Ruber  y.  Robinson 137 
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7.  Sections  45*,  464, 2  G.  k  H.  244.  (See 
Execution,  3,  4,  6.) 

8.  When  two  statutes  are  inconsistent* 
the  last  will  be  held  to  be  the  law. 
The  State  v.  Craig  et  aU 185 

t.  Parties. — Where  one  party  brings 
a  suit,  under  section  19  of  the  code, 
for  the  benefit  of  many  having  a 
common  interest,  but  too  numerous 
to  be  brought  before  the  court,  it  is 
sufficient  if  they  are  described  with 
as  much  certainty  as  the  nature  of 
the  controversy  will  admit*  and  not 
necessary  that  they  should  be  de- 
signated as  an  association  or  class. 
Sourse  et  al.  v.  Marshall 194 

10.  Sections  674,  077,  2  G.  &  H.  908. 
(See  Burettes,  1.) 

11.  Section  78,  1  6.  4  H.  407.  (See 
Vinci,  1.) 

12.  Section  70,  2  G.  A  H.  597,  is  consti- 
tutional.   Robinson  v.  Skipworth.  311 

18.  Effect  or  Dun. — The  provision  of 
the  statute,  1G.  AH,  section  168, 
page  108,  which  makes  a  tax  deed 
conclusive  evidence  of  the  facts 
therein  recited,  except  the  fact  that 
the  taxes  had  not  been  duly  paid,  is 
in  derogation  of  common  law,  and 
must  be  strictly  construed.  Gavin  v. 
Shuman 32 

14.  Tax  Title— Effect  or  Dud.— It 
seems  not  competent  for  the  legisla- 
ture to  make  a  deed  of  land  sold  for 
taxes  conclusive  evidence  of  the  facts 
therein  recited.  (1  G.  k  H.  108, 1 09.) 
White  v.  Flynn  et  al. 46 

15.  Crimes — Difinitiox  or. — The  act 
of  May  31,  1852,  (1  G.  k  H.  416,)  pro- 
viding "that  crimes  and  misde- 
meanors shall  be  defined,  and  the 
punishment  therefor  fixed,  "by  the 
statutes  of  this  state,"  so  far  as  it  is 
in  conflict  with  the  act  of  June  10, 
1852,  (2  G.  k  H.  434,)  defining  felo- 
nies and  prescribing  punishment 
therefor,  is  repealed  by  the  latter  act. 
Wall  v.  The  State 150 

16.  Obstruction  of  Highways.— The 
act  of  June  14,  1852,  providing  pun- 
ishment for  obstruction  of  high- 
ways, is  sufficiently  definite.  State 
v.  Craig  et  al 185 

17.  Remedial  statutes  should  be  con- 
strued largely  and  beneficially,  so  as 
to  advance  the  remedy.  Tousey  v. 
Bellet  al 423 

18.  Practice.  — Sections  99,  101,  880, 
and  580  of  the  code  were  intended  to 
silence,  in  the  Supreme  Court,  every 
objection  which  did  not  go  to  the 
merits  of  the  controversy,  and  ren- 
der unavailing  every  merely  techni- 
cal point  which  formerly  could  have 
been  urged  here.  Webb  et  al.  v. 
Thompson 428 


19.  The  complaint  avers,  id  substance, 
that  in  the  year  1858  the  plaintiff 
employed  A,  as  his  agent,  to  pur- 
chase a  lot  of  ground  of  about  one 
acre,  upon  which  plaintiff  designed 
to  erect  a  house  suitable  for  himself 
and  wife  to  live  in ;  that  said  A  did 
so  purchase  for  plaintiff  said  lot  of 

Sound,  which  is  fully  described  in 
e  complaint;  that  the  plaintiff 
paid  as  the  consideration  therefor  the 
sum  of  $100  to  one  3,  the  owner  of 
the  same  at  that  time ;  that  Bf  in- 
stead of  conveying  the  lot  to  plaintiff, 
as  he  should  have  done,  conveyed  it 
to  C,  as  a  trustee,  for  and  for  the  use 
of  t>;  that  said  deed  was  so  made 
without  the  knowledge  or  consent  of 
plaintiff;  that  since  the  making  of 
said  deed,  I)  has  died.  Prayer,  that 
the  court  decree  that  plaintiff  is  en- 
titled to  a  conveyance  of  the  prem- 
ises, and  that  defendants  be  com- 
pelled to  convey  to  him,  etc. 
Held,  that  the  words  "  absolute  convey- 
ance in  his  own  name."  used  in  the 
8th  section  of  "An  Act  concerning 
Trusts  and  Powers,"  2  G.  k  H.  651,  as 
applied  to  the  facts  stated  in  the 
complaint,  mean  an  absolute  convey- 
ance as  against  the  plaintiff,  in  con- 
tradistinction to  a  conveyance  to  a 
trustee  for  the  use  of  the  plaintiff 
Wynn  et  ux.  v.  Sharer 573. 

20.  Section  58,  2  G.  k  H.  592,  requires 
judgments  of  justices  of  the  peace  to 
be  entered  and  signed.  Mingle  v. 
Weston 588 

21 .  Guardian's  Bond. — On  a  bond  given 
by  a  guardian  under  the  statute  of 
1843,  he  and  his  sureties  are  liable 
for  all  the  personal  estate  or  moneys 
of  the  ward  that  may  have  come  into 
the  guardian's  hands,  except  such  as 
may  have  been  received  from  the 
sale  of  the  ward's  real  estate,  made 
on  the  application  or  petition  of  the 
guardian.  Potter  et  at.  v.  The  State 
exrel.  Thompson 607 

22.  Same.  — The  13th  section  of  the 
act  touching  the  relation  of  guard- 
ian and  ward,  makes  section  163, 
2  G.  k  H.  531,  applicable  to  suits 
on  bonds  of  guardians,  and  under 
it,  in  such  suits,  ten  per  cent,  dam- 
ages should  be  added  to  the  amount 
found  to  be  retained  by  the  guard- 
ian  Ibid. 

23.  Same.— The  act  of  1858,  2  G.  k  H. 
220,  providing  that  judgments  for 
money  collected  or  held  in  a  fidu- 
ciary character  shall  be  collected 
without  benefit  of  valuation  or  ap- 

graieement  laws,   is   applicable   to 
onds  executed  before  as  well  as  after 
its  passage End. 
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14.  Two  modes  of  making  the  assess- 
ment, when  private  property  ii  taken 
for  public  use  by  turnpike  compa- 
nies, are  provided  by  statute;  one 
under  section  7  of  the  Turnpike  Act, 
1  G.  k  H.  474,  and  the  other  under 
2G.AH.  315.  Sidener  et  al.  y.  The 
NorrisUnon,  etc.  Turnpike  Company 
et  al 623 

STATUTE  OP  FRAUDS. 
See  Frauds,  Statuti  or. 

STATUTE  OF  LIMITATION. 
See  Limitation. 

STOCK— IN  JURY  TO. 
See  Injury  to  Stock. 

8TOCK— SUBSCRIPTION  OF. 

1.  Waiver. — A  condition  precedent  in 
a  subscription  of  land  to  a  corpora- 
tion is  waived,  when  the  subscriber, 
before  any  act  of  the  corporation  in- 
dicative of  an  intention  to  comply 
with  the  condition,  executes  his  deed 
absolute  in  form,  and  receives  the 
stock  of  the  corporation  therefor. 
Parks  v.  The  EvansviUe  etc.  R.  Jt. 
Company 567 

S.  Rescission — Tinder. — Where  a  cor- 
poration has,  by  the  false  representa- 
tions of  its  agent,  induced  a  sub- 
scriber to  convey  his  land,  and  re- 
ceive his  stock  certificates,  before  the 
condition  of  his  subscription  has 
been  performed  by  the  company,  and 
the  land  has  afterward  been  con- 
veyed by  the  corporation  to  pur- 
chasers, with  full  knowledge  of  the 
condition,  and  its  non-performance, 
no  action  for  rescission  can  be  main- 
tained against  the  company  and 
their  assignees,  until  a  tender  of  the 
stock  certificates  has  been  made  to 
the  corporation,  conditional  upon 
their  procuring  a  deed  of  recon- 
veyance of  the  land  to  the  sub- 
scriber  Ibid. 

8T0LEN  PROPERTY. 

1.  A  bought  a  stolen  horse  at  public 
auction,  kept  him  for  several  months, 
and  sold  him  in  good  faith,  without 
any  knowledge  that  the  horse  had 
been  stolen,  or  any  notioe  of  plain- 
tiff's claim. 

Held,  that  he  was  responsible  to  the 
owner  of  the  horse  for  its  value. 
Robinson  v.  Skipworth 311 

2.  The  English  doctrine,  that  the  owner 
of  the  stolen  property  must  prosecute 
the  felon  to  conviction  before  he  can 


have  a  civil  action  to 
goods,  never  had  any  application  in 
this  country,  and  in  England  is  now 
confined  to  cases  in  which  the  felon 
is  a  necessary  party Ibid. 

STREETS. 
#ee  Cities. 

SURVEYS. 
See  Boundaries. 

SUPREME  COURT. 

See  Demurrer,  6.    Evidence,  IS. 
cution,  2.    Jurisdiction,   1. 
tics.    Replevin,  5. 

1.  Questions  in  the  Record. — The 
sons  relied  upon  for  a  new  trial  are  not 
questions  in  the  record,  in  the  mean- 
ing of  the  constitutional  provision 
requiring  the  Supreme  Court  to  state 
in  writing  each  question  arising  in 
the  record,  and  the  decision  of  the 
court  thereon,  but  are  arguments 
upon  the  question,  to  be  considered 
so  far  as  may  be  necessary  to  decide 
it.  Judah  v.  The  Trustees  of  Vin- 
cennes  University. 272 

2.  Practice. — To  simply  say  that  a  cer- 
tain action  of  the  court  below  was 
wrong,  is  not  to  be  regarded  as 
making  a  point,  under  the  28th  rule, 
in  force  when  this  cause  was  sub- 
mitted.    Crisman  v.  Masters..-.  319 

3.  Same. — The  appellant  can  not  com- 
plain of  the  error  of  the  lower  court 
m  refusing  to  dismiss  proceedings 
in  attachment,  when  the  issues  in 
attachment  were  decided  in  his 
favor.  Hubble  et  al.  v.  Wright 
et  al 322 

4.  Rules  or  the  Supreme  Court. — The 
30th  rule  of  the  Supreme  Court,  re- 
quiring every  bill  of  exceptions  to 
contain  the  technical  words,  "  this 
was  all  the  evidence  given  in  the 
cause,"  is  rescinded  by  rule  22d,  now 
in  force.     Coffin  v.  McClure 356 

6.  8ame — Bill  or  Exceptions.  —  The 
form  of  the  bill  of  exceptions  is  not  a 
matter  of  practice  in  the  Supreme 
Court.  Its  requisites  were  well 
known  before  the  adoption  of  the 
code,  and  the  law  in  reference  to  it, 
as  it  then  stood,  except  so  far  as  the 
code  modified  it,  or  was  inconsistent 
with  it,  was  adopted  by  legislative 
enactment,  (2  G.  k  BL  336,  see. 
802.) Ibid. 

6.  Verdict — Evidence. — A  case  must 
be  rerj  clear  to  justify  the  Supreme 
Court  in  disturbing  the  verdict  on 
the  ground  that  it  is  contradictory  to 
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the  evidence.    Webbetal.v.  Thomp- 
son  428 

7.  Practice  in  the  Supreme  Court. — 
An  alleged  error  in  the  trial  of  a 
cause  by  a  jury  of  eleven  men,  if  not 
assigned  as  a  reason  for  a  new  trial 
in  the  court  below,  will  be  deemed 
to  be  waived  in  the  Supreme  Court. 
Mitchell  v.  Stephens 466 

8.  Demurrer. — The  action  of  the  court 
below  in  overruling  a  demurrer  is 
properly  before  this  court  on  appeal, 
witnout  having  been  assigned  as  a 
cause  for  new  trial  in  the  court  be- 
low.   ModgersY.  Lacey. 507 

9.  Practice. — Objections  to  the  intro- 
duction of  evidenoe  can  not  be  heard 
for  the  first  time  in  the  Supreme 
Court.    Myerv.Avery 510 

10.  Sake. — A  party  who  takes  an  ap- 
peal from  a  justice  of  the  peace,  and 
submits  to  a  trial  of  the  case  on  the 
merits  in  the  Circuit  Court,  can  not, 
in  the  Supreme  Court,  rely  on  any 
errors  that  mav  have  been  com- 
mitted in  the  trial  before  the  justice. 
Harrington  v.  Luddington 542 

11.  Excessive  Damages. — The  Supreme 
Court  will  not  interfere  with  a  ver- 
dict on  the  ground  of  excessive 
damages,  unless  it  appears  from  the 
evidence  that  the  damages  assessed 
are  outrageous  at  the  first  blush. 
Tetter  et  al.  v.  Mullen 562 

SURETIES. 

The  statutory  provisions,  sections  $74- 
677  of  the  code,  2  Q.  A  H.  308,  fur- 
nish an  easy  and  convenient  remedy 
for  sureties,  but  the  remedy  existing 
at  common  law  is  not  thereby  taken 
away.    Marker  v  Glidewell  et  al.  219 

SWAMP  LANDS. 

Suit  to  Quiet  Title. — Complaint  avers 
that  the  lands  in  controversy  were 
donated  to  the  state  of  Indiana  as 
swamp  lands,  by  act  of  Congress  of 
September  28,  1850 j  that  afterward, 
by  virtue  of  an  act  of  the  legislature 
of  Indiana,  approved  February  14, 
1851,  and  other  acts  supplemental 

thereto,  on  or  about  the day  of 

November,  1852,  plaintiff  applied  to 
the  register  of  the  United  State*  land 
office  at  JeffereonvUle,  Indiana,  to 
purchase  said  lands,  and  then  and 
there  received  from  the  register  a 
certificate  of  purchase,  and  presented 
the  same  to  the  receiver  of  said  land 
office,  and  paid  him  the  price  for  said 
lands,  $300,  which  he  received  as 

Sayment  in  full,  and  gave  plaintiff  a 
u plicate  certificate  and  receipt.    On 
the  same  day,  toe  register  transmit- 

Vol.  XXIII.— 44 


ted  the  certificate  and  receipt  to  the 
auditor  of  slate,  and  the  purchase 
money  to  the  treasurer  of  state. 
Thereupon,  on  the  24th  day  of  No- 
vember, 1852,  said  auditor  of  state  is- 
sued to  plaintiff  a  certificate,  certify- 
ing that  said  receiver  of  the  land 
effice  had  deposited  with  the  treas- 
rer  of  state  tne  sum  of  $300  for  said 
lands.  On  the  17th  day  of  December, 
1852,  the  governor  of  the  state  of  In- 
diana conveyed,  by  patent,  or  deed, 
said  lands  to  plaintiff,  in  due  form 
of  law.  The  said  sale  was  in  all 
things  in  conformity  with  the  laws 
of  the  state,  and  of  the  United  States. 
Held,  that  the  complaint  shows  a  valid 
title.    Murphy  v.  Ewing 297 


T. 


TAXES. 

1.  Tax  Title. — A  party  olaiming  under 
a  tax  title  must  show  a  substantial 
compliance  with  every  provision  of 
the  law  by  which  the  sale  was 
brought  about.  Gavin  v.  Shuman..  32 

2.  Same. — Each  and  every  step,  from 
the  listing  of  the  land  for  taxatioa,  to 
the  consummation  of  the  title  by 
delivery  of  a  deed  to  the  purchaser, 
is  a  separate  and  independent  fact, 
the  existence  of  which  is  necessary 
to  support  the  title.  ~ Ibid. 

3.  Save — Effect  of  Deed. — The  pro- 
vision of  the  statute,  1  G.  k  H.  sec. 
168,  page  108,  which  makes  a  tax 
deed  conclusive  evidence  of  the  facts 
therein  recited,  except  the  fact  that 
the  taxes  had  not  been  duly  paid,  is 
in  derogation  of  common  law,  and 
must  be  strictly  construed Ibid. 

4.  Same. — It  seems  not  competent  for 
the  legislature  to  make  a  deed  of 
land  sold  for  taxes  conclusive  evi- 
dence of  the  facts  therein  recited.  (1 
G.  A  H.  108-109.)  White  v.  Flynn 
et  al „ 46 

5.  Save. — The  recitals  in  a  deed  of 
land  sold  for  taxes  must  be  within 
the  scope  of  the  power  of  the  officers 
by  whom  they  are  made Ibid. 

6.  Same. — The  recital  that  certain  facts 
appear  from  the  records  of  the  audit- 
or's office  is  not  equivalent  to  the  re- 
cital that  they  exist Ibid. 

7.  Corporations — Mode  of  Taxation. — 
There  are,  under  our  constitution 
and  laws,  two  recognized  modes  of 
taxing  the  capital  stock  of  corpora- 
tions. One  is  by  an  assessment 
against  the  corporation  itself,  by 
name,  for  the  whole  amount  of  its 
capital  stock,  which  assessment  the 
corporation  pays  and  charges  up  tc 
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24.  Two  modes  of  making  the  assess- 
ment, when  private  property  is  taken 
for  public  use  by  turnpike  compa- 
nies, are  provided  by  statute;  one 
under  section  7  of  the  Turnpike  Act, 

1  G.  A  H.  474,  and  the  other  under 

2  G.  <fe  H.  S15.  Sidener  et  al.  v.  The 
Norristovm,  etc.  Turnpike  Company 
et  al 623 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATION. 
See  Limitation. 

STOCK— INJURY  TO. 
See  Injury  to  Stock. 

STOCK— SUBSCRIPTION  OF. 

1.  Waiver. — A  condition  precedent  in 
a  subscription  of  land  to  a  corpora- 
tion is  waived,  when  the  subscriber, 
before  any  act  of  the  corporation  in- 
dicative of  an  intention  to  comply 
with  the  condition,  executes  his  deed 
absolute  in  form,  and  receives  the 
stock  of  the  corporation  therefor. 
Parks  v.  The  Evansville  etc.  JR.  R. 
Company 567 

2.  Rescission — Tender. — Where  a  cor- 
poration has,  by  the  false  representa- 
tions of  its  agent,  induced  a  sub- 
scriber to  convey  his  land,  and  re- 
ceive his  stock  certificates,  before  the 
condition  of  his  subscription  has 
been  performed  by  the  company,  and 
the  land  has  afterward  been  con- 
veyed by  the  corporation  to  pur- 
chasers, with  full  knowledge  of  the 
condition,  and  its  non-performance, 
no  action  for  rescission  can  be  main- 
tained against  the  company  and 
their  assignees,  until  a  tender  of  the 
stock  certificates  has  been  made  to 
the  corporation,  conditional  upon 
their  procuring  a  deed  of  recon- 
veyance of  the  laud  to  the  sub- 
scriber  Ibid, 

STOLEN  PROPERTY. 

1.  A  bought  a  stolen  horse  at  public 
auction,  kept  him  for  several  months, 
and  sold  him  in  good  faith,  without 
any  knowledge  that  the  horse  had 
been  stolen,  or  any  notice  of  plain- 
tiff's claim. 

Held,  that  he  was  responsible  to  the 
owner  of  the  horse  for  its  value. 
Robinson  v.  Bkipworth 311 

2.  The  English  doctrine,  that  the  owner 
of  the  stolen  property  must  prosecute 
the  felon  to  conviction  before  he  can 


have  a  civil  action  to  recover  his 
goods,  never  had  any  application  in 
this  country,  and  in  England  is  now 
confined  to  cases  in  which  the  felon 
is  a  necessary  party Ibid. 

STREETS. 
See  Cities. 

SURVEYS. 
See  Boundaries. 

SUPREME  COURT. 

See  Demurrer,  6.  Evidence,  12.  Exe- 
cution, 2.  Jurisdiction,  1.  Prac- 
tice.   Replevin,  5. 

1.  Questions  in  the  Record. — The  rea- 
sons relied  upon  for  a  new  trial  are  not 
questions  in  the  record,  in  the  mean- 
ing of  the  constitutional  provision 
requiring  the  Supreme  Court  to  state 
in  writing  each  question  arising  in 
the  record,  and  the  decision  of  the 
court  thereon,  but  are  arguments 
upon  the  question,  to  be  considered 
so  far  as  may  be  necessary  to  decide 
it.  Judah  v.  The  Trustees  of  Via- 
cennes  University 272 

2.  Practice. — To  simply  say  that  a  cer- 
tain action  of  the  court  below  was 
wrong,  is  not  to  be  regarded  as 
making  a  pointy  under  the  28th  rule, 
in  force  when  this  cause  was  sub- 
mitted.    Crisman  v.  Masters.....  319 

3.  Same. — The  appellant  can  not  com- 
plain of  the  error  of  the  lower  court 
in  refusing  to  dismiss  proceedings 
in  attachment,  when  the  issues  in 
attachment  were  decided  in  his 
favor.  Bubble  et  al.  v.  Wright 
et  al 322 

4.  Rules  of  the  Supreme  Court — The 
30th  rule  of  the  Supreme  Court,  re- 
quiring every  bill  of  exceptions  to 
contain  the  technical  words,  "  this 
was  all  the  evidence  given  in  the 
cause,"  is  rescinded  by  rule  22d,  now 
in  force.     Coffin  v.  McClure.......  356 

6.  Same — Bill  of  Exceptions.  —  The 
form  of  the  bill  of  exceptions  is  not  a 
matter  of  practice  in  the  Supreme 
Court.  Its  requisites  were  well 
known  before  the  adoption  of  the 
code,  and  the  law  in  reference  to  it, 
as  it  then  stood,  except  so  far  as  the 
code  modified  it,  or  was  inconsistent 
with  it,  was  adopted  by  legislative 
enactment,  (2  G.  k  H.  336,  sec. 
802.) Ibid. 

6.  Verdict — Evidence. — A  case  must 
be  very  clear  to  justify  the  Supreme 
Court  in  disturbing  the  verdict  on 
the  ground  that  it  is  contradictory  to 
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the  evidence.    Webb  etal.  v.  Thomp- 
son  428 

7.  Pbactici  iir  the  Suphmb  Court. — 
An  alleged  error  in  the  trial  of  a 
cause  by  a  jury  of  eleven  men,  if  not 
assigned  as  a  reason  for  a  new  trial 
in  the  court  below,  will  be  deemed 
to  be  waived  in  the  Supreme  Court. 
Mitchell  v.  Stephens 466 

8.  Dbmubbbb. — The  action  of  the  court 
below  in  overruling  a  demurrer  is 
properly  before  this  court  on  appeal, 
without  having  been  assigned  as  a 
cause  for  new  trial  in  the  court  be- 
low.   Rodgersy.  Lacey 507 

9.  Practice.— Objections  to  the  intro- 
duction of  evidence  can  not  be  heard 
for  the  first  time  in  the  Supreme 
Court.    Myerv.  Avery 510 

10.  Save. — A  party  who  takes  an  ap- 
peal from  a  justice  of  the  peace,  and 
submits  to  a  trial  of  the  case  on  the 
merits  in  the  Circuit  Court,  can  not, 
in  the  Supreme  Court,  rely  on  any 
errors  that  may  have  been  com- 
mitted in  the  trial  before  the  justice. 
Harrington  v.  Luddington 542 

11.  Excessive  Damages. — The  Supreme 
Court  will  not  interfere  with  a  ver- 
dict on  the  ground  of  excessive 
damages,  unless  it  appears  from  the 
evidence  that  the  damages  assessed 
are  outrageous  at  the  first  blush. 
Yater  etal.  v.  Mullen 562 

SURETIES. 

The  statutory  provisions,  sections  674- 
677  of  the  code,  2  O.  k  H.  308,  fur- 
nish an  easy  and  convenient  remedy 
for  sureties,  but  the  remedy  existing 
at  common  law  is  not  thereby  taken 
away.    Barker  v  Glidewell  et  al,  219 

SWAMP  LANDS. 

Suit  to  Quirt  Title. — Complaint  avers 
that  the  lands  in  controversy  were 
donated  to  the  state  of  Indiana  as 
swamp  lands,  by  act  of  Congress  of 
September  28,  1850;  that  afterward, 
by  virtue  of  an  act  of  the  legislature 
of  Indiana,  approved  February  14, 
1851,  and  other  acts  supplemental 

thereto,  on  or  about  the day  of 

November,  1852,  plaintiff  applied  to 
the  register  of  the  United  States  land 
office  at  Jefersonvilie,  Indiana,  to 
purchase  said  lands,  and  then  and 
there  received  from  the  register  a 
certificate  of  purchase,  and  presented 
the  sam e  to  the  receiver  of  said  land 
office,  and  paid  him  the  price  for  said 
lands,  $300,  which  he  received  as 

Say  merit  in  full,  and  gave  plaintiff  a 
uplicate  certificate  and  receipt.    On  j 
the  same  day,  the  register  transmit 

Vol.  XXIII.— 44 


ted  the  certificate  and  receipt  to  the 
auditor  of  slate,  and  the  purchase 
money  to  the  treasurer  of  state. 
Thereupon,  on  the  24th  day  of  No- 
vember, 1852,  said  auditor  of  state  is- 
sued to  plaintiff  a  certificate,  certify- 
ing that  said  receiver  of  the  land 
office  had  deposited  with  the  treas- 
urer of  state  the  sum  of  $300  for  said 
lands.  On  the  17th  day  of  December, 
1852,  the  governor  of  the  state  of  In- 
diana conveyed,  by  patent,  or  deed, 
said  lands  to  plaintiff,  in  due  form 
of  law.  The  said  sale  was  in  all 
things  in  conformity  with  the  laws 
of  the  state,  and  of  the  United  States. 
Meld,  that  the  complaint  shows  a  valid 
title.    Murphy  v.  Swing 297 
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TAXES. 

1.  Tax  Title.— A  party  claiming  under 
a  tax  title  must  show  a  substantial 
compliance  with  every  provision  of 
the  law  by  which  the  sale  was 
brought  about.  Gavin  v.  Shuman..  82 

2.  Same. — Each  and  every  step,  from 
the  listing  of  the  land  for  taxation,  to 
the  consummation  of  the  title  by 
delivery  of  a  deed  to  the  purchaser, 
is  a  separate  and  independent  fact, 
the  existence  of  which  is  necessary 
to  support  the  title Ibid. 

8.  Same— Effect  op  Dbxd. — The  pro- 
vision of  the  statute*  1  G.  A  H.  sec. 
168,  page  108,  which  makes  a  tax 
deed  conclusive  evidence  of  the  facts 
therein  recited,  except  the  fact  that 
the  taxes  had  not  been  duly  paid,  is 
in  derogation  of  common  law,  and 
must  be  strictly  construed Ibid. 

4.  Same. — It  seems  not  competent  for 
the  legislature  to  make  a  deed  of 
land  6old  for  taxes  conclusive  evi- 
dence of  the  facts  therein  recited.  (1 
G.  &  H.  108-109.)  Whits  v.  Flynn 
etal 46 

5.  Bamb. — The  recitals  in  a  deed  of 
land  sold  for  taxes  must  be  within 
the  scope  of  the  power  of  the  officers 
by  whom  they  are  made Ibid. 

6.  Same. — The  recital  that  certain  facts 
appear  from  the  records  of  the  audit- 
or's office  is  not  equivalent  to  the  re- 
cital that  they  exist .Ibid. 

7.  CoBPOBATIOKS — MODS  OF  TAXATION. — 

There  are,  under  our  constitution 
and  laws,  two  recognised  modes  of 
taxing  the  capital  stock  of  corpora* 
tions.  One  is  by  an  assessment 
against  the  corporation  itself,  by 
name,  for  the  wnole  amount  of  its 
capital  stock,  which  assessment  the 
corporation  pays  and  charges  up  tc 
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the  stockholders,  or  deducts  from  the 
profits  of  the  corporation,  diminish- 
ing its  dividends.  The  other  is 
where  the  stockholders  are  sepa- 
rately and  severally  listed  by  the 
assessor  for  the  amount  of  their 
capital  stock.  The  latter  is  the 
mode  to  be  adopted,  in  all  cases, 
where  the  statute  does  not  otherwise 

Srovide.     Whitney   r.   The    City  of 
tadisonet  al 331 

8.  Sams. — The  actual  value  of  such 
stock  must,  in  all  cases,  be  the  cri- 
terion of  taxation Ibid. 

9.  Capital  Stock. — A  tax  assessed  on 
the  capital  stock  of  a  corporation,  is  a 
tax  on  the  property  of  which  such 
capital  is  composed Ibid. 

10.  Same  —  Bonds  op  thb  United 
States. — The  capital  of  a  bank,  con- 
sisting of  "the  oonds  of  the  United 
States,  issued  and  sold  by  the  gov- 
ernment of  the  United  State*,  to  raise 
and  borrow  money  to  carry  on  the 
now  existing  war,"  etc.,  is  not  sub- 
ject to  taxation  under  the  laws  of  a 
state Ibid. 

11.  Cities — Assessment  of  Taxes. — 
The  21st  section  of  the  act  for  the 


Incorporation  of  cities,  (1  G.  k  H. 

I*  "that  th 
shall,  before   the   first   Monday  in 


221,)  providing  "that  the  assessor 


May  in  each  year,  unless  otherwise 
directed  by  the  common  council, 
make  out,  etc. ;  said  assessment  shall 
be  completed  at  the  time  above  in- 
dicated, and  return  made  thereof  to 
the  clerk  of  the  city,  unless,  by  an 
order  of  the  common  council,  further 
time  be  given  him ;"  fixes  the  date 
by  which,  as  a  general  rule,  the  as- 
sessment should  be  completed,  and 
places  a  discretionary  power  in  the 
common  council  to  extend  the  time 
when  circumstances  require  it.  And 
it  is  not  material  whether  this  dis- 
cretionary power  is  exercised  before 
or  after  the  first  Monday  in  May. 
Touseyr.Btll  etal. 423 

12.  Same— Guabdian  and  Ward. — The 
personal  property  of  a  ward  residing 
outside  of  the  city  of  Lawreneeburg, 
in  the  possession  and  under  the  con- 
trol of  the  guardian  residing  in  the 
city  of  Lawreneeburg,  is  liable  to 
taxation  by  the  city .....Ibid. 

13.  Same. — The  private  property  of  the 
guardian  can  not  be  seised  to  sat- 
isfy the  taxes  of  the  ward,  assessed 
against  him  as  guardian Ibid. 

14.  Tax  Title. — The  statute  provides 
that  the  conveyance  by  the  auditor  of 
land  sold  for  taxes  shall  be  conclu- 
sive evidence  that  the  sale  was  regu- 
lar, according  to  the  provisions  of 
ibe  statute.    But  the  steps  necessary 


to  vest  the  power  of  sale  in  the  col- 
lector must,  it  seems,  be  proven 
aliunde  the  deed  of  conveyance. 
Wilson  v.  Lemon 433 

TAX  SALES. 
See  Taxes. 

TELEGRAPH  COMPAKIE8. 

1.  The  law  requires  a  telegraph  com- 
pany, when  its  agents  m  their 
proper  office  receive  messages,  to 
transmit  the  same  with  impartiality 
and  good  faith,  and  in  the  order 
of  time  in  which  they  are  re- 
ceived; and  a  failure  to  comply 
with  this  requisition  makes  the  com- 
pany liable  to  the  person  whose  dis- 
patch is  neglected  or  postponed. 
Private  dispatches  must,  however, 
give  way  to  the  transmission  of  in- 
telligence of  public  and  general  in- 
terest, and  to  communications  for 
and  from  officers  of  justice.  Western 
Union  Telegraph  Co.  Y.Ward 377 

2.  Where  the  plaintiff  went  to  the 
office  of  the  Western  Union  Tele- 
graph Company  in  Indianapolis  with 
a  message,  as  follows,  "  Come  bv  the 
night  train,"  and  inquired  of  the 
agent  if  the  same  could  be  sent  im- 
mediately to  Lafayette,  Indiana,  and 
was  answered  that  it  could  be  imme- 
diately, and  paid  the  charges  de- 
manded of  him  by  the  agent,  and  the 
sending  of  the  message  was  post- 
poned till  the  next  morning,  when 
ft  was  too  late  to  be  of  any  service, 
the  plaintiff  was  entitled  to  recover 
the  penalty  of  $100,  under  the  statute, 
(1  G.  k  H.  611,  sec.  1,)  unless  the 
message  could  not  have  been  sent  by 
reason  of  some  derangement  of  the 
wires,  or  unless  it  was  postponed  in 
consequence  of  the  transmission  of 
intelligence  of  general  and  public 
interest,  or  communications  for  and 
from  officers  of  justice. Ibid. 

TEMPERANCE  LAW. 

See   Constitutional  Law,  5.    Indict- 
ment, 4.    Liquor. 

TENDER. 

See  Constitutional  Law,  2.  Cohtbacts, 
8.    Rescission. 

1.  A  tender  made  upon  any  condition 
prejudicial  to  the  party  to  whom  it  is 
made,  if  not  accepted,  is  no  tender. 
Bickler.  Beseke 18 

2.  If  a  conditional  tender  be  made  and 
accepted,  it  becomes  a  matter  of  con- 
tract, and  may  be  binding. Ibid 
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3.  Contracts. — It  is  a  general  rule,  that 

E repositions,  when  accepted,  are  to 
ave  the  force  and  effect  which  the 
party  accepting  knew  the  party 
making  them  intended  they  should 
have Ibid. 

4.  Note  Payable  in  Gold. — A  made 
his  note  payable  to  JB  in  gold.  Be- 
fore  suit,  A  tendered  treasury  notes 
to  be  accepted,  if  at  all,  as  gold,  and 
kept  up  the  tender  after  suit  brought, 
till  it  was  accepted  by  B. 

Held,  that  it  operated  on  acceptance  as 

Sayment  in  full  from  date  of  ten- 
er Ibid. 

TIME. 

See  Appeal,  1.     Plbadixg,  24.    Spe- 
cific PbRFOBMANCS,  1,  2,  3. 

1.  Notice. — Notice  to  appear  before  a 
court  of  conciliation  on  "Tuesday  the 
18th  of  May,"  did  not  require  the 
defendant  to  appear  on  the  19th  of 
May,  which  was  Tuesday.  Steinmetz 
v.  Signer 386 

2.  Time  of  Payment.    (See  Payment.) 

TREASURY  NOTES. 

See  Criminal  Law,  2.    Constitutional 
Law,  2.    Tender,  4. 

TRESPASS. 
See  Counter-claim,  2.    Pleadings,  31. 

TRIAL. 

1.  The  right  to  open  and  close.  (See 
Practice,  19,  20,  21.) 

2.  Trial  bt  Referees.— In  a  proceed- 
ing under  section  349  of  the  code,  2 
G.  k  H.  210,  the  report  of  the  referees 
stands  as  a  special  verdict,  and  need 
not  be  attested  by  a  subscribing  wit- 
ness.   Hedriek  v.  Judy 648 

TRUSTS. 

The  complaint  avers,  in  substance,  that 
in  the  year  1858  the  plaintiff  em- 
ployed A,  as  his  agent,  to  purchase 
a  lot  of  ground  of  about  one  acre, 
upon  which  plaintiff  designed  to 
erect  a  house  suitable  for  himself 
and  wife  to  live  in ;  that  said  A  did 
so  purchase  for  plaintiff  said  lot  of 

Sound,  which  is  fully  described  in 
e  complaint;  that  the  plaintiff 
paid  as  the  consideration  therefor  the 
sum  of  $100  to  one  By  the  owner  of 
the  same  at  that  time :  that  £,  in- 
stead of  conveying  the  lot  to  plain- 
tiff, as  he  should  have  done,  con- 
veyed it  to  C,  as  a  trustee,  for  and  for 
the  use  of  D ;  that  said  deed  was  so 
made  without  the  knowledge  or  con- 


sent of  plaintiff;  that  since  the 
making  of  said  deed,  D  has  died. 
Prayer,  that  the  court  decree  that 
plaintiff  is  entitled  to  a  conveyance 
of  the  premises,  and  that  the  defend- 
ants be  compelled  to  convey  to  him, 
etc. 

Held,  that  the  facts  stated  in  the  com- 
plaint are  sufficient  to  establish  a 
trust  in  favor  of  the  plaintiff. 

Held,  also,  that  the  words  "absolute 
conveyance  in  his  own  name,"  used 
in  the  8th  section  of  "  An  Act  con- 
cerning Trusts  and  Powers,"  1  G.  & 
H.  651,  as  applied  to  the  facts  stated 
in  the  complaint,  mean  an  absolute 
conveyance  as  against  the  plaintiff, 
in  contradistinction  to  a  conveyance 
to  a  trustee  for  the  use  of  the  plain- 
tiff.   Wynn  et  ux.  v.  Sharer 573 

TURNPIKE. 
See  Corporation. 

V. 

UNITED  STATES  BONDS. 

The  capital  of  a  bank,  consisting  of  (<the 
bonds  of  the  United  States,  issued 
and  sold  by  the  government  of  the 
United  States,  to  raise  and  borrow 
money  to  carry  on  the  now  existing 
war,"  etc.,  is  not  subject  to  taxation 
under  the  laws  of  a  state.  Whitney  v. 
The  City  of  Madison  et  al. 831 

USAGE  OF  TRADE. 
See  Custom. 

USURY. 

1.  Since  1853,  usury  does  not  subject  to 
penalties  or  forfeitures.  Musselman 
v.  McElhenny 4 

2.  If  usurious  interest  is  taken  out  in 
advance,  it  makes  a  case  of  a  want 
of  consideration,  in  a  note  covering 
the  amount,  to  the  extent  of  such  in- 
terest.  Ibid. 

3.  If  usurious  interest  is  paid  on  a  note 
after  execution,  it  amounts  to  a  pay- 
ment of  so  much  on  the  principal  of 
the  note ;  and  if  the  amount  thus 
paid  exceeds  the  prinoipal,  it  may 
be  recovered  back. Ibid. 

4.  A  promise  made  in  a  note  to  pay 
usurious  interest  in  future,  is  a  prom- 
ise, to  that  extent,  without  consider- 
ation • ..*•• ...iWrf. 

5.  An  answer  in  bar  of  a  recovery  upon 
a  note  is  bad  on  demurrer,  where 
the  nets  averred  show  that  only  a 
part  of  the  consideration  of  the  note 
is  usurious.  Wilson  v.  Fleming  et 
al. 119 
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6.  Independent  Contracts. — Although 
a  part  of  the  illegal  interest  was  re- 
served upon  independent  transac- 
tions, still,  if  they  were  all  merged 
in  one  indebtedness  at  the  time,  and 
the  note  was  given  for  a  portion  of 
the  general  debt,  the  defendant  can 
set  up  the  usurious  consideration  in- 
cluded in  this  indebtedness,  and  is 
entitled  to  an  abatement  of  the  usury 
in  the  same  ratio  as  the  illegal  in- 
terest bore  to  the  legal  principal 
and  interest  in  the  total  indebted- 
Ibid. 
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VENDITIONI    EXPONAS— WRIT 

OF. 

See  Execution,  3. 

VENDOR  AND  PURCHASER. 
See  Fraud,  1. 

1.  Growing  Crops. — As  a  general  rule 
between  vendor  and  vendee,  the 
growing  crop  is  a  part  of  the  realty, 
and  passes  by  conveyance  to  the  lat- 
ter.   Turner  ei  aU  v.  Cod 66 

2.  Verbal  Reservation.— Where  a  sale 
of  real  estate  precedes  the  execution 
of  the  deed,  a  verbal  reservation  of 
any  thine  that  would  legally  pass  by 
the  deed  will  be  presumed  to  be 
merged  in  the  deed Ibid. 

3.  Same. — Where  the  deed  is  executed 
at  the  time  of  the  sale,  such  re- 
servation will  be  considered  in  the 
light  of  an  exception,  or  defeasance ; 
and,  being  repugnant  to  the  legal 
effect  of  the  deed,  will  be  held  as 
void Ibid. 

4.  Deed— Meeqer.— By  the  execution 
of  the  deed,  the  preliminary  contract 
in  writing  is  executed,  and  any  incon- 
sistencies between  its  original  terms 
and  those  of  the  deed-  are  to  be  ex- 
plained and  settled  by  the  latter 
solely,  into  which  the  former  -is 
merged Ibid. 

5.  Grantor  and  Grantee.— A  grantee 
can  not  retain  possession  and  still 
defend  for  want  of  title  in  the 
grantor.    Estepr.  Estep... 114 

6.  Rule  is  Shelley's  Case.— Where 
lands  are  granted  to  one  and  his 
heirs,  or  to  one  for  life,  and  remainder 
to  his  heirs  in  fee,  the  grantee  of  the 
particular  estate  takes  the  whole  es- 
tate. Mull  et  al.  .x.  Beals  et  al 25 

7.  SAifi.— The  intention  of  the  grantor 
has  been  suffered  to  control  where 
explanatory  words  hare  been  add- 
ed  H ibid. 

8.  Baih.— Mutt  and  wife  conveyed  a 
tract  of  land  to  "Frances  Beat*,  and 


her  heirs  forever."  It  was  "ex- 
pressly stipulated  and  understood 
that  the  deed  was  made  with  the 
condition  that  William  and  Frances 
Beals  take  a  life  estate  in  the  prem- 
ises with  remainder  to  the  heirs  of 
Frances;  and,  further,  that  Cora,  in- 
fant daughter  of  said  William  and 
Cynthia,  his  former  wife,  be  consid- 
ered from  this  time  forward  as  one 
of  the  heirs  of  said  Frances;  and  if 
she  survives  said  Frances,  or  shall 
leave  issue,  then,  at  the  death  of  said 
Frances,  she  shall  inherit  as  one  of 
her  own  heirs,  born  in-  lawful  wed- 
lock." Beals  and  wife  afterward  quit- 
claimed to  Hull.  Suit  by  Hull  and 
wife  to  quiet  title. 

Held,  that  whatever  estate  passed  out 
of  Hull  and  wife  was  transmitted  no 
further  than  to  Beals  and  wife,  and 
upon  reconveyance  by  them  was  re- 
invested in  plaintiffs Ibid. 

9.  Vendor's  Lien. — A  vendor's  lien  is 
not  waived  by  an  agreement  to  re- 
ceive a  mortgage,  till  the  mortgage 
is  executed  and  delivered.  Jones  v. 
Vantress 533 

VENUE. 

1.  Change  of  Venue. — A  change  of 
venue,  under  sec.  78,  2  G.  A  H.  407,  is 
addressed  to  the  sound  discretion  of 
the  court.  If  this  court  can  review 
the  action  of  the  court  below  in  re- 
fusing such  a  change,  the  power 
should  only  be  exercised  in  a  clear 
case  of  abuse  of  that  discretion. 
Fahnestocky.  The  State 231 

2.  Samb  —  Jurisdiction.  —  Where  the 
venue  is  changed  by  the  agreement 
of  parties,  the  agreement  entered  of 
record  in  the  court  from  which  the 
change  is  made,  gives  jurisdiction  of 
the  persons  of  the  parties  to  the  court 
to  which  the  venue  is  taken.  Judah 
v.  The  Trustees  of  Vincennes  Uni- 
versity   272 

3.  Same.— A  change  of  venue  must  be 

Serfected  ten  days  before  the  first 
ay  of  the  next  term  of  theoourt  to 
which  the  change  has  been  granted. 
If  that  time  may  seem  too  limited, 
the  party  asking  the  change,  at  the 
time  of  making  his  application,  can 
have  a  reasonable  limit  fixed.  He 
can  not,  after  failing  to  comply  with 
the  order,  insist  upon  the  change  of 
venue.  Zingerman  r.  The  State  ex 
rel.  Franklin... 320 

VBICDrCT. 
See  Bbpue vin,  2, 4.    Trial,  2. 
1.  Complaint  ^—Complaint  upon  a  note, 
demanding  judgment  for  $500 ;  trial 
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and  verdict  for  $505.90  j  motion  for  a 
new  trial,  because  the  verdict  was 
more  than  was  claimed  in  the  com- 
plaint. Motion  overruled,  and  judg- 
ment on  the  verdict. 

Held,  that  the  substantial  rights  of  the 
parties  were  not  affected  by  the  mat- 
ter in  question.  Webb  et  al.  v.  Thomp- 
son   428 

2.  Interrogatory.  —  The  third  inter- 
rogatory to  the  jury  was  as  follows  : 
"Were  any  seductive  acta  or  promises 
used  by  defendant  in  order  to  induce 
the  plaintiff's  daughter  to  consent  to 
a  criminal  connection  with  him, 
and  if  any,  what  were  they?"  To 
which  the  jury  returned  this  answer : 
"  By  getting  the  family  out  of  the 
way,  and  getting  his  hands  upon 
her  person,  and  by  so  doing  over- 
come her."  It  is  objected  that  the 
evidence  does  not  support  the  find- 
ing. 

Held,  that  the  judgment  could  not  be 
reversed  for  that  reason,  because  the 
complaint  does  not  charge  seduction, 
and  the  interrogatory  and  answer 
were  irrelevant  and  immaterial. 
Donohue  v.  Dyer 621 

W. 

WAIVER. 
See  Covthacts,  7. 

1.  Bill  of  Excbaxob*— A  bill  of  ex- 
change contained  the  following 
waiver:  "Notice,  demand,  protest, 
and  due  diligence  waived  on  account 
of  the  war  and  insurrection." 

Meld,  that  the  waiver  is  absolute,  and 
the  met  that  the  reasons,  on  account 
of  which  the  waiver  is  given,  are 
stated,  is  immaterial. 

Held,  also,  that  the  liability  of  the  in- 
dorserswas  fixed  by  the  dishonor  of 
the  bill,  and  after  waiver  of  notiee 
they  can  not  complain  of  delay. 

Held{  also,  that  no  consideration  is  re- 
quired for  a  waiver  of  notice.  Need  et 
aU  v.  Wood  et  oi. 628 

2.  A  condition  precedent  in  a  subscrip- 
tion of  land  to  a  corporation  is  waiv- 
ed, when  the  subscriber,  before  any 
act  of  the  corporation  indicative  of 
an  intention  to  comply  with  the  con- 
dition, executes  his  deed,  absolute  in 
form,  and  receives  the  stock  of  the 
corporation  therefor.  Parks  v.  The 
Evansville,  etc.  B.  JR.  Co 567 

8.  Promissory  Notk  •— Conditions. — 
A  made  his  note  payable  to  a  rail- 
road company,  "when  their  road 
shall  have  been  constructed,  and 


a  train  passed  over  it,  from  Logans- 
port  to  the  state  line,  provided,  the 
same  shall  have  been  done  by  Janu- 
ary 1,  1860,  and  said  company  shall 
build  a  switch  on  a  strip  of  land  given 
them  by  A."  The  note  was  assigned 
by  delivery,  and  suit  brought  on  the 
same  bv  the  assignee,  in  September, 
1860.  The  complaint  alleged  com- 
plete performance  of  the  conditions 
mentioned  in  the  note.  The  railroad 
company  answered,  admitting  the 
assignment,  and  disclaiming  any 
interest  in  the  note.  The  record  then 
shows  a  trial,  and  finding,  and  judg- 
ment for  plaintiff  for  $1,043  and 
costs.  Immediately  following,  and 
part  of  the  same  order,  appears  an 
agreement  between  A  and  the  rail- 
road company,  to  the  effect  that  the 
consideration  of  the  note  was  the 
agreement  bv  the  company  to  build 
the  switch ;  that  it  is  not  completed ; 
that  the  company  shall  diligently 
proceed  to  finish  it,  and  it  shall  be 
permanent.  The  court  then,  by 
agreement  of  parties,  proceeded  to 
render  a  judgment  against  the  com- 
pany, for  the  specific  performance  of 
this  agreement,  reserving  to .  the 
court  the  power  to  change  or  suspend 
it  in  case  the  judgment  against  A 
should  not  be  collected,  on  account 
of  hiB  insolvency.  A  commenced 
his  present  suit  in  February,  1862. 
showing  that  the  company  had  failed 
to  perform  her  agreement,  and  be- 
come insolvent,  and  that  execution 
on  the  judgment  against  him  was 
about  to  be  levied  on  his  property, 
and  sought  an  injunction  to  restrain 
the  collection  thereof. 
Held,  that  a  demurrer  to  the  com- 
plaint was  properly  sustained.  Hardy 
Y.Stone  et  al 507 

WARRANTY. 

CJoinrtTiONB.— j4  sold  a  machine  to  B, 
with  warranty  that  it  should  be  a 
good  reaping  and  mowing  machine, 
and  with  the  express  condition  that 
if  it  did  not  fill  the  warranty,  notice 
should  be  given  to  the  agent  of  A, 
and  a  trial  had  in  his  presence;  and 
that  the  use  of  the  machine  during 
harvest,  continually  or  at  intervals, 
should  be  conclusive  evidence  that 
the  warranty  was  waived,  . . 

Held,  thai  it  was  sufficient,  in  seeking 
to  recover  on  such  a  contract,  to  aver 
compliance  by  the  plaintiff  with  the 
terms  of  the  warranty,  or  a  waiver 
of  the  warranty  bv  the  defendants. 
Bragg  et  al.  v.  Bamberger  et  aL...  108 
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WAB. 

The  state  of  war  may  exist  without  a 
declaration  on  either  side.  Baker  v. 
Gordon  et  al 204 

WIFE. 

See  Husband  and  Wipe.     Descent,  1, 
2,  3.    Divorce.    Witness,  1. 

WIDOW. 

See  Commissioner's  Sale.  Descent,  4. 
Husband  and  Wipe.    Witness,  1. 

WILL. 

Dbvibe. — Hunter  died,  leaving  a  wid- 
ow, a  daughter,  and  an  adopted 
sou.  He  devised  the  land  to  the  son, 
on  the  following  conditions:  1. 
That  he  should  live  with  the  widow, 
and  be  obedient  and  kind  to  her, 
until  he  was  twenty  years  of  age.  2. 
That  the  expenses  of  his  education, 
from  the  time  he  should  become 
eighteen  till  he  reached  the  age  of 
twenty  years,  should  be  defrayed 
without  expense  to  the  widow,  or  out 
of  the  land  devised  to  him.  3. 
Should  he  die  childless,  the  land 
should  belong  to  the  daughter,  or  her 
heirs.  The  control  of  the  land  was 
given  to  the  widow  till  the  son 
should  reach  the  age  of  twenty 
years.  The  land  was  sold  bv  the 
son's  guardian,  in  due  form  of  law, 
to  defray  his  maintenance  and  educa- 
tion, he  being  at  the  time  about  six- 
teen vears  old.  The  son  died  child- 
less, in  October,  1861. 

Held,  that  during  his  lifetime,  the 
son  held  the  fee-simple  conditional 
in  the  lan<L  and  dying  childless 
there  was  a  failure  of  the  condition, 
and  by  the  will  the  estate  went  to 
the  heirs  of  the  daughter  by  execu- 
tory devise. 

Meld,  also,  that  the  charge  upon  the 
estate  for  the  maintenance  and  sup- 
port of  the  son,  was  simply  a  lien 
on  the  land,  to  be  enforced  by  the 
executor,  in  order  to  raise  funds  for 
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the  specific  purpose,  or,  in  case  of  his 
neglect,  by  a  proper  suit  on  behalf 
of  the  beneficiary.  But  to  any  such 
suit  the  heirs  of  the  daughter  must 
have  been  parties,  or  their  title 
would  not  have  been  affected  there- 
by.   Smith  v.  Hunter  et  a/.........  580 

WITNESS. 
See  Evidence. 

1.  Widow — Competency  op. — A  widow 
is  a  competent  witness  to  give  gen- 
eral testimony,  it  not  being  for  or 
against  her  husband,  in  a  cause 
brought  by  her  husband's  adminis- 
trator. Adams  v.  Adams' Adm'r...  50 

2.  The  court,  on  motion  of  the  defend- 
ant's counsel,  stopped  the  plaintiff 
while  testifying  as  to  matters  al- 
leged in  his  reply ,  and  proper  to  be 
given  in  evidence.  No  reason  ap- 
pears in  the  record  for  the  action  of 
the  court. 

Held,  that  it  was  erroneous.  Bradburn 
v.  Burgeit. 468 

3.  Bastardy — Evidence. — Where  pro- 
ceedings in  cases  of  bastardy  are  in- 
stituted against  the  administrator  of 
the  estate  of  the  putative  father,  the 
mother  is  a  competent  witness.  The 
State  ex  rel.  Shoemaker  v.  Han's  Ad- 
ministrator   539 

4.  Party. — A  party  wishing  his  own 
testimony  must  be  held  to  all  the 
diligence  which  the  law  requires  of 
an  indifferent  witness.  Tater  et  al. 
v.  Mullen 562 

5.  Impeachment. — Under  the  rule  re- 
quiring the  time  to  be  fixed  in  lav- 
"ng  the  foundation  for  the  impeach- 
ment of  a  witness,  bv  proving  state- 
ments contradictory  to  his  testimony, 
it  is  sufficient  if  the  attention  of 
the  witness  is  called  to  the  partic- 
ular conversation,  so  that  he  may 
not  be  taken  by  surprise.  Bennett  v. 
0? Byrne  et  al — 604 

• 

WRITTEN  INSTRUMENT. 
Bee  Mistake.    Pleading,  20,  32,  33. 
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